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Beauchamp  against  Waller  and  another*  i865. 


npHIS  was  an  action  by  the  payee  against  the  makers  The  35th  awt 

■*■      of  three  overdue  promissory  notes,  for  £228 15s.,  no!^9,  pro^" 

i- 130,  and  £1 30  respectively.  vides  that  no 

Plea,  by  the  defendant  Waller ,  that  after  the  making,  ment  shall^ 

&c.,  to  wit,  on  the  17th  October,  1868,  a  deed  of  assign-  J^^d?^^^ 

ment  imder  and  by  virtue  of  and  in  conformity  with  the  shaU  have 

provisions  in  that  behalf,  of  the  5  Vic,  No.  9,  was  made  ^rnoT^ 

between  the  defendants  of  the  first  part,  and  A .  Robinson,  than  fonr- 

W.  Love,  and  B.  Molineaux  of  the  second  part,  and  ber  and  in 

four-fifths  in  number  and  value  of  the  creditors  of  the  value  of  the 
-.   /.      1  y  ...  ,  -I.  1  creditors  of 

defendants  (not  reckoning  in  number  any  creditor  whose  the  assignor ; 

debt  was  under  £50)  of  the  third  part;  whereby  the  aSd'^^'^U 

defendants  assigned  all  their  estate  and  effects  what-  be  so  executed, 

soever  to  the  said  A.  Robinson,  W.  Love,  and  B.  Moli-  ^hafi'bebind^ 

neatix,  as  trustees  for  the  benefit  of  all  the  creditors  of  iag  on  all 

the  defendants.    Averment,  that  the  plaintiff  and  all  named  in  the 

other  the  creditors  of  the  defendants  were  named  in  a  schedule, 

whether  as- 

schedule  to  the  deed  with  the  amount  due  to  the  plaintiff,  senting  or  not 

Heldf  that  in 

respect  of  outstanding  bills,  the  creditor  at  the  time  of  the  execution  of  the  deed  is  the 

then  holder. 
Where  the  execution  of  a  deed  of  assignment  by  A.,  a  creditor  of  the  assignor,  was 

a  nullity,  it  was  held  that  it  could  not  be  made  good  as  against  6.,  a  non-executing 

creditor,  by  a  deed  of  confirmation  executed  by  A.,  after  action  brought  by  6. 
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1865.         and  to  siKjK-.' other  creditors  respectively,  by  the  de- 


Beattchamp    fendants.ryiat  the  deed  was  duly  executed  by  the  said 
„^  ^'  four-filitlis'of  the  creditors  of  the  defendants,  and  by  the 

and  another,    said^histees,  and  by  the  defendants,  in  the  presence  of 
bA^\  Was  attested  by  a  justice  of  the  peace,  and  notice 
.^  thereof  attested  in  like  manner,  and  stating  truly  where 
''tiuch  deed  was  lying  for  inspection  and  examination,  was, 
/;./.  within  fourteen  days  next  after  such  execution,  published 
:*•..*''    in  the  Government  Gazette,  and  one  other  newspaper 
V. ,/        published  in  Sydney;  that  there  was  unto  the  said  deed 
y/\  annexed  a  true  and  particular  account  of  all  the  property 

\  *'  of  the  defendants,  as  required  by  the  provisions  of  the 

said  Act ;  that  by  the  said  deed  they  the  said  parties 
thereto  of  the  third  part,  on  behalf  of  themselves  and  all 
other  the  creditors  of  the  defendants,  and  each  of  them, 
did  acquit,  release,  and  for  ever  discharge  the  defendants 
and  their  and  each  of  their  estate  and  effects  of  and 
from  all  and  all  manner  of  actions,  suits,  cause,  or  causes 
of  action  and  suits,  promissory  notes,  bills,  bonds,  writs, 
judgments,  obligations,  debts,  claims,  and  demands  what- 
soever, including  claims  on  negotiable  instruments  not 
yet  due,  which  the  said  parties  thereto  of  the  third  part 
and  all  other  creditors  of  the  defendants,  whether  assent- 
ing or  not,  had  either  separately  or  jointly  with  others, 
or  could  have,  or  could  claim  or  demand,  against  or  upon 
the  defendants,  or  either  of  them,  or  for  any  cause  or 
manner,  or  at  any  time  up  to  and  inclusive  of  the  date 
of  the  said  deed  of  assignment. 

The  plaintiff  replied — first,  joining  issue  on  the  plea ; 
and  secondly,  by  alleging  that  the  said  release  was  pro- 
cured by  the  fraud  of  the  defendant  Waller.  Issue 
thereon. 

The  cause  came  on  for  trial  before  Stephen,  C.  J.,  in 
May  1865,  when  it  appeared  that  the  action  was  brought 
for  the  purpose  of  testing  the  validity  of  the  deed  of 
assignment  and  release  set  out  in  the  plea  of  the  de- 
fendant Waller.  The  deed  was  shown  to  have  been 
executed  by  the  trustees  and  defendants  on  the  day 
stated  in  the  plea,  and  attested  ;  and  its  attestation  pub- 
lished as  provided  by  the  statute.     The  first  schedule 
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annexed  to  the  deed  contained  a  true  statement  of  all  the 
last  known  holders  of  every  bill  or  promissory  note,  or 
cheque  of  the  defendants,  on  which  theirnames  appeared, 
whether  such  instruments  were  overdue  or  current. 
Another  schedule  contained  a  list  of  all  to  whom  the 
defendants  were  indebted,  holding  no  security  by  bill  or 
otherwise.  Another  schedule  contained  a  list  of  all  the 
creditors  holding  securities  by  way  of  lien  or  mortgage. 
It  also  contained,  as  the  defendant  JValler  swore,  a  true 
and  full  account  of  all  the  defendants'  assets,  as  fai*  as 
the  defendants  remembered  them.  The  question  whether 
the  deed  had  been  executed  by  four-fifths  in  number 
and  value  of  the  creditors  of  the  defendants,  depended 
upon  whether  the  execution  by  the  Bank  of  New 
South  Wales  under  the  circumstances  was  valid ;  and 
also  whether  certain  persons  were  to  be  considered 
creditors  in  respect  to  certain  bills  and  promissory 
notes,  of  which  they  were  the  payees  (known  as 
trade  bills),  which,  at  the  time  of  the  assignment,  were 
under  discount  at  the  Bank,  and  which  were  afterwards 
retired  by  the  payees. 

With  regard  to  the  execution  by  the  Bank  of  New 
South  Wales,  it  appeared  that  Waller  had  taken  the 
deed  to  the  Bank  of  New  South  Wales,  where  he  saw 
Gilchrist  the  attesting  witness,  who  was  the  Secretary  of 
the  Bank.  He  went  with  it  to  the  Board-room,  where 
Mr,  Buckland  was,  and  Mr.  Woodhome,  the  general 
manager.  Shortly  afterwards  Gilchrist  came  out  with 
the  signatures  of  Buckland  and  Woodhouse.  On  this 
evidence  his  Honor  ruled  that  no  release  or  execution  by 
the  Bank  was  shown ;  as  it  was  not  disputed  that  there 
was  a  corporate  seal,  and  there  was  nothing  to  show 
what  authorised  Woodhouse  to  put  his  signature  to  the 
seal  then  appearing  as  his,  or  opposite  to  his  signature. 

On  a  subsequent  day  of  the  trial  a  deed  of  confir- 
mation by  the  Bank,  dated  the  previous  day,  adopting 
the  signature  of  Woodhouse  to  the  assignment,  was 
tendered.  It  was  contended,  in  favour  of  its  admissi- 
bility, that  the  ratification  had  effect  retro-actively  ; 
that  the  Bank  had  power  by  statute  to  authorise  the 
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execution  by  agent  under  his  own  seal ;  and  that  the 
creditors  might  all  come  in  at  any  time,  by  the  words  of 
the  85th  section,  "  where  any  deed  shall  be  so  executed 
as  last  named."  His  Honor  ruled  that  the  execution 
of  the  assignment  was  after  all  merely  an  informal  exe- 
cution by  Woodhouae,  whom  the  Bank  had  at  the  time 
power  to  authorise,  and  that  the  ratification  afterwards 
legalized  the  original  execution. 

Another  creditor  was  the  Colonial  Sugar  Company. 
The  signature  in  question  was  as  follows — "  On  behalf 
of  the  Colonial  Sugar  Refining  Co.  J.  6f.  Ross, 
Manager."  The  evidence  as  to  the  execution  by  them 
was  that  Ross,  the  manager  and  a  member  of  the 
Company,  executed  it  by  the  authority  of  the  Chairman 
of  the  Board  of  Directors ;  and  that  at  the  next  meeting 
of  the  Board  he  reported  what  he  had  done,  and  the 
Board  approved  of  it.  He  said,  indeed,  that  the 
Directors  w.ere  aware  of  the  arrangement  before  he 
signed  the  deed.  The  Company  was  a  private  Company, 
trading  under  a  deed  of  settlement ;  the  affairs  of  the 
Company  being  managed  by  a  board  of  directors  ;  but 
it  being  provided,  however,  that  the  Directors  might 
authorise  any  person  to  execute  deeds  for  the  Company. 
His  Honor  intimated  that  he  should  reserve  the  point  as 
to  the  suflSciency  of  the  execution,  but  that  he  was  pre- 
pared to  tell  the  jury  that  the  Sugar  Company  had  exe- 
cuted this  deed,  if  not  by  their  board,  yet  by  the 
execution  of  Mr.  Ross  as  an  individual  member. 

On  the  other  point  it  appeared,  for  instance,  by  one 
of  the  schedules  that  Messrs.  Gilchrist,  Watt  and  Co,, 
were  creditors  for  three  promissory  notes;  one  due 
September  5th,  for  £323 14s.  6d. ;  another  due  Novem- 
ber 7th,  for  £808  10s.  7d. ;  and  a  third  due  December 
12th,  for  £180.  These  notes  had  been  discounted  at 
one  of  the  Banks.  Messrs,  Gilchrist,  Watt  and  Co, 
executed  the  deed  of  assignment ;  but  the  Bank  where 
these  notes  were  discounted  did  not  execute.  At  the 
time  of  the  assignment  the  firstof  these  promissory  notes 
had  been  dishonoured  and  retired  by  Messrs.  Gilchrist, 
Watt  and  Co.,  and  therefore  they  were  creditors  of  the 
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defendants  for  only  about  £360  at  that  time.  But  after 
having  executed  the  deed,  the  other  two  promissory 
notes  came  to  maturity,  and  were  taken  up  and  paid  by 
Messrs.  Gilchrist,  Watt  and  Co.  It  was  contended 
that  in  such  case  Messrs.  Gikhri^t,  Watt  and  Co.  ought 
to  be  deemed  creditors,  not  only  for  the  £360,  but  also 
for  the  £308  10s.  7d.  and  the  £130 ;  and  that,  there- 
fore, the  two  latter  amounts  ought  to  be  included  in  the 
value  of  the  executing  creditors.  It  was  argued  that 
they  might  release  as  creditors  in  respect  of  those  debts, 
which  were  only  suspended  by  the  giving  of  these 
instruments.  His  Honor,  however,  was  of  opinion  that 
the  creditor  at  the  time  of  the  execution  is  the  one  to  be 
regarded ;  and  that  in  such  case,  where  the  bills,  &c., 
had  been  discounted  by  the  Bank,  the  latter  holding 
the  instrument  was  the  creditor. 

On  the  issue  of  fraud,  his  Honor  admitted,  after  ob- 
jection taken,  evidence  of  conversations  between  Waller 
and  creditors  who  had  not  executed  the  deed  of  assign- 
ment— there  being  nothing  to  show  that  such  conver- 
sations had  been  communicated  to  creditors  who  had 
executed  the  deed. 

His  Honor  directed  the  jury  that  the  "creditors" 
meant  by  the  Act,  are  those  to  whom  the  debtor  owed 
the  money  at  the  time  of  his  assignment ;  and  that, 
therefore,  the  holders  of  the  defendants'  acceptances 
were  their  creditors,  not  the  payees  of  those  bills, 
although  they  may  have  taken  them  for  goods  supplied 
to  the  defendants.  On  the  second  issue  his  Honor 
directed  the  jury  that  mere  exaggeration  in  represen- 
tation as  to  value  or  the  like,  or  high  coloring  as  to 
expectations,  if  only  in  a  general  way,  without  any 
specific  and  known  misstatements,  .would  not  be  such 
fraud  as  would  avoid  a  deed  of  this  kind.  But  if  the 
defendant  represented  to  any  creditor  as  a  fact,  and  not 
as  mere  matter  of  opinion,  anything  which  induced  that 
creditor  to  execute,  such  representation  being  false  to 
the  defendant's  knowledge,  the  deed  would  be  void  as  to 
that  creditor,  but  not  void  as  to  others  on  whom  no  such 
falsehood  operated,   or  to  whom  none  such  was  told ; 
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June  13. 


refemng  to  Cooling  v.  Noyes  (a),  and  Reay  v. 
Richardson  (h).  He  also  ruled  that  no  mere  error  or 
omission  from  the  schedules  annexed  to  the  deed  would 
prevent  its  operating  under  the  35th  section. 

The  jury  having  found  for  the  plaintiff  on  both  issues, 

Martin,  Q.  C.  (c),  now  moved  for  rule  nisi  for  a  new 
trial.  It  is  submitted  that  the  learned  Judge  was  wrong 
in  excluding  from  the  list  of  executing  creditors,  or 
rather  of  the  debts  due  to  them,  all  debts  not  then  due, 
but  with  respect  to  which  there  were  acceptances  out- 
standing of  the  defendant,  which  latter  were  taken  up  by 
the  indorser.  As  for  instance,  Messrs.  Gilchrist,  Watt  and 
Co.  were  creditors  for  £438 10s.  7d.,  for  which  they  took 
bills.  These  bills  were  indorsed  to  the  Bank,  and  held 
by  the  Bank  at  the  time  of  the  release.  The  bills  were 
inserted  in  the  schedule  as  having  been  then  held  by 
persons  unknown.  Messrs.  Gilchrist,  Watt  and  Co. 
executed  the  deed  which  gave  to  the  defendants  a  general 
release  from  all  claims  and  demands  whatever ;  Bissett 
v.  Burgess  (d).  It  is  contended  that  the  ex  post  facto 
payment  having  revived  the  original  debt,  the  release 
by  Messrs.  Gilchrist,  Watt  and  Co.  operated  with  respect 
to  both  claims.  He  alsomovedforaruleonaccount  of  the 
improper  reception  in  evidence  of  conversations  between 
Waller  and  non-executing  creditors,  there  being  nothing 
to  show  that  such  conversations  had  been  communicated 
to  creditors  who  did  execute  the  assignment,  and  also  on 
the  ground  of  misdirection  on  the  issue  of  fraud,  and 
also  that  the  finding  on  that  issue  was  against  evidence. 

Stephen,  C.  J.  We  will  grant  a  rule  on  the  ground— r 
(1)  {e)  that  the  evidence  of  conversations  before  referred 
to  was  improperly  received  ;  and  (2),  that  the  creditors 
who  executed  the  deed  should  have  been  estimated,  not 
only  in  respect  of  the  bills,  &c.,  which  they  held  at  the 

(a)  6  T.  R.  263. 

(b)  2  C.  M.  &  R.  422 ;  see  2  Spence  358 ;  and  Biggins  v.  Pitt,  4 
Exch.  312. 

(c)  Befoi-e  Stephen,  C.  J.,  and  WiM,  J. 

(d)  23  Beav.  278  ;  26  L.  J.  Ch.  697. 

{e)  The  argnnients  on  this  point  have  been  omitted,  there  having 
been  no  decision  thereon. 
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time  of  such  execution,  but  of  others  which  they  took         1866. 


up.  But  I  am  of  opinion  that  there  was  no  misdirection,     bbaitchamp 
A  misrepresentation  false  to  the  knowledge  of  the  person  ^• 

making  it  would  vitiate  the  deed  as  to  the  signature  of  and  another, 
any  person  who  was  seduced  by  such  misrepresentation 
into  signing  it.  On  the  other  point  there  was  some  evi- 
dence for  the  jury,  and  therefore  we  cannot  interfere 
with  their  decision.  I  give  no  opinion  on  the  question 
of  firaud,  although  I  myself  doubt  whether  any  person 
was  induced  by  the  representations  made  by  Waller  to 
execute  this  deed. 

Wise,  J.  It  may  be  a  question  whether  fraud  on  one 
creditor  might  not  altogether  invalidate  the  deed.  There 
is  no  decision  on  this  point,  and  it  is  still  open  for  dis- 
cussion whether^  in  the  case  of  one  signature  having 
been  obtained  by  fraud,  the  deed  is  not  wholly  vitiated. 

Sir  W.  Manning,  Q.  C,  and  Darky  showed  cause.  It  Sept  11  (a), 
is  submitted  that  it  is  open  to  the  plaintiflf  to  support  the 
verdict,  by  showing  that  although  some  of  the  names  of 
the  assenting  creditors  which  were  rejected  by  the 
Judge  at  the  trial  ought  to  have  been  admitted,  and  the 
amounts  of  their  claims  included  in  the  calculations,  yet 
a  larger  number  of  names  were  received  which  ought  to 
have  been  rejected. 

Martin,  Q.  C,  contra,  referred  to  Cameron  v.  Hay  (6) 
and  cases  therein  cited,  and  to  Black  v.  Jones  (c). 

Per  Curiam.  We  think  that  this  fact  will  not  dis- 
entitle the  defendant  to  a  new  trial,  if  the  direction  of 
the  Judge  was  wrong,  or  the  evidence  objected  to  by  the 
defendant  was  wrongly  received,  unless  the  counsel  for 
the  plaintiff  can  demonstrate  (that  is,  without  drawing 
inferences  merely,  or  assuming  any  debateable  matter  of 
fact)  that  the  verdict  was  right  notwithstanding. 

Sir  JV.  Manning,  Q.  C.  It  is  submitted  that  the  Bank 
of  New  South  Wales,  which  held  defendants'  bills  to 

(a)  Before  Stephen^  C.  J.,  Hargravc^  J.,  and  Cheeke^  J. 
[h)  1  Sup.  Cc.  R.,  App.  9.  (f)  6  Exch.  213. 
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nearly  ^£14,000,  ought  not  to  have  been  received  as  an 
assenting  creditor.  For  the  release  produced  was  alto- 
gether invalid.  The  24th  section  of  the  Bank  of  New 
South  Wales  Act  (a)  enacts,  "  that  the  directors  present 
at  a  board  of  directors  of  the  said  corporation  shall  have 
power  to  use  the  common  seal  of  the  said  corporation  for 
the  affairs  and  concerns  of  the  said  corporation,  and 
under  such  seal  to  authorise  and  empower  any  person 
without  such  seal  to  execute  any  deeds,  &c."  There  was 
no  proof  of  there  having  been  any  board,  gr  that  Mr. 
Woodhonse  was  authorised  as  here  provided.  The  exe- 
cution by  Woodhouse  for  the  Bank  was,  therefore,  a 
mere  nullity,  and  could  not  be  ratified — at  all  events  as 
against  third  parties.  The  deed  of  confirmation  could 
only  operate  from  the  time  of  its  execution.  How  could 
it  affect  rights  obtained  under  a  deed  executed  two  years 
before  ?  As  between  the  Bank  and  the  defendant  the 
deed  might  operate  as  an  estoppel ;  but  it  cannot  affect 
the  rights  of  the  plaintiff.  Stary  says  (6),  "  In  many 
cases  the  subsequent  ratification  of  an  unauthorised 
act,  such,  for  instance,  as  a  demand,  or  notice,  or  claim 
of  an  unauthorised  agent  will  avail  to  bind  the  principal, 
as  well  as  to  confer  rights  on  him.  But  this  is  true, 
only  when  the  act  is  beneficial  to  the  principal,  and  does 
not  create  an  immediate  duty  on  another  party  to  do 
some  other  act,  or  does  not  subject  the  latter  to  some 
loss,  damage,  or  injury ;  for  then,  if  permitted,  it  would 
have  a  retro-active  effect  to  defeat  or  control  pre-existing 
rights,  or  to  found  duties,  a  compliance  with  which  was 
not  obligatory,  or  even  justifiable,  at  the  time,  and,  of 
course,  which  the  law  will  not  be  so  unreasonable  as  to 
encourage  or  establish."  The  same  is  laid  down  in  the 
246th  section.  The  case  of  Donnelly  v.  Popham  (c)  was 
decided  on  this  principle.  In  that  case  it  appeared  that 
there  were  two  forms  for  the  appointment  of  a  com- 
modore; one  directing  the  oflficer  to  hoist  a  broad 
pendant ;  the  other  to  hoist  a  broad  pendant  and  to  have 
a  captain  under  him.     By  a  proclamation,  commodores 


(a)  14  Vic. 


(6)  Story's  Agency,  s.  440. 
(c)  1  Taunt.  1. 
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with  captains  under  them  were  to  rank  as  flag  officers  in 
the  distribution  of  prize  money.  The  Court  held,  first, 
that  a  commodore  who  appointed  a  captain  under  him, 
without  having  authority  for  that  purpose,  was  not 
entitled  to  share  as  a  flag  officer ;  and  also  that  the  sub- 
sequent ratification  of  such  appointment  by  the  Lords  of 
the  Admiralty,  or  the  King  in  Council,  could  not  have 
a  retrospective  effect  so  as  to  entitle  him  to  share  as  a 
flag  officer  in  any  prizes  taken  before  the  date  of  such 
ratification.  He  also  referred  to  Smithes  Mercantile 
Law(a),  and  Broom's  Maxims(&).  There  can  be  no  retro- 
active operation  to  prejudice  a  stranger.  It  is  also  clear 
that  when  the  plaintiff  commenced  this  action,  there  was 
no  release  executed  by  the  Bank,  and,  therefore,  that  the 
deed  could  only  operate  as  against  him  from  the  day  of 
the  confirmation  of  it  by  the  Board — if  at  all.  But  it  is 
submitted  that  the  execution  for  the  Bank  was  wholly 
void,  and  could  not  be  ratified.  The  execution  is  as 
follows ;—"  For  the  Bank  of  New  South  Wales. 
R.  Woodliouse,  General  Manager."  It  is  not  executed 
in  the  name  of  the  Bank,  and  the  Bank  could  only  ratify 
what  had  been  executed  as  their  deed ;  Shej).  Touch,  (c) 
The  seal  never  can  become  the  seal  of,  or  the  delivery 
the  delivery  for,  the  Bank  of  New  South  Wales  ;  Taylor 
on  Evidence  (rf),  Story  on  Agency  (<?).  Their  statute 
requires  a  corporate  seal,  and  the  corporation  can  only 
have  one.  A  void  estate  cannot  be  made  good ;  Cr. 
Dig.  (/),  Shep,  Touch  (g).  He  also  referred  to  Doe  v. 
Walters  {h),  and  the  notes  to  Armoi-y  v.  Delamirie  (i). 
On  the  question  whether  Messrs.  Gilchrist,  Watt  and 
Co.  can  be  reckoned  with  respect  to  promissory  notes 
held  then  by  the  bank.  Levy  v.  Home  {k),  is  clear  on 
this  point  in  favour  of  the  plaintifi'.  In  that  case  it  was 
held  that  the  person  to  whom  a  bill  of  exchange  had 
been  transferred  or  indorsed  after  the  time  when  a 
petition,  in  bankruptcy  had  been  presented,  could  not  be 
considered  as  a  creditor  of  the  acceptor  of  such  bill  at 
the  time  when  the  petition  was  presented  ;  and  Valpy  v. 

(a)  p.  160.  {h)  833.     (c)  p.  57.  {d)  s.  128. 

\e)  8.  149.  (/)  4  Vol.  83.  {g)  311. 

{h)  10  B.  &  C.  626.    (0  1  Sm.  L.  C.  307.  (A:)  5  Exch.  257. 
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Oakeley  (a),  relied  on  by  the  other  side,  is  the  same 
way.  These  cases  show  that  while  bills  given  for  and  on 
account  of  a  debt  are  current,  they  are  payment ;  but 
when  overdue,  the  suspension  of  the  right  of  action  for 
the  original  debt  is  at  an  end,  and  the  holder  again 
becomes  a  creditor. 

Even  if  the  evidence  of  the  conversations  was  wrongly 
received,  the  Court  will  not  send  the  case  to  a  new  trial ; 
Cameron  v.  Hay  (b) .  [Stephen,  C .  J.  But  it  went  to  the 
credit  of  the  witness]. 

Martiny  Q.  C,  contra.  The  decisions  on  the  Imperial 
Bankruptcy  Act  of  1861  (c),  will  guide  the  Court  as  to 
the  meaning  of  the  word  creditors.  In  the  recent  case 
of  Balden  v.  Pell  (d)  it  was  assumed  that  those  who  had 
taken  bills,  or  other  negotiable  instruments  for  debts 
due  to  them,  were  creditors.  Blackburn,  J.,  says,  "  a 
creditor  who  has  received  a  negotiable  security  on 
account  of  his  debt  stands  in  a  peculiar  position,"  which 
was  considered  in  Behhaw  v.  Bush  (e).  His  right  to 
sue  for  the  debt  is  not  gone,  but  suspended  till  the  bill 
attains  its  maturity  ;  if  the  bill  is  then  dishonom*ed  in 
his  hands,  or  if  having  been  passed  awa}'  by  him  it 
comes  back  to  him,  he  is  remitted  to  his  old  debt.  If 
the  bill  is  satisfied,  he  is  paid,  but  till  then  he  is  a 
creditor,  though  his  right  to  sue  is  suspended;  and 
as  Shee,  J.,  says  in  the  same  case, "  there  is  also  a  second 
class  of  creditors  with  bills  outstanding,  whose  debts  are 
suspended,  but  revive  if  the  bills  be  not  taken  up ; "  Woods 
V.  Foote  (/),  Nichoho7i  v.  Potts  (g).  If  other  persons 
than  the  then  holders  of  the  bills  be  counted  in  the 
defendants'  favour,  that  is,  as  having  executed,  then 
there  will  be  more  than  four-fifths  ;  or  if  there  are  not 
that  number  at  this  moment,  there  may  be  four- 
fifths  obtained  before  the  next  trial.  As  to  the  exe- 
cution by  the  Bank  of  New  South  Wales,  the  execution 
in  the  first  instance   so   bound   the   Bank   that  they 

(a)  16  Q.  B.  949  ;  see  Price  v.  Price,  16  M.  &  W.  289. 
(6)  1  Sup.  Ct.  R.,  App.  9.  (c)  24  &  25  Vic,  c.  134. 

{d)  33  L.  J.  Q.  B.  200.  {c)  11  C.  B.  191. 

(/)  1  H.  k  C.  841  ;  32  L.  J.  Ex.  199.       (g)  10  L.  T.  N.  S.  192. 


CASES   AT   LAW.  11 

could  not  aftei*wards  appear  in  the  list  of  creditors.         1866. 
The  fact  of  ratification  is  not  touched  by  any  question    Beauchamp 
as  to  the  rights  of  third  persons.     The  authorities  do  not       ^  ^• 
apply  to  a  case  like  this.     If,  however,  there  ought  to    ^d  another. 
have  been  a  plea  of  plus  darrein  continuance,  a  new  trial 
should  be  granted  to  enable  us  to  plead  it.     For  the 
learned  Judge  held  at  the  trial  that  we  need  not  plead 
such  a  plea. 

Cur.  adv.  vtdt. 

Stephen,  C.  J.,  now  delivered  judgment  in  this  case  November  27. 
as  follows : — 

The  jury  in  this  case  found  both  the  main  issues  for 
the  plaintiff ;  that  is  to  say,  that  the  deed  of  assignment 
and  release  was  not  executed,  as  the  statute  requires,  by 
four-fifths  of  the  then  existing  creditors,  and  that — even 
if  so  executed — it  was  procured  by  fraudulent  represen- 
tations as  to  matters  of  fact,  and  therefore  was  inopera- 
tive as  to  the  creditors  imposed  upon.  So  that,  if  either 
of  these  findings  be  sustained,  the  result  will  equally  be 
fatal  to  the  defendant.  With  respect  to  the  latter,  Mr. 
Justice  Hargrave  conceives  that  there  is  no  ground  to 
doubt  the  correctness  of  the  finding  ;  and  we  are  agreed, 
as  the  Court  was  when  it  refused  a  rule  on  this  point, 
that  the  verdict  could  not  be  disturbed  on  the  question 
of  fraud,  whatever  might  be  our  impressions  as  to  its 
propriety.  But  Mr.  Justice  Cheeke  and  myself  think  it 
due  to  the  defendants  to  say,  that  we  do  not  concur  in  the 
finding  on  that  issue.  The  question,  however,  whether 
the  deed  was  executed  by  the  requisite  proportion  of 
creditors,  in  value  as  well  as  in  number,  appears  to  us 
all  to  have  been  rightly  answered  in  the  negative  ;  and 
the  rule  for  a  new  trial,  consequently,  must  be  dis- 
charged. 

In  the  first  place,  we  are  of  opinion — having  regard 
especially  to  the  proviso  in  section  33  of  the  Act — that, 
in  respect  of  outstanding  bills,  the  "creditor"  at  the 
time  of  the  execution  of  the  deed  is  the  then  holder.  It 
follows,  that  the  original  payees  and  indorsers  of  all  such 
bills,  executing  that  deed,  were  rightly  excluded  from 
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the  computation,  as  creditors  in  respect  of  them .  It  was 
contended  that,  inasmuch  as  those  bills  (in  the  case  of 
Mr.  Gilchrist,  for  instance),  had  been  given  in  payment 
for  goods,  the  original  debt  was  not  extinguished  by 
those  instalments,  nor  by  the  indorsement  and  discount- 
ing of  them,  but  suspended  only ;  and  that  it  revived, 
immediately  on  the  taking  up  of  the  bills.  We  think, 
however,  that  if  so,  the  creditor  should  at  all  events  be 
shown  to  have  executed  the  deed,  in  every  such  case,  in 
respect  of  his  original  debt ;  or  to  have  re-executed  the 
deed  after  revival  of  the  debt.  At  the  moment  of  exe- 
cution, in  all  the  instances  of  outstanding  bills  excluded 
by  me,  the  person  signing  had  no  claim  in  respect  of 
that  debt,  and  none  in  respect  of  the  discounted  bill  or 
bills — other  than  the  contingent  one.  The  banks  by 
which  these  bills  were  then  held,  however,  were  at  the 
time  treated  and  dealt  with  as  the  creditors  in  respect  of 
them. 

But,  secondly,  we  are  of  opinion  that  the  claim  of  the 
Bank  of  New  South  Wales  (the  amount  of  which 
exceeds  that  of  the  debts  supposed  to  have  been  wrongly 
excluded),  ought  not  to  be  computed  among  the  debts 
due  to  assenting  creditors.  For,  assuming  that  the 
instrument  executed  by  Mr.  Woodhonse,  or  at  any  rate 
the  deed  of  confirmation  executed  pending  the  trial, 
would  be  amply  operative  against  the  Bank  itself,  the 
formerinstrumentalonewas  simplyno  deed  of  the  Bank; 
nor  did  the  seal  or  signature  to  it  pui'port  to  be  that  of 
the  Bank.  The  deed  could  not,  therefore,  we  think,  be 
efficaciously  ratified  or  confirmed — as  against  a  third 
party,  a  stranger,  to  his  prejudice,  so  as  to  defeat  a  right 
otherwise  vested  and  still  remaining  in  him.  On  the 
other  hand,  if  the  last  deed — the  only  one  executed  by 
the  Bank — be  regarded  merely  as  a  release  then  for  the 
first  time  operating,  it  could  only  have  been  pleaded  in 
bar  of  the  action  from  that  date ;  and  we  are  not  pre- 
pared to  say,  as  the  case  then  stood,  what  would  have 
been  the  effect  of  such  a  plea.  But  we  need  give  no 
opinion  on  that  point. 

The  conclusion  thus  arrived  at  by  us,  respecting  the 
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non-execution  of  the  deed  by  creditors  representing  four- 
fifths  of  the  debts,  renders  it  unnecessary  to  decide  the 
questions  which  relate  to  the  other  issue  ;  namely,  the 
alleged  improper  reception  of  evidence  as  to  conver- 
sations Tvith  non-executing  creditors,  and  conversations 
affecting  another  deed  or  alTangement — ^not  the  one  now 
in  question.  We  are  not  agreed,  as  to  the  admission  of 
that  evidence.  But,  even  if  it  be  conceded  that  no  part 
of  these  conversations  should  have  been  admitted,  we  are 
all  of  opinion  that  a  new  trial  ought  not  to  be  granted, 
as  to  that  issue.  For,  having  reference  to  the  charge — 
which  on  that  point  was  delivered  in  writing,  and  in 
terms  too  explicit  to  be  mistaken — the  jury  were  in- 
structed to  regard  such  representations^  only,  as  were 
made  or  communicated  to,  and  operated  on  the  mind  of, 
some  executing  creditors  or  creditor.  We  cannot  infer, 
therefore,  that  the  conversations  objected  to  influenced, 
in  any  degree,  the  verdict  on  that  issue. 

Bule  discharged. 
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December  22. 

A  memoran- 
dum in  writiog, 
headed ''Meet- 
ings of  Credi- 
tors" on,  &c, 
and  in  which 
paper  the 
meeting  in 


The  Queen  against  Enoch  Hughes  (a). 

O FECIAL  case  reserved  for  the  opinion  of  the  Court, 
*^    under  the  13  Vic,  No.  8. 

The  prisoner  was  tried  and  convicted  before  Cheeke^J.^ 
upon  an  information  for  perjury,  committed  in  an  exami- 
nation taken  before  the  Begistrar  in  insolvency. 

It  appeared  that  a  memorandum  in  writing,  headed  E.  H/s^es^e 
*'  Meetings  of  Creditors  on  "  such  a  day,  and  in  which  as  the  second 
paper  the  meeting  in  Enoch  Hughes*  estate  was  men-  meoting^d 
tioned  as  the  "  second  meeting,"  and  having  the  follow-  following 
ing  words  written  in  the  margin  thereof,  "  to  be  taken  iJi**^^^^^ 
by  the  Registrar  in  insolvency/'  and  which  words  were  thereof,  "to 
initialled  by  the  Chief  Commissioner,  was  o£fered  in  theR^stnr 

in  inBolrency," 
snch  words  being  initialled  by  the  Chief  Commissioner  is  a  good  appointment  and  order 
by  the  Commissioner  to  the  Registrar  to  hold  meetings  of  creditors  for  the  proof  of 
debts  in  £.  H.'s  estate,  nnder  the  9th  section  of  the  25  Vic,  No.  8. 

The  Bedstrar  having  this  power  has  power  to  take  evidence,  both  orally  and  by 
affidavit,  for  the  purposes  of  snch  proof. 

(a)  Before  Stephen,  C.  J.,  Cheeke,  J.,  and  FatuxU,  J. 


V. 

Hughes. 
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1865.  evidence  as  proof  of  the  Registrar's  appointment  from 
The  Queen  the  Chief  Commissioner  of  the  Insolvent  Court,  to  hold 
meetings  of  creditors  for  the  proof  of  debts,  under  the 
ninth  section  of  the  25  Vic,  No.  8,  and  to  hold  the 
meeting  in  Enoch  Hughes'  estate,  at  which  the  depo- 
sition in  question  was  proved  to  have  been  made. 

Mr.  Darley,  who  appeai'ed  for  the  defendant,  objected 
to  the  sufficiency  of  this  evidence,  and  also  that  the 
Registrar  had  no  power  to  administer  an  oath  at  the 
meeting  in  question. 

The  questions  reserved  for  the  opinion  of  the  Court 
were,  whether  the  evidence  was  sufficient ;  and  whether 
the  Registrar  had  authority  to  administer  an  oath. 

Darley  for  the  prisoner. 

Butler  for  the  prosecution. 

Stephen,  C.  J.  We  are  all  of  opinion — first,  that  a 
memorandum  in  writing  by  the  Chief  Commissioner, 
only  initialled  by  him  in  the  following  words,  "to  be 
taken  by  the  Registrar  in  insolvency,"  in  the  margin  of 
a  paper  headed  "  Meetings  of  Creditors  "  on  such  a  day, 
and  ui  which  paper  the  meeting  in  Enoch  Hughes' 
estate  is  mentioned  as  the  "  second  meeting,"  is  a  good 
appointment  and  order,  within  the  ninth  section  of  the 
new  Insolvent  Act,  for  the  holding  of  such  second 
meeting,  and,  therefore,  necessarily  and  imavoidably  for 
the  "  proofs  of  debts  "  thereat.  Since  the  Insolvent  Act 
makes  the  holding  of  a  second  meeting  imperative,  and 
enacts  that  it  shall  be  for  the  proof  of  debts,  it  would  be 
absurd  to  decide,  therefore,  that  the  Chief  Commissioner 
authorised  the  Registrar  merely  to  hold  the  meeting,  and 
yet  did  not  authorise  him  to  take  any  proof  of  debts  there. 
And,  moreover,  in  case  of  no  such  proof  being  then  and 
there  taken,  what  would  there  be  for  the  Chief  Com- 
missioner to  review  ? 

We  are  of  opinion,  secondly,  that  the  Registrar 
having  this  power,  has  necessai'ily  and  independently  of 
the  eleventh  section  of  the  Acts  Shortening  Act,  the 
power  to  take  evidence,  orally  or  by  affidavit,  for  the 
purposes  of  such  proof. 
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The  oath  of  the  insolvent,  therefore, — the  defendant  in         1865. 

this  case, — was  taken  before  a  lawful  authority,  and  the    The  Qdken 

conviction  will  not  be  disturbed.  ,-  ^• 

Hughes. 

Conviction  sustained. 


The  Queen  against  Wilson.  Decembers. 


s 


FECIAL  case  reserved  for  the  consideration  of  the      ThepriBoner 
Judges,  under  the  18  Vic,  No.  8.  ^.^h'ste^ 

"The  prisoner  was  in  the  employment  of  Charles  .^XtC^^ 
Harrison,  postmaster  at  Braidwood.     Several  money  property  of  C. 
letters  having  been  stolen,  Harrison  suspected  Wilson  wastaken^^ 
to  be  the  thief.     He  laid  a  snare  and  caught  him  ;  that  y^^^h  a  letter 
is  to  say,  he  (Harrison)  marked  a  one  pound  note  and  had  been  put 
enclosed  it  in  an   envelope,  addressed   by  him  to  a  ^^  ^  ^•  "^ 
fictitious  address,  and  having  put  a  stamp  on  it  put  it  post  office, 
into  the  letter  box.     On  making  up  the  day's  mails  the  ^as^e  post- 
letter  was  missing.    A  policeman  was  sent  for.     IVilsoii  master.    Bat 
T_    J         J  J  jr        J         1  •  C.H,  deposed 

was  searched,  and  one  pound  was  found  on  him.  that  he  placed 

**  Wilson  was  indicted,  under  15  Vic,  No.  12,  s.  48,  i^tteTfnth^ 

for  that  he  did  feloniously  and  fraudulently  take  from  box  for  the 

the  possession  of  the  postmaster  at  Braidwood,  in  the  of  tLting  the 

colonv  aforesaid,  one  post  letter,  the  property  of  the  honesty  of  the 
^  ^  r     XT      J  pnsoner,  and 

Postmaster- General  of  the  said  colony.  that  the  ad- 

"  The  trial  took  place  before  me,  at  Braidwood,  on  JeTtw  waa  ^ 
the  tliirtietli  day  of  October  last.  The  prisoner  was  de-  wholly  ficti- 
fended  by  Mr.  Dalley,  instructed  by  Mi\  ScarvelL  added,  that  it 

"  The  foregoing  statement  was  proved,  and  the  prose-  7^  ^^}  ^^® 
cutor  {Harrison)  said,  on  cross-examination,  'my  in-  send  the  letter, 
tention  was  to  test  the  boy's  honesty.     I  might  have  ^rty  S^t^T' 
let  the  letter  go.     I  can't  say  whether  I  intended  to  take  note  was 
out  the  letter.     I  put  the  twopenny  stamp  on.'  cf  h/  ^  ^ 

"Mr.  Dalley  objected  that  as  the  letter  was  not  proved 
to  have  been  '  sent,'  or  that  it  was  *  to  be  sent  b}'  the 
post,'  the  taking  of  it  by  the  prisoner  was  not  an  offence 
under  the  Act. 

"  I  sustained  the  objection,  and  directed  the  jury  that 
if  they  thought  the  letter  was  not  intended  to  be  sent  by 
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1866.         post,   they  ought  to  acquit   the  prisoner.      He   was 
TheQuBBN    acquitted  accordingly. 

V.  "On  the  following  day  the  prisoner  was  indicted  and 

tried  for  stealing  money  to  the  amount  of  one  pound,  the 
property  of  Charles  Harrison, 

"  The  prisoner  was  defended  by  Mr.  ScarvelL 

"  The  same  evidence  was  again  gone  through ;  and  on 
this  occasion  the  postmaster  swore,  in  answer  to  a  question 
by  the  Crown  Prosecutor,  *  I  did  not  intend  the  letter 
to  go.' 

"  Mr.  Scarvell  objected  that  this  was  a  post  letter,  and 
that  the  property  ought  to  have  been  described  as  the 
property  of  the  Postmaster- General,  and  not  of  Charles 
Harrison.  I  reminded  him  of  my  ruling  yesterday, 
and  I  overruled  the  objection,  and  told  the  jury  to  the 
effect  that,  if  this  letter  had  been  addressed,  and  in- 
tended to  be  sent  to  a  person  in  existence,  it  would  have 
been  a  post  letter,  and  that  the  property  would  have 
passed  from  the  sender ;  but  that  as  Harrison  said  the 
address,  *  Mrs.  Pelican,  52  Clarence-street,  Sydney,  for 
Mrs.  Ambrose,'  was  a  fictitious  one,  and  that  it  was  not 
intended  to  be  sent,  that  it  was  not  a  post  letter,  and 
that  the  property  in  it  and  its  contents  remained  in 
Harrison  just  as  much  as  if  he  had  merely  put  it  in  a 
tea  caddy  on  any  part  of  his  own  premises. 

"  The  prisoner  was  found  guilty. 

"  The  question  for  the  Supreme  Court  is  whether  my 
ruling  was  coiTect. 

F,  W.  Meymott,  Judge." 

December  1,  1865. 

Isaacs  for  the  prisoner. 

Counsel  for  the  Crown  were  not  called  on. 

Stephen,  C.  J.  The  prisoner  was  convicted  of  larceny 
in  stealing  a  one  pound  note,  the  property  of  CliarUs 
Harrison,  It  was  taken  together  with  a  letter  in  which 
it  had  been  put  by  diaries  Harrison,  from  the  Braid- 
wood  post  oflSce.  The  prisoner  was  a  servant  in  that 
office,  and  Charles  Harrison  was  the  post  master.     But 
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Charles  Hairison  swore  that  he  placed  the  note  and         ^8^5. 
letter  in  the  box  for  the  purpose  only  of  testing  the     The  Queen 
honesty  of  the  prisoner ;   and  that  the  address  of  the       Wilson. 
letter  was  wholly  fictitious,  there  being  no  such  person. 
He  added,  that  it  was  not  his  intention  to  send  the  letter, 
his    only    object  being  that    which  he   stated.     The 
question  was   whether  the  property  in  the  note  was 
rightly  laid  in  Charles  Harrison, 

I  am  clearly  of  opinion  that  the  property  was  rightly 
so  laid.  The  letter  was  not,  it  seems  to  me,  under  the 
circumstances  a  "post  letter."  But  even  assuming  that 
it  were  a  post  letter,  the  decision  of  this  Court  in  Cum 
Fatfs  Case  (a)  is  an  authority  that  the  property  cannot 
be  laid  in  the  Postmaster-General.  If  that  be  so,  whose 
property  did  this  note  continue  to  be  ?  It  was  either 
that  of  Charles  Harrison  as  an  individual  (whether  he 
be  considered  as  bailor  or  bailee),  or  of  the  same  Charles 
Harrison  as  post  master.  Taken  either  way,  the  property 
is  rightly  laid.  I  am  inclined  to  think  that  it  remained 
throughout  in  Charles  Harrison,  in  his  personal  and  not 
in  his  official  character  ;  but  it  is  immaterial  to  consider 
which. 

Cheeke,  J.,  and  Fauceti*,  J.,  concurred. 

Conviction  sustained. 


Ex  parte  Baillib. 

rilHIS  was  an  application  to  set  aside  an  order  of  The  decision 

Wise,  J.,  dismissing  an  application  for  a  prohibition  chambers 

to  restrain  the  District  Court  of  Armidale  from  further  "^"teVb^'^ 

proceeding  in  an  action  in  which  the  applicant  was  the  the  Court,  but 

defendant.     It  appeared  that  the  defendant  was  a  con-  aWe^ln^^^m- 

tractor   for  building  a  bridge   at   Armidale,  and   the  bers,  is  subject 

to  be  reviewed 

plaintiff  in  the  action  in  question  was  one  of  his  work-  by  the  Court. 

The    defen- 
dant was  a  contractor  for  building  a  bridge  at  A.,  where  he  had  slept  for  three  or  four 
months  ;  but  he  ordinarily  lived  in  S.     I/eld,  that  he  was  not  resident  at  A.  within  the 
meaning  of  the  fourth  section  of  the  District  Courts  Act. 
(a)  1  Sup.  Ct.  K,  C.  L.  239. 
B— 5 
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Ex  parte 
Baillir. 


^865.  men.  The  defendant  ordinarily  lived  in  Sydney,  but 
had  resided  or  lodged  in  Armidale  for  three  or  four 
months.  It  was  sworn  that  he  had  slept  there  from  the 
1st  November,  1864,  to  the  12th  February,  1865,  and 
during  ten  days  in  October,  1864.  The  action  was 
brought  on  the  5th  of  February,  1865,  and  the  summons 
was  served  at  Baillie's  office  the  same  day.  There  was 
nothing  on  the  face  of  the  plaint  to  show  that  the  de- 
fendant lived  out  of  the  jurisdiction.  When  the  case 
was  called  on,  an  affidavit  made  b}'  Baillie  and  sent  by 
him  by  post  to  the  Registrar  was  handed  by  the  latter 
to  the  District  Court  Judge.  In  this  affidavit  the  de- 
fendant swore  that  he  did  not  reside  within  the  juris- 
diction, but  that  he  resided  at  Sydney,  and  had  resided 
there  for  two  years.  It  also  appeared  that  the  plaintiff 
corresponded  with  the  defendant  there.  In  answer  to. 
this,  the  plaintiff  was  called  as  a  witness,  and  swore  that 
the  defendant  had  resided  some  months  at  Armidale ; 
and  upon  this  the  Judge  gave  a  verdict  for  the  plaintiff. 
The  rule  in  this  cnse  was  made  returnable,  originally, 
before  a  Judge  in  Chambers ;  and  it  was  heard  before 
Wise,  J.,  who  discharged  the  rule  with  costs,  on  the 
ground  that  evidence  had  been  gone  into  on  the  question 
of  residence  before  the  District  Court  Judge,  and  that 
on  that  evidence  the  fact  was  rightly  decided  (a). 
September  1.  Darley,  for  the  respondent  (fe),  objected  that  the 
Court  could  not  entertain  the  application.     The  case  has 

(a)  The  judgment  of  IVise,  J.,  was  in  the  following  terms : — 
**"Wlien  the  jurisdiction  exists  over  the  subject  matter,  but  the 
question  is  as  to  the  jurisdiction  over  the  person,  then  the  higlier 
Courts  will  not  interfere  by  prohibition,  if  (the  applicant  having  had 
notice  of  the  proceeding)  they  arc  of  opinion  that  on  the  evidence 
bel'ore  the  Oourt  below  the  Judge  came  to  a  right  decision.  The 
course  open  to  a  deleiidant,  where  the  Court  is  without  jurisdiction,  is 
twofold.  Hi'  may  on  that  ground  apply  to  this  Court  for  a  prohibition 
before  the  case  lonies  «»n  in  the  District  Court,  or  he  may  go  before 
the  District  Court,  either  actually  or  by  awaiting  its  decision,  for, 
having  notice  of  its  proceedings,  whether  he  appears  or  not  is  imma- 
terial. If  tlie  District  Court  Judge,  on  the  facts  before  him,  comes  to 
a  conclusion  wiong  «>n  the  facts  in  the  opinion  of  the  Court  above, 
then  a  prohibition  will  go  ;  but  not  so  if  the  Court  thinks  that  on  those 
facts  the  decision  of  the  District  Court  Judge  is  right.  And  though 
the  Court  above  may,  on  the  evidence  adduced  before  it,  be  of  opiniim 
that  the  decision  was  wrong,  yet  prohibition  will  not  lie  on  this 
ground.  My  judgment  is  biised  on  the  distinction  between  a  pro- 
hibition on  the  ground  of  want  of  jurisdiction  as  to  the  subjec-t  matter, 
and  one  on  the  ground  of  the  person  being  without  the  jurisdiction, 
which  latter  iN  the  case  here." 

(b)  Before  fVise^  J.,  Hargrave^  J.,  and  Cheekey  J. 
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been  decided  b}'  Mr.  Justice  Wise,  under  the  authority 18Q5- 

of  a  rule  granted  by  the  full  Court,  and  returnable  in  ^^  parte 
Chambers.  He  acted  as  the  delegate  of  the  Court,  and 
the  adjudication  must  have  the  same  effect  as  if  it  were 
the  adjudication  of  the  full  Court,  and  the  Court  cannot 
review  his  decision.  The  practice  is  thus  distinctly  laid 
down  in  Mr.  Lush's  Book  of  Practice  {a).  He  referred  to 
Smeeton  v.  Collier  (b),  Arthur  v.  Marsliall  (c),  and 
Stokes  V.  Fussell  (d). 

ScUamons  contra.  The  applicant  has  an  absolute 
right  to  the  decision  of  the  full  Court.  Is  he  to  be  de- 
prived of  that  right,  and  to  be  obliged  to  remain  satisfied 
with  the  opinion  of  a  single  Judge  ?  [Wise,  J.  How 
ivould  the  order  be  drawn  up  ?]  The  Court  never  meant 
to  deprive  itself  of  its  appellate  jurisdiction.  [Wise,  J. 
Suppose  this  rule  had  been  made  absolute,  would  it  not 
have  been  a  singular  thing  to  allow  an  application  to 
the  full  Court  to  set  that  order  aside?]  Teggin  v. 
Langford  {e)  was  referred  to. 

Darley  replied. 

Cur,  adv.  vult. 

The  judgment  of  the    Court,   on   this  preliminary  Septembers, 
objection,  was  now  delivered  by 

Hargrave,  J.  In  this  case  Mr.  Salamons  made  an 
application  for  a  prohibition  against  proceedings  in  the 
District  Court,  by  way  of  appeal  against  a  decision  of 
the  Judge  at  Chambers;  but  Mr.  DarZei/ objected  that, 
inasmuch  as  the  Judge  at  Chambers  had  entertained  the 
case  under  the  authority  of  a  rule  nisi  granted  by  the 
full  Court,  but  returnable  in  Chambers,  no  appeal  would 
lie  from  his  decision  afterwards,  he  being  in  fact  the 
delegate  of  the  full  Court  for  that  rule. 

In  support  of  this  preliminary  objection  the  authority 
of  Reg.  V.  the  late  Sheriff  of  Lancashire  (/)  was  cited. 
That  case  was  as  follows  : — 

(tt)  669.  (6)  1  Exch.  467. 

(c)  2  D.  &  L.  876.  (rf)  14  C.  B.  686. 

(«)  10  M.  k  W.  557.  (/)  4  Jur.  0.  S.  538. 
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^865.  "  The  Court  will  not  entertain  a  motion  to  set  aside 

Ex  parte  the  order  of  a  Judge  at  Chambers,  made  on  a  rule  drawn 
up  to  show  cause  there.  In  this  ease  a  rule  nisi  had 
been  obtained  to  set  aside  an  attachment,  which  was 
drawn  up  to  shew  cause  before  a  Judge  at  Chambers, 
where  the  cause  came  on  before  Gurney,  B.,  who  made 
the  rule  absolute,  desiring  the  parties  however  to  bring 
the  case  before  the  Court.  A  rule  nisi  to  rescind  that 
rule  having  been  obtained,  Creswell  appeared  to  shew 
cause — Sed  per  Curiam. — ^When  a  rule  is  drawn  up  to 
shew  cause  at  Chambers,  no  appeal  lies  to  the  Court. 
Were  this  not  so,  the  Court  would  have  to  rehear  every 
rule  drawn  up  to  shew  cause  there.  Rule  discharged 
with  costs." 

It  was  admitted  that  this  was  the  only  direct  authonty 
upon  the  point ;  and  that  the  case  is  not  cited  in  any 
book  of  practice  but  Mr.  I/ash's  Book  of  Practice,  in 
which  it  appears  to  be  adopted  doubtfully,  being  quoted 
thus  : — "  It  has  been  said  that  where  a  Judge  acts  as 
the  delegate  of  the  Court  in  discharging,  or  making 
absolute,  a  rule  nisi  made  returnable  at  Chambers,  his 
decision  cannot  be  revised  by  the  Court." 

The  only  other  authority  cited  in  support  of  this  ob- 
jection is  Arthur  v.  Marshall  (a),  in  which  PoUock,  C.B., 
when  refusing  to  make  a  six-day  rule  returnable  either 
on  the  last  day  of  term,  or  at  Chambers,  is  reported  to 
have  said,  **  That  would  be  more  objectionable  ;  it  would 
be  in  eiOFect  extending  the  term." 

Upon  these  two  cases,  thus  very  shortly  reported,  and 
scarcely  reported  at  all,  Mr.  Justice  Cheeke  and  myself 
•  do  not  consider  ourselves  precluded  from  deciding  this 
objection  upon  principle.  In  accordance  with  general 
previous  decisions,  and  what  we  conceive  to  be  the  clear 
law  of  the  Court,  a  party  entitled  to  the  opinion  of  the 
full  Court  cannot  be  even  temporarily  deprived  of  such 
right,  except  by  his  own  act  or  consent,  or  by  the  clear 
words  of  the  Legislature,  as  for  example  by  the  27th 
section  of  the  4  Vic,  No.  22.  Even,  then,  however,  the 
party  in  possession  of  such  order  at  Chambers  is  bound 
(a)  2  D.  &  L.  876. 
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to  come  to  the  full  Court  on  the  first  day  of  the  ensuing         ^Q^^- 
term,  to  obtain  an  order  of  confirmation.  ^  P^^e 

We  are  unable,  therefore,  to  concur  in  the  apparent 
decision  of  the  Exchequer  Court  in  Reg.  v.  Sheriff  of 
Lancashire f  where  a  party  not  present,  as  it  seems,  at 
the  rule  nisi,  appears  to  have  been  held  to  be  bound  by 
the  order  of  the  Judge  at  Chambers,  and  precluded  from 
appealing.  We  think  that  when  even  the  party  apply- 
ing for  the  rule  nisi  consents  to  the  order  being  return- 
able at  Chambers,  he  takes  the  order,  subject  to  the 
inherent  and  general  liability  to  reversal  by  the  full 
Court,  precisely  on  the  same  grounds  as  in  any  other 
case  considered  at  Chambers. 

The  general  grounds  for  such  right  of  appeal  from 
Chambers  are  thus  stated  in  Peterson  v.  Davis  (a), 
when  Wilde,  C.  J.,  in  granting  an  application  after 
refusal  of  two  similar  applications  at  Chambers  for  the 
same  object,  held  that  the  Court  might  entertain  such 
applications  upon  affidavits  of  new  and  material  facts. 
That  Chief  Justice  said, "  considering  the  vast  quantity 
of  business  at  Chambers,  and  that  there  is  not  time  there 
for  very  deliberate  judgment,  it  would  be  very  incon- 
venient if  parties  were  to  be  concluded  by  the  Judge's 
decision  there  ;  and  it  would  be  a  hardship  if  such  de- 
cision could  not  be  reviewed,  or  a  fresh  application  be 
made  upon  additional  facts.'' 

We  apprehend  that  all  the  numerous  cases  where  the 
full  Court  has  refused  to  entertain  appeals  from  Cham- 
bers, have  possessed  other  independent  grounds  for  such 
refusal,  such  for  example  as  that  the  subject  was  a  mere 
discretion  in  the  Judge,  not  subject  to  review ;  and  in 
the  case  of  Smeeton  v.  Collier  (h),  we  find  PoUock,  C.  B., 
saying,  **  Where  a  motion  is  to  be  made  in  open  Court  in 
term  time,  it  may  be  urged  that  the  Legislature  contem- 
plated that  such  authority  should  be  confined  to  the 
Court." 

The  distinctions  on  which  we  rely  are  thus  mentioned 
also  in  a  case  of  Outrim  v.  Botvd^n  (c),  in  this  Court, 
in  the  following  terms  : — 
(a)  17  L.  J.  C.  P.  290-3.     (6)  1  Exch.  467.     (c)  Steph.  Sup.  Ct.  Pr.  131. 
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Ex  parte 
6a.illi£. 


"  Renewed  Applications. — Reviewing  Judge's  Order, 
Outrim  v.  Bowden, — 13th  December,  1847. 

"  This  was  an  application  to  the  Court,  under  the  5 
Vic,  No.  9,  s.  18  (now  repealed),  to  refer  the  accounts 
between  the  parties  to  arbitration.  A  simikr  application 
had  been  made  to  a  Judge  in  Chambers,  and  refused. 
The  Court  said,  that  in  cases  of  this  kind  the  Court  and 
a  single  Judge  had  co-ordinate  jurisdiction;  and  the 
thing  to  be  done  depended  on  the  **  discretion  "  of  the 
tribunal  applied  to.  In  such  a  case  the  party  was 
bound  by  th^  decision  of  the  Judge,  before  whom  he  had 
elected  to  go,  and  the  Court  would  not  review  it.  In 
cases  where  the  order  applied  for  was  imperative  on  the 
tribunal,  if  certain  facts  were  made  out,  and  the  Judge 
had  mistakenly  decided  those  facts,  or  erroneously  held 
that  he  was  not  bound  to  do  the  thing  required,  then  the 
Court  may  be  applied  to ;  for  it  is  still  the  superior 
tribunal  to  coiTect  errors.  So,  in  cases  where  the  Judge 
acts  merely  as  the  delegate  or  representative  of  the 
Court  (as  in  granting  rules  to  plead,  &c.),  it  may  and 
generally  will  review  the  Judge's  discretion ;  though, 
even  there,  the  Court  might  decline  (as,  e.g..  in  petty 
matters)  to  interfere." 

The  Chief  Justice  has  been  consulted  on  this  prelimi- 
nary objection ;  and,  I  am  to  add,  that  his  Honor — 
although,  on  the  authority  of  the  case  in  the  Jurist y  in 
the  first  instance  thinking  otherwise — concurs  in  opinion 
with  Mr.  Justice  Cheeke  and  myself,  that  the  Court  does 
not  necessarily,  by  making  a  rule  returnable  in  Cham- 
bers, deprive  the  parties  of  their  right  to  appeal; 
although  he  conceives  that  the  party  obtaining  such  a 
rule  might  legally  be  subject  to  that  condition  (a). 


Decembers.  Salavions  now  in  support  of  the  application  (i) .     It 

is  submitted  that  the  decision  of  Mr.  Justice  Wise  was 
wrong,  for  as  the  defendant  in  the  case  (the  present 
applicant)  never  appeared  in  the  District  Court,  the  evi- 
dence given  in  his  absence  by  the  plaintiff  cannot  pre- 


(a)  It  is  believed  that  IVise,  J.,  dissented  from  this  judgment 

(b)  Before  Stcpften,  C.  J.,  Cheeke^  J.,  and  Faucettt  J. 
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dude  the  application.     The  irregular  sending  of  an  afl5-         ^^^^- 
davit  to  the  Registrar,  for  it  was  sent  to  him  and  not       Bx  parte 
to  the  Judge,  cannot  be  held  to  amount  to  the  giving 
of  evidence,  or  to  appearing  in  Court. 

But,  even  if  it  was  so,  the  decision  was  wrong.  Living 
for  a  few  weeks  at  an  hotel  in  Armidale  is  not  a  residing 
there,  although  he  may  as  a  contractor  have  kept  an 
office  and  carried  on  business  there.  He  referred  to 
Butler  v.  Abletvhite  {a) ,  Macdonald  v.  Pater8on{h)y 
and  Sheils  v.  Rait{c).  It  is  submitted  that  the  dis- 
tinction suggested  by  Mr.  Justice  Wise  as  to  jurisdiction 
over  the  subject  matter,  and  over  the  person,  is  not  well 
founded.  For  the  Court  interferes  by  prohibition, 
on  the  ground  that  the  proceedings  are  a  contempt.  In 
in  re  Foster  v.  Foster  (d),  in  which  the  Court  of  Queen's 
Benchrefused  to  grant  a  prohibition  to  the  Divorce  Court 
upon  the  application  of  the  co-respondent,  on  the  ground 
that  he  was  a  stranger  to  that  part  of  the  suit  which  dis- 
solved the  marriage,  and  was  aggrieved  only  in  so  far 
as  he  had  been  decreed  to  pay  the  costs,  Cockbii/ni,  C.  J., 
says,  **  I  concur  in  the  proposition  that  although  the 
Court  will  listen  to  a  stranger,  and  interfere  by  pro- 
hibition when  he  points  out  that  some  Court  has  ex- 
ceeded its  jurisdiction,  whereby  some  wrong  or  public 
grievance  has  been  sustained,  yet,  that  is  not  ex  debito 
justitice  a  matter  upon  which  this  Court  may  properly 
exercise  its  jurisdiction.'*  Jackson  v.  Beaumont  {e)  is 
a  distinct  authority  that  the  writ  is  of  right,  and  not  of 
course.  The  applicant  was  entitled  to  presume  that  the 
Court  below  would  act  rightly  and  decline  to  proceed 
without  jurisdiction,  and  ought  not  to  be  deprived  of 
the  relief  he  now  asks. 

Darley  showed  cause.  The  defendant  lived  at  Anni 
dale  when  the  summons  issued.  The  affidavit  of  the 
defendant  also  was  before  the  Judge ;  and  it  is,  therefore, 
clear  that  the  defendant  practically  and  in  effect  appeared 
and  raised  the  objection  of  non-residence,  and  that  the 
Judge  decided  on  the  balance  of  testimony  against  the 

(a)  28  L.  J.  C.  P.  292.      (b)  11  C.  B.  755.       (c)  7  C.  B.  116. 
(d)  10  Jur.  N.  S.  254.  («)  11  Exch.  300. 
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^8^5-  defendant.  The  evidence  as  to  residence  was  conflicting, 
Ex  parte  and  the  Court  cannot  say  that  the  decision  of  the  Dis- 
trict Court  Judge  on  that  point  was  wrong.  It  is  sub- 
mitted that  that  decision  is  conclusive.  There  is  nothing 
on  the  face  of  the  plaint  to  show  that  the  defendant  was 
not  within  the  jurisdiction.  Where  the  subject  matter 
is  apparently  within  the  jurisdiction,  it  is  for  the  Judge 
to  decide  whether  he  has  jurisdiction  or  not;  and  if 
his  decision  is  wrong,  it  is  a  matter  for  appeal  and  not 
for  prohibition.  He  referred  to  iti  re  The  Skipton  In- 
dustrial. Cooperative  Society  v.  Prince  (a),  and  Thomp- 
son V.  Ingham  (6). 

Salamons  replied. 

Stephen,  C.  J.  On  the  whole,  I  am  of  opinion  that 
BaiUie  was  not  a  resident  in  the  Armidale  district  within 
the  meaning  of  the  Act.  For  he  only  lived  there  as  he 
did  from  time  to  time  at  three  or  four  other  places,  very 
distant  from  each  other,  where  he  was  carrying  on  con- 
tracts temporarily,  and  for  business  purposes  only.  His 
head  office  and  actual  residence  with  his  family  was  in 
Sydne}'.  The  plaintiff,  moreover,  knew  this,  and  corres- 
ponded with  him  there.  So  that  if  Baillie  be  taken  to 
have  appeared  in  the  District  Court,  and  offered  evidence 
(which,  though  irregular,  was  certainly  received  by  the 
Judge)  which  was  there  met  by  other  evidence,  the 
Judge  was  wrong  in  his  conclusion  on  the  evidence. 

If  a  defendant  merely  appears  before  the  Judge,  and 
takes  objection  to  the  jurisdiction  of  the  Court,  it  is 
merely  as  it  were  to  plead  in  abatement,  and  that  is 
what  occurred  here ;  but  if  he  enters  into  evidence,  and 
is  beaten  on  the  facts,  he  is  concluded  by  the  decision  of 
the  Court  below. 

Cheeke,  J.  I  think  the  adjudication  of  the  District 
Court  Judge  was  arrived  at  on  improper  evidence.  The 
affidavit  was  sent  up  only  as  a  protest. 

Faucett,  J.  The  affidavit  was,  in  my  opinion,  only 
a  mere  protest.  But,  however  that  may  be,  the  residence 
of  the  defendant  seems  to  me  clearly  to  be  at  Sydney. 

Prohibition  to  issue, 
(a)  33  L.  J.  Q.  B.  324.  {b)  U  Q.  B.  710. 
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The  Queen  against  Sam  Poo  (a).  December  i. 

OPECIAL  case  stated  under  13  Vic,  No.  8.  Declaration 

*'  This  prisoner  was  found  guilty  at  the  Bathurst  states  his 

Circuit  Court,  October  1865,  of  the  wilful  murder  of  beliei"  that  he 

•  IS  dying,  and 

John  Ward,  at  Talbragan,  on  the  3rd  February,  1865.  causes  prayers 

"  Among  the  evidence  that  the  prisoner  was  the  person  [o^be^rj^J^^ 

who  indicted  the  wound,  of  which  the  deceased  un-  him,  and  who 

doubtedly  died,  and  the  principal  evidence  of  the  im-  dangerously 

mediate  facts  of  the  killing,  was  the  dying  declaration  of  jj'»  is  receiva- 

the  deceased,  duly  made  and  signed  by  him  under  the  declaration, 

following  circumstances.  4*Il?"5^  ^'° 

^    °       ,  at  the  time,  or 

"The  evidence  of  Mr.  Plunkett  was,  that  he  took  shortly  before, 
down  the  words  of  this  declaration  by  the  bedside  of  the  ^edi^cl"  Vrac* 
deceased,  and  at  his  dictation,  after  he  had  said  he  knew  titioner  to 
he  was  dying,  and  had  expressed  gieat  anxiety  as  to 
what  would  become  of  his  **poor  wife  and  children," 
and  after  having  requested  that  the  service  for  the  sick 
contained  in  the  book  of  Common  Prayer,  according  to 
the  service  of  the  Church  of  England,  might  be  read  to 
him ;  which  was  done  by  Mr.  Plunkett,  and  his  family 
joining  in  the  prayers,  including  a  prayer  for  a  person 
about  to  die.     Mr.  Plunkett  also  proved  that  deceased 
had  'desired'  a  doctor  to  be  sent  for  *on  the  previous 
day/  and  requested  that  his  wife  and  children  might  be 
sent  for. 

"The  declaration  was  in  the  following  terms:— *  I, 
John  Ward,  senior  constable  stationed  at  Coonabarabran, 
do  hereby  solemnly  declare  myself  dangerously  ill,  and  at 
the  point  of  death;  that  on  this  3rd  Februar}^  1865,  I 
met  two  men  on  the  Mudgee  side  of  Barney's  Reef,  who 
told  me  that  a  Chinaman  was  about  sticking  up  some 
people ;  when  I  got  on  the  Talbragan  side  of  Barney's 
Reef,  I  sighted  a  Chinaman,  and  when  he  saw  me  he  left 
the  road  and  went  into  the  bush ;  I  chased  and  overtook 
him,  and  told  him  that  I  was  a  policeman,  and  ordered 

(a)  Before  Stephen,  C.  J.,  Cheeke,  J.,  and  Fatteelt,  J. 
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The  Queen 

V. 

Sam  Poo. 


him  to  put  down  his  gun  ;  he  ran  at  me  and  said,  *  you 
policeman,  me  fire ;'  when  he  presented  his  gun  I  got 
off  my  horse  and  took  out  my  revolver;  he  followed  me 
round,  and  fired  at  and  wounded  me ;  I  fired  one  shot  at 
him  and  then  fell;  I  fired  two  more  when  I  was  on  the 
ground ;  he  then  ran  away,  reloading  his  gun ;  to  the 
best  of  my  belief,  the  Chinaman  was  a  short,  little, 
cranky  old  man ;  he  had  a  gun  and  a  pistol.' 

**  Mr.  Innes  (who  defended  the  prisoner  at  my  request) 
objected  that  this  was  not  sufficient  evidence  that  the 
deceased  was  without  hope  of  living,  and  actually  in 
extremis. 

"  I  received  the  declaration  subject  to  the  opinion  of 

the  fuU  Court. 

John  F.  Harqrave:' 

No  counsel  appeared  for  the  prisoner. 

Per  Curiam.  We  think  the  evidence  was  receivable 
as  a  dying  declaration,  and  that,  tlierefore,the  conviction 
must  be  sustained. 

Conviction  sustained. 


December  1. 

A  tent,  which 
is  the  ordinary 
sleeping  place 
of  the  prose- 
cutor and  his 
family,  nn^i  in 
which  (in  fact) 
he  and  they 
lived  for  many 
months,  np  to 
within  a  few 
days  of  the 
arson,  is  a 
dwelling-house 
for  the  pur- 
poses of  arson. 


The  Queen  cufainst  James  Storn  (a). 

SPECIAL  case  under  13  Vic,  No.  8. 

"  This  prisoner  was  found  guilty  at  the  Bathurst 
Circuit  Court,  October  1865,  of  feloniously,  unlawfully, 
and  maliciously  setting  fire  to  a  certain  dwelling-house 
of  Thomas  Kennedy,  situate  in  Lithgow  Valley. 

**  The  premises  burnt  consisted  of  a  calico  tent,  about 
twenty  feet  long  by  nine  feet  wide,  which  had  been 
usually  occupied  by  Mr.  Kennedy,  and  had  been  con- 
structed for  the  residence  of  himself  and  his  wife  and  two 
young  children,  one  four  years  old  and  the  other  an 
infant  in  arms,  when  they  were  with  Mr.  Kennedy  during 
his  surveys  for  the  railway  works.  The  tent  contained  at 
the  date  of  the  fire,  bedstead  and  bedding,  and  surveying 
(a)  BofoTQ  Stephen,  C.  J.,  C/uekc,  J.,  and  Faucett,  J. 
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instruments — the  latter  valued  at  two  hundred  pounds.         ^Q^^* 

Mr.  Kennedy  and  his  family  had  always  slept  there,     The  Queen 

dined  there,  and  occasionally  entertained  their  friends  james  Storn. 

there,  for  a  period  of  twelve  months,  except  two  or  three 

days,  up  to  within  three  or  four  weeks  of  the  fire.     At 

the  date  of  the  fire  no  one  was  sleeping  there,  but  a 

person  in  an  adjoining  tent  had  charge  of  the  tent  and 

its  contents.     Mr.  Kennedy  has  for  eight  or  nine  years 

had  a  residence  at  Parramatta,  where  Mrs.  Kennedy  has 

usually  resided,  when  not  with  her  husband  in  the  tent. 

"Mr.  Innes  objected  that  this  tent  was  not  a  'dwelling- 
house.' 

"But  on  the  authority  of  England's  case  (a),  and 
other  authorities,  I  ruled  that  it  was  a  dwelling-house, 
being  permanently  and  principally  used  for  the  purposes 
of  habitation. 

John  F.  Hargra  ve'' 

Butler y  for  the  Crown,  referred  to  Smith's  case  (6), 
where  a  permanent  building  of  mud  and  brick  on  the 
Down  at  Weyhill,  which  was  only  used  as  a  booth  for 
the  purposes  of  the  fair  for  a  few  days  in  the  year,  had 
wooden  doors  and  windows  bolted  inside,  and  which  the 
prosecutor  rented  for  the  week  of  the  fair,  and  where  he 
and  his  wife  slept  every  night  of  the  fair,  during  one 
night  of  which  the  offence  was  committed,  was  held 
to  be  a  sufficient  house  for  the  purpose  of  burglary. 

No  counsel  appeared  for  the  prisoner. 

Stephen,  C.  J.  The  point  is  not  whether  this  struc- 
ture can  be  considered  a  dwelling-house  for  the  purposes 
of  burglary — although,  I  believe,  there  is  a  decision  of 
this  Court  on  that  point  in  the  affirmative — but  whether 
it  is  a  dwelling-house  for  the  purposes  of  arson ;  and 
we  are  all  of  opinion  that  it  is,  and  that  the  conviction 
must  be  sustained. 

Conviction  sustained. 
(a)  Roscoc,  p.  269.  (6)  1  M.  &  Rob.,  256. 
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December  21.  GoRDON  and  another  against  Bowman  {a). 


Aninstrument  rilHE  first  count  of  the  declaration  stated  that   T. 

m  the  follow-       m 

ing  words :  E.  Ellis  on  the  8rd  September,  1863,  made  his 

W^V^  or  ^*^  cheque  or  order  in  writing  for  the  payment  of  money 

bearer,thesum  directed  to  T,  H.  Linden,  and  required  him  to  pav  to 

value  received.  ^^^^  defendant  or  bearer  £42  10s.,  and  the  defendant 

(Signed),  T.  E.   endorsed  the  cheque  to  the  plaintiff.      Averment  of 

Payable  at  the 

residence  of      presentment  and  dishonour  whereof  the  defendant  had 

Church-street    ^^^^^^  ^^^^  ^^^  ^^^  V^Y  ^^®  Same.     The  second  count 

Mudgee,"         was  on  an  overdue  promissory  note  for  £42  10s.,  made 

biflofex-^*     by   r.  E.   Ellis,  on   the  3rd   September,   1863,  and 

change.  endorsed  by  the  defendant  to  the  plaintiff.     Averment 

of  presentment  and  dishonour  whereof  the  defendant  had 

notice  and  did  not  pay  the  same.     The  third  count  was 

in  the  same  terms  as  the  second,  but  stating  that  the 

promissory  note  was  payable  at  the  residence  of  T.  H. 

Linden,  Church-street,  Mudgee. 

The  fourth  count  alleged  that  T.  E.  Ellis,  on  the 
3rd  September,  1863,  by  his  bill  of  exchange  now  over- 
due, directed  to  Mr.  Linden,  required  Linden  to  pay  to 
the  defendant  or  bearer  £42  10s.  at  sight,  and  the 
defendant  endorsed  the  said  bill  to  the  plaintiffs,  and 
the  plaintiffs  made  diligent  search  and  inquiry  for  the 
said  T.  H.  Linden  in  order  to  present  the  said  bill  to 
him  for  acceptance,  but  the  said  T,  H.  Linden  could 
not  be  found,  nor  could  his  place  of  abode  be  dis- 
covered, and  the  defendant  had  due  notice  of  the  pre- 
mises, but  did  not  pay  the  said  bill. 

Plea  to  the  first,  second,  third,  and  fourth  counts 
that  the  cheque  or  order  in  the  fii'st  count  mentioned, 
and  that  the  promissory  note  in  the  second  and  third 
counts  mentioned,  and  that  the  bill  of  exchange  in  the 
fourth  count  mentioned  were,  and  are,  one  and  the  same 

(a)  Before  Steplieri^  C.  J.,  Cheeked  J.,  and  Faucett,  J, 


CASES   AT  LAW. 


29 


mstrument,  whicli  said  instrument  was,  and  is,  in  the 
words  and  figures  foUowinpf,  that  is  to  say : 

September  3rd,  1863. 
£42  10s.  sterling. 

At  sight  pay  Mr.  William  Bowman  or  bearer  the  sum 
of  Forty-two  pounds  ten  shillings  sterling,  value  received. 

Thos.  Eyrb  Ellis. 
Payable  at  the  residence  of  Thomas  Henry  Linden,  Esq.,  Church- 
street,  Mudgee. 
and  on  the  back  of  the  said  instrument  are  endorsed 

the  words  following,  that  is  to  say — 

William  Bowman, 
his 
mark, 
A.  Gordon. 
Presented  at  Mr.  Linden^s  house,  Mudgee,  no  one  at  present  residing 
there,  28th  Januar}',  1864. 
S.  R.  Mills. 
Demurrer  and  joinder. 

Salamons  in  support  of  the  demurrer.  The  legal 
effect  of  the  document  set  out  in  the  plea  is  cor- 
rectly stated  in  those  portions  of  the  declaration  to 
which  it  is  pleaded.  The  question  is  whether  an  instru- 
ment in  this  form  be  a  cheque,  a  promissory  note,  or  a 
bill  of  exchange,  or  neither.  It  is  declared  in  the  first 
count  as  a  cheque,  in  the  second  and  third  as  a  pro- 
missory note,  and  in  the  fourth  as  a  bill  of  exchange. 
The  plea  simply  sets  out  the  instrument.  It  is  sub- 
mitted that  it  is  a  bill  of  exchange ;  and  also  a  pro- 
missory note.  Where  a  party  issues  an  instrument  in 
such  a  way  that  it  is  ambiguous  whether  it  be  a  bill  of 
exchange  or  a  promissory  note,  the  party  holding  it  is 
entitled  to  treat  it  as  either  the  one  or  the  other ;  Edis 
V.  Bury  (a).  For  if  there  is  any  ambiguity  or  uncer- 
tainty in  the  terms  of  the  instrument,  the  Court  wUl  so 
construe  it  as  to  give  effect  to  the  presumed  intention  of 
the  parties.  For  this  reason  an  instrument  in  the  common 
form  of  a  bill  of  exchange,  except  that  the  word  "  at  " 
was  substituted  in  very  small  letters  for  *'  to  "  in  the 
address  of  a  bill  before  the  name  of  the  drawee,  was 
held  to  be  a  bill  of  exchange ;  Shuttleivorth  v.  Stephens 
(6) ;  and  the  same  decision  was  amved  at  where  words 


1865. 

Gordon 
and  another 

V. 

Bowman. 


(a)  6  B.  Jfc  C.  433. 


(6)  1  Camp.  407. 
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Gordon 
and  another 

V. 

Bowman. 


had  been  introduced  into  a  bill  for  the  purpose  of 
deception,  which  might  in  strictness  make  it  a  pro- 
missory note;  AUen  v.  Mawsan  (a).  If  a  person 
draw  a  bill  of  exchange  on  himself,  it  may  be 
declared  on  as  a  promissory  note ;  Miller  v.  Thomp- 
son (b).  In  such  case  there  is  an  absence  of  the  cir- 
cumstance of  there  being  two  distinct  parties  as  drawer 
and  drawee,  which  is  essential  to  the  constitution  of  a 
•bill  of  exchange.  Gray  v.  Milner  (c)  is  a  distinct 
authority  that  a  bill  addressed,  not  to  a  particular 
person,  but  merely  to  a  particular  house,  is  sufficiently 
certain,  at  least  as  against  the  acceptor.  This  decision 
is  applicable  to  the  present  case.  For  the  same  reason, 
in  order  to  effectuate  the  intention  of  the  parties,  it 
was  held  in  Fielder  v.  Marshall  (d)  that  the  instrument 
could  be  declared  on  as  a  promissory  note.  In  that 
case  an  instrument  purporting  on  the  face  of  it  to  be  a 
bill  of  exchange  drawn  by  A.,  payable  to  the  plaintiff 
or  order,  was  accepted  by  B,,  and  handed  to  the  plaintiff 
in  satisfaction  of  rent  due  to  her  from  A.  In  the 
place  where  the  direction  to  the  drawee  is  usually  found, 
the  name  and  address  of  the  payee  were  inserted.  The 
whole  instrument,  except  the  drawers  name,  was  mB.*s 
handwriting ;  and  it  was  held  that  the  payee  could 
recover  upon  it  as  a  promissory  note.  He  referred  to 
AiTnfield  v.  Allport  (e). 

Darley  in  support  of  the  plea.  This  instrument  is 
not  a  cheque  or  promissory  note  clearly,  and  it  is  sub- 
mitted that  it  is  not  a  bill  of  exchange  ;  for  it  appears 
by  the  declaration  that  the  supposed  drawee  did  not  live 
in,  or  could  not  be  found  in,  Mudgee,  and  therefore  the 
place  may  be  taken  to  be  fictitious.  [Stephen,  C.  J. 
But  why  ?  and  even  if  so,  is  it  not  equally  a  bill  of 
exchange?]  It  is  submitted  that  it  is  not  a  bill  of 
exchange,  as  the  name  and  description  of  the  drawee 
-do  not  sufficiently  appear  on  the  face  of  the  instrument. 
The  law  on  this  point  is  laid  down  by  Story  (/)  as 

(a)  4  Camp.  115.  (6)  3  M.  k  G.  576  ;  30  L.  J.  C.  P.  158. 

(c)  8  Taunt.  739 ;  27  L.  J.  Ex.  42.       {d)  30  L.  J.  C.  P.  158. 
{e)  27  L.  J.  Ex.  42.  (/)  On  BiUs,  s.  58. 
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follows — **  It  has  been  sometimes  thought  that  accord-         ^^^'^- 

ing  to  our  law,  the  want  of  an  address  to  any  particular       Gordon 

./.    1      1  -n  1       ■•  '  1  1  and  another 

person,  as  drawee,  may,  if  the  bill  be  drawn  payable  at  v. 

a  particular  house  or  place,  be  well  deemed  a  good  bill  I^owman. 
of  exchange  in  favor  of  an  indorsee ;  and,  if  accepted 
by  another  person,  at  the  place  or  house  designated,  it 
will  bind  him  as  acceptor ;  but  the  more  recent  cases 
throw  much  doubt  over  this  doctrine,  and  strongly 
incline  to  the  opinion  that  an  address  to  some  particular 
person  is  essential  to  a  true  and  proper  bill  of  exchange/* 
The  authority  in  support  of  this  proposition  is  Peto  v. 
Reynolds  (a),  where  the  Court  seemed  inclined  to  doubt 
Gray  v.  Milner ;  and  jR.  v.  HawkesQ)),  where,  not- 
withstanding the  absence  of  any  payee  on  the  face  of 
the  bill,  the  prisoner  was  found  guilty  of  uttering  •  a 
forged  acceptance,  was  altogether  disapproved.  Parke, 
B.,  says — "  I  must  own  that  but  for  that  easel  should 
have  had  no  doubt,  that  the  law  merchant  required 
that  every  bill  of  exchange  should  have  a  drawer  and 
a  drawee."  And  Alderson,  B.,  says — "  With  respect  to 
the  question  whether  this  instrument  is  or  is  not  a  bill 
of  exchange,  the  case  of  Regina  v.  Hawkes  is  un- 
doubtedly in  point.  I  must  own,  however,  that  I  now 
think  that  I  was  wrong  on  that  occasion.*'  He  referred 
to  R,  v.  Hunter  (c). 

Stephen,  C.  J.  I  am  of  opinion  that  the  instrument 
is  a  bill  of  exchange,  and  not  a  cheque  or  a  promissory 
note.  It  is  signed  by  the  person  making  or  drawing 
it,  and  it  is  in  the  imperative  form.  It  says,  "  At 
sight  pay  &c.,"  and  implies  a  direction  or  command  to 
the  person  to  whom  it  is  presented  to  pay  it  at  sight. 
It  will  be  conceded  that  it  is  a  bill  of  exchange  if  pro- 
perly directed.  If  a  bill  were  directed  to  London  it 
would  be  absurd  ;  but  if  to  a  specified  house  in 
Cheapside,  would  it  not  be  directed  to  the  person  who 
lives  in  that  house  ?  Here  it  is  directed  to  the  person 
who  is  at  the  residence  of  Thomas  Henry  Linden — that 

(a)  9  Exch.  410.  (6)  2  Mood.  60. 

(c)  Russ.  &  R.  511. 
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18^5-    _  is,  to  Thomas  Henry  Linden,  because  he  is  the  master 
Gordon       of  that  house ;  so  that,  in  my  opinion,  the  instrument 
y.  is  a  bill  drawn  on  Thomas  Henry  Linden,  and  is  pay- 

BowMAN.  q\^Iq  lyy  jjj,^  j^|.  jjjg  residence ;  and  if  Thomas  Henry 
Linden  be  not  found,  the  bill  can  be  protested.  The 
first  three  counts  of  the  declaration,  therefore,  are  bad ; 
and  the  fourth  is  good.  The  plea,  therefore,  which  is 
pleaded  to  the  declaration  is,  as  to  three  counts,  good, 
and  as  to  one  count  bad.  Why  ought  the  Court,  under 
such  circumstances,  to  give  judgment  against  the  plea  ? 
I  am  of  opinion  that  the  demurrer  can  be  taken  distri- 
butively,  and  that  we  can  give  judgment  on  the  whole 
record  in  accordance  with  the  principle  recognized  in 
Blagrave  v.  Bristol  Water- woi'ks  Co.  (a),  and  in 
Cvmmings  v.  Clifford  (6).  Wherefore  the  demurrer 
is  overruled  as  to  the  three  first  counts,  Le,,  the  plea 
with  respect  to  those  counts  ;  but  is  sustained  as  to  the 
fourth. 

Cheeke,  J.,  concurred. 

Faucett,  J.  I  am  of  the  same  opinion.  The  plea 
is,  I  think,  distributive  ;  in  other  words,  it  is  good  as  to 
the  first  three  counts,  and  bad  as  to  the  fourth. 

Judgment  accordingly. 


(a)  1  H.  &  N.  869 ;  26  L.  J.  Ex.  57. 
(6)  3  Sup.  Ct.  R.,  C.  L.  186. 
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1866. 


The  Queen  against  Dawson.  September  23. 

C FECIAL  case  reserved  for  the  consideration  of  the     The  prisoner 
^^     Judges,  under  13  Vic,  No.  8.  wldi^'falsff^ 

* '  At  the  Court  of  General  Sessions,  holden  at  Mudgee,  pretending 
in  the  colony  of  New  South  Wales,  on  the  twenty-  drawn  V^^m 
eighth  day  of  June,  one  thousand  eight  hundred  and  ^^^w'h 

sixty-five.  had  sent  £600 

'*The  prisoner  was  tried  before  me  on  a  charge  of  ori^ntolBank 

obtaining  money  from  one  George  M^Guiggan^  an  inn-  to  meet  it.  At 
1  J       #•  1  J.  /  \  the  trial,  the 

keeper,  under  false  pretences  (a).  evidence  was 

"The  evidence  adduced  at  the  trial  proved  that  the  only  tlmtof 
-  the  accountant 

wifeoftheprosecutor,by  herhusband'sdirection,changed  of  the  bank, 

a  £10  cheque  of  the  prisoner's  at  his  request,  giving  him  knowledce^of 

ii6  8s.  in  mone3%  the  remainder  being  due  for  board,  &c. ;  the  facts  ex- 

that  the  prisoner  said,  on  handing  the  cheque  to  APGuig-  from"the%^ank 

gan,  that  *  he  had  sent  money  to  the  amount  of  about  hopks,  it  not 

A'oOO  down  to  the  Oriental  Bank  in  Sydney,  for  cattle,  ness  to  receive 

which  he  had  then  recently  sold  : '  that  the  prosecutor  ^^^^^'   The 

'■  ,        ^  ,      cheque  was  not 

bad  sent  the  cheque  to  Sydney  for  collection,  and  that  it  shown  to  have 

was  returned  dishonored.  ^nU^jidd, 

"  The  corresponding  officer  of  the  said  bank  deposed  that  the  evi- 

that  the  prisoner  had  opened  an  account  in  the  said  bank  fective,  and 

on  the  9th  of  January,  1865.    He  had  on  that  day  paid  t^«  conviction 

'  ,  ,  .     ,     ,  /.  ^^'^  quashed. 

m  a  sum  of  twenty  pounds,  and  on  the  twentieth  day  of 

the  same  month,  a  further  sum  of  thirty-six  pounds  and 

ninepence ;  that  he  had  only  ninepence  to  his  credit  in 

(a)  The  information  charf^ed  that  the  prisoner  **  on  the  first  day  of 
May,  1865,  unlawfully,  knowingly,  and  designedly,  did  falsely  pretend 
to  one  Ja?ie  M*Ouiggan^  that  a  certain  warrant  and  order  for  the  pay- 
ment of  money,  then  presented  and  delivered  by  him  the  prisoner  to  the 
said  Jane  M  ^Ouiggan,  was  a  good  and  valid  oi*der  for  the  payment  und 
of  the  value  of  ten  pounds ;  and  further,  that  he,  the  prisoner,  had 
before  then  forwaixled  to  the  Oriental  Bank,  Sydney,  a  cheque  to  be 
placed  to  his  credit  for  the  proceeds  of  cattle  which  he  had  sold  ;  by 
means  of  which  false  pretences  he,  the  prisoner,  did  then  and  there  ob- 
tain from  the  said  Jatic  M*Ov,iggan^  a  certain  of  money,  to  wit,  to  the 
amount  of  £6  and  12s.,  the  property  of  one  George M*Guiggan,  with  in- 
tent to  cheat  and  defraud.  The  information  then  alleged  that  both 
pretences  were  false,  and  that  the  prisoner  well  know  the  same.  The 
evidence  was  that  the  pretences  were  made  some  time  in  the  mouth 
uf  .April,  1865,  the  correct  date  not  fixed. 

c — 5 


84  SUPREME  COURT  REPORTS. 

1865.         the  said  bank  for  three  months  prior  to  the  second  of 
The  Queen     ^^7  ^^^t,  when  that  amount  was  sent  by  the  witness  to 
^'  close  his  account ;  that  the  prisoner  never  forwarded  or 

sent  a  sum  of  five  hundred  pounds  or  thereabouts  to  the 
said  bank,  or  any  other  sum  than  the  two  above  men- 
tioned. 

*'  On  cross-examination,  the  witness  deposed  that  he 
had  nothing  to  do  with  receiving  or  paying  money  into 
or  out  of  the  said  bank  ;  that  his  knowledge  was  gained 
from  what  he  had  seen  in  the  bank  books,  and  that  the 
ledger  alone  contained  the  whole  account.  This  witness 
further  deposed,  that  no  man  bearing  the  prisoner's  name 
has  or  had  any  money  in  the  said  bank. 

"  On  cross-examination  also,  the  officer  of  the  bank 
produced  a  letter  from  the  prisoner  to  the  bank,  dated  the 
27th  April,  1865,  inquiring  why  his  cheques  upon  the 
bank  had  been  dishonored ;  and  Mi\  Lee,  counsel  for 
the  prisoner,  produced  the  answer  of  the  said  bank,  writ- 
ten by  the  said  officer,  to  the  effect  that  the  prisoner  had 
only  a  balance  of  ninepence  to  his  credit,  and  enclosing 
that  amount  in  postage  stamps. 

"  I  directed  the  jury,  if  they  were  satisfied  that  the 
prisoner  had  made  the  representation  as  deposed  to  by 
the  prosecutor,  that  the  prosecutor  had  given  cash  for  the 
cheque  on  the  faith  of  that  representation,  and  that  such 
representation  was  false,  they  should  find  the  prisoner 
guilty ;  but  that  if  they  were  not  satisfied  by  the  evidence 
on  all  those  points,  they  should  acquit  him. 

"  The  jury  found  the  prisoner  guilt3\ 

"  Mr.  Lee  objected. — 1st.  That  the  evidence  of  the 
said  officer  of  the  bank  as  to  the  state  of  the  prisoner's 
account  with  the  said  bank  was  insufficient.  2nd.  That 
I  ought  to  have  directed  the  jury  that  there  was  no  proof 
of  the  presentation  and  dishonor  of  the  cheque;  and  that 
such  proof  was  necessary  to  warrant  a  verdict  of  guilty. 

"  On  the  application  of  prisoner's  counsel,  I  reserved 

these  questions  for  the  consideration  of  the  Judges  of  the 

Supreme  Court. 

*'  IIenby  Caby,  Chairman  Q.  S., 

"  August  8rd,  1865." 
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IsadcsioT  the  prisoner.  The  evidence  as  to  the  prison-  i865. 
er's  account  at  the  hank  was  not  sufficient.  The  Crown  The  Quben 
also  should  have  shown  that  the  cheque  had  been  pre-  ^  ^- 
sented  and  dishonored.  In  R,  v.  Flint  (a),  the  prisoner 
was  charged  with  delivering  certain  promissory  notes  as 
for  good  and  available  promissory  notes  which  he  knew 
to  be  not  good  nor  of  any  value,  the  notes  purported  to 
be  the  notes  of  a  country  bank.  A  witness  stated  that 
he  recollected  the  bank  stopping  payment  seven  years 
before,  but  he  added  that  he  knew  nothing  but  what  he 
saw  in  the  paper,  and  heard  from  people  who  had  bills 
there.  The  notes  appeared  on  the  face  of  them  to  have 
been  exhibited  under  a  commissiqn  of  bankruptcy  against 
the  bank  in  question.  The  evidence  was  considered 
defective,  in  not  sufficiently  showing  that  the  notes  were 
bad. 

Butler  for  the  Crown.  It  is  submitted  that  the 
objection  that  the  evidence  of  the  bank  clerk  was  defective, 
ought  to  have  been  specifically  taken  at  the  trial,  and  not 
having  been  taken,  is  not  now  available ;  Williams  v. 
Wilcox  {b)y  Doe  v.  Benjamin  (c).  At  all  events,  there 
was  sufficient  evidence  for  the  jury  to  act  upon.  R.  v. 
Cook  (d),  R.  V.  Burdett  (e),  were  referred  to. 

Stephen,  C.  J.  Without  deciding  that  in  every  case 
a  cheque  must  be  presented  for  paj-ment,  or  that  every 
teller  or  receiving  clerk  in  a  bank  must  be  called  to  prove 
the  absence  or  deficiency  of  funds  to  a  customer's  credit, 
I  am  of  opinion  that  the  evidence  in  this  case  was  insuffi- 
cient to  prove  the  false  pretence  alleged.  For  there  was 
(as  I  collect)  no  presentment  of  the  cheque,  or  at  all 
events,  none  was  proved ;  and  there  was  no  evidence  to 
disprove  the  plaintiff's  statement  that  money  was  sent 
down  by  him  (not  necessarily  by  post)  to  meet  his 
cheques.  If  it  had  been  clearly  shown  that  there  were 
no  funds,  and  no  reasonable  expectation  of  them,  pre- 
sentation might  be  dispensed  with.     But  here  the  case 

(a)  Ross.  &  R.,  p.  461.  (h)  8  A.  &  E.  337. 

(c)  9  A.  &  E.  650.  (rf)  1  F.  k  F.  66. 

(e)  4  B.  &  A.  05. 
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1865. 


The  Queen 

V. 

Dawson. 


failed  on  that  first  point.  The  mere  fact  proved  in  this 
case  that  the  books  of  the  bank  showed  no  funds,  is  not 
enough.  The  officer  called,  admits  that  it  was  not  his 
duty  to  pay  away  or  receive  money,  and  that  all  his 
knowledge  on  the  subject  was  obtained  from  the  books  of 
the  bank.  What  is  that  but  to  allow  the  books  of  the 
bank,  or  rather  secondary'  evidence  of  those  books,  to  be 
given  in  evidence.  The  word  "  valid,"  used  in  describing 
the  instrument  in  the  information,  seems  to  me  to  be 
incorrect.     In  Flint's  case,  the  word  used  is  available. 

Hargrave,  J.  The  learned  Chairman  has  used  such 
ambiguous  expressions,  and  there  are  such  large  omis- 
sions of  the  necessary  evidence,  as  it  appears  by  the 
case,  that  I  think  both  objections  must  prevail. 


Cheeke,  J.,  concurred. 


Prisoner  discharged. 


March  23, 
1866. 


The  Queen  against  James  Armstrong. 


Infonuation  QPECIAL  case  under  18  Vic,  No.  8. 

"  In  this  case,  the  prisoner  was  tried  before  me  for 
perjury,  alleged  to  have  been  committed  before  the  Petty 
Sessions  assembled,  at  Liverpool,  on  the  8th  of  Decem- 
ber last. 

"  A  copy  of  the  information  accompanies  this  case  (a). 
"  It  appeared  by  the  evidence  of  the  Clerk  of  Petty 
Sessions,  and  by  the  Court  book  produced  at  the  trial, 
that  the  proceedings  before  the  magistrates,  and  on 
which  prisoner  gave  evidence,  were  against  the  son  of  the 
prisoner,  for  trespass  upon  enclosed  lands,  contrary  to  the 
property.   He  Colonial  Act,  18  Vic,  No.  27,  and  that  the  prisoner 
MTwttness^    swore  before  the  magistrates  that  he  claimed  some  right 

who  swore 

that  he  had  a  claim  to  the  land,  when  in  fact  he  had  no  such  claim.  On  this  the 
justices  dismissed,  or  the  ])ro8ecutor  withdrew  the  case.  Heldy  {Hargrave^  J.,  rfis- 
seTUicnle),  that  A.  could  not  be  convicted  of  perjury  in  that  he  had  so  sworn. 

(a)  The  perjury  assigned  was  in  that  the  defendant  had  sworn  that 
he  had  a  claim  on  the  land. 


before  two 
justices,  un- 
der the  In- 
closed Liands 
Trespass  Act 
of  1854, the 
18  Vic,  No. 
27,  against 
A.'s  son,  who 
set  up  as  his 
excuse  for  tlie 
alleged  tres- 
pass, that  he 
did  it  by  the 
authority  of 
A.,  who 
claimed  the 
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or  title  to  the  paddock  said  to  be  trespassed  upon,  under         1866. 
some  written  agreement,  for  a  term  of  about  one  year    The  Queen 
and  a-half,  from  8th  December,  1864,  to  1st  May,  1865,  v. 

from  the  prosecutor  Lester,  but  different  from  the  agree- 
ment then  and  now  produced  by  Lester  as  the  genuine 
agreement ;  and  that  upon  such  claim  of  right  or  title 
the  case  appears  to  have  been  withdrawn.  The  magis- 
trates dismissed  the  case,  being  of  opinion  that  such  claim 
of  right  or  title  was  within  the  first  section  of  the  Act 
18  Vic,  No.  27. 

**  Mr.  Stephen  defended  the  prisoner,  and  at  the  close  of 
the  case  for  the  Crown,  objected  to  the  case  going  to  tlie 
jury,  on  the  ground  that  the  oath  in  question  had  not 
been  taken  before  a  Court  of  competent  jurisdiction,  and 
that,  therefore,  no  indictment  would  lie  for  perjury.  He 
quoted  the  last  edition  Greeves  liussell  and  Arch- 
bold. 

"  I  decided  against  the  objection,  but  reserved  the 
point  at  Mr.  Stephen's  request  for  the  consideration  of 
the  full  Court.  The  jury  found  the  prisoner  guilty,  with 
a  recommendation  to  mercy. 

''John  F.  Hargabve,'' 

Stephen  for  the  prisoner.  The  oath  must  be  taken 
before  a  person  who  has  jurisdiction  of  the  matter; 
Arch.  Cr.  PL  (a).  The  law  is  thus  laid  down  in  a  work 
of  great  authority  (6) : — "  the  oath  must  be  taken  before  a 
competent  jurisdiction  ;  that  is,  before  some  person  or 
persons  lawfully  authorised  to  administer  it.  And  it 
seems  clear,  that  no  oaths  whatsoever  taken  before  per- 
sons acting  merely  in  a  private  capacity,  or  before  those 
who  take  upon  them  to  administer  oaths  of  a  public 
nature  without  legal  authority  for  their  so  doing,  or 
before  those  who  are  legally  authorised  to  administer 
some  kind  of  oaths,  but  not  those  which  happen  to  be 
taken  before  them,  or  even  before  those  who  take  upon 
them  to  administer  justice  by  virtue  of  an  authority 
seemingly  colourable,  but  in  truth  unwarrantable  and 
merely  void,  can  ever  amount  to  perjuries  in  the  eye  of 

(a)  p.  678.  (ft)  3  Russ.  C.  &  M.  6. 
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1866.         the  law,  because  they  are  of  no  manner  of  force,  but  are 

The  Queen     altogether  idle."   It  is  contended,  that  on  the  facts  then 

^-  appearing  to  the  justices,  and  then  conceded  or  acted  on, 

Armstrong.      ,..,...'.  ,  ^^         , 

the  justices  had  no  jurisdiction  over  the  case.   If  so,  they 

never  had  jurisdiction.  At  the  moment  of  the  prisoner's 
swearing,  it  is  submitted,  there  was  none,  and  conse- 
quently  there  was  no  perjury.  The  perjury  was  assigned 
on  matter  that  took  place  after  the  claim  of  title  was 
made ;  whereas  by  such  claim  being  made,  the  juris- 
diction of  the  justices  was  ousted  ab  initio.  It  is 
admitted  that  if  a  claim  is  made  which  is  false,  fraudu- 
lent, and  for  the  purpose  merely  of  ousting  the  juris- 
diction, the  justices  would  be  entitled  to  go  on  and 
determine  that  the  claim  was  so,  and  this  Court  would 
not  review  their  decision.  But  here  the  justicesadmitted 
that  the  claim  was  sufficient,  and  did  not  go  on.  In 
Marsh  v.  Deives  (a),  ParkCy  B.,  says,  "If  the  question 
had  been  respecting  damage  charged  to  have  been  done 
to  this  dwelling-house,  or  the  value  of  goods  taken  in  it, 
and  the  defendant  had  set  up  a  false  title  to  the  house  or 
goods,  in  order  to  prevent  the  (County  Court)  Judge 
exercising  his  rightful  jurisdiction,  there  would  then  have 
been  a  mala  fide  claim  of  title,  and  the  County  Court 
would  have  had  jurisdiction  over  the  cause."  But  the 
question  raised  here,  and  the  question  which  the  parties 
came  to  try  was,  had  the  defendant  a  right  to  this 
dwelling-house  as  against  the  plaintiif  ?  That  is  a  claim 
of  title  to  land,  and  whether  made  bona  fide  or  mala  fide, 
is  immaterial  for  the  present  purpose. 

Windeyer  for  the  Crown.  It  is  submitted  that  the 
Court  here  had  jurisdiction.  It  is  clear  that  the  justices 
had  jurisdiction  over  the  subject  matter,  and  to  entertain, 
if  not  decide  the  case.  They  must  decide  whether  or  not 
there  was  a  claim  of  title,  and  the  evidence  in  support  of 
that  title  was  material. 

Stephen,  C.  J.   In  this  case  an  information  was  laid 
before  two  j  ustices,  under  the  "  Inclosed  Lands  Trespass 
Act  of  1854,'*  against  the  prisoner's  son,  who  set  up  as 
(rt)  17  Jur.,  558. 


CASES  AT  LAW.  89 

his  excuse  for  the  alleged  trespass,  that  he  did  it  by  the         1866. 

authority  of  his  father  (the  prisoner),  who  claimed  the     The  Queen 

property.  He  then  called  the  prisoner  as  a  witness.  The  v- 

prisoner  swore  that  he  had  a  claim  to  the  land.    On  this 

the  justices  dismissed,  or  the  prosecutor  withdrew,  the 

ease.    The  perjury  assigned  was,  that  the  defendant  had 

so  sworn ;  it  being  alleged  and  now  found  by  the  jury 

that  the  defendant  had  no  such  claim.    I  am  of  opinion 

that  the  justices  ceased  to  have  any  jurisdiction  eo  instanti 

that  the  claim  or  defence  involving  the  question  of  title 

was  made  by  the  son,  unless  indeed  it  appeared  that  he 

knew  his  father  to  have  no  title ;  and  so  that  he  himself 

set  up  the  excuse  in  fraud  of  the  jurisdiction,  and  merely 

to  oust  it*     This  fact  not  having  been  found,  and  not 

appearing,  the  justices  had  no  authority  to  inquire  into 

the  excuse  or  the  title,  or  proceed  in  the  case  farther. 

Consequently  there  was  no  perjury,  for  the  oath  was 

taken  before  a  tribunal  having  then  no  jurisdiction. 

It  seems  to  me  that  it  would  make  all  the  difference  in 
the  case  if  the  defence  had  been  set  up  by  James  Arm- 
strong, the  father,  who,  knowing  that  he  had  no  title, 
relied  on  this  plea  merely  to  oust  the  jurisdiction ;  in 
such  a  case,  I  am  inclined  to  think  that  the  conviction 
would  have  been  right.  The  remarks  made  in  Marsh  v. 
Dewes  are  startling,  but  still  I  think  that  a  man  might 
be  indicted  for  perjury  if  he  made  a  false  claim  of  title 
merely  to  oust  the  jurisdiction  of  the  justices. 

But  this  is  a  very  different  case.  Here  Williavi  Arm- 
strong,  the  son,  set  up  the  claim.  How  can  we  tell  that 
he  knew  that  his  father  would  give  false  testimony? 
When  the  father  took  the  bible  into  his  hand,  the  justices 
were  ousted  of  their  jurisdiction.  If  the  jury  had  been 
asked  whether  the  son  made  this  claim  for  the  mere  pur- 
pose of  ousting  the  jurisdiction  of  the  justices  by  false 
swearing,  the  case  might  have  been  otherwise.  But  with 
the  present  materials,  we  cannot  say  that  it  was  not  a 
bonajide  defence  on  the  part  of  WUliam  Armstrong,  and 
therefore  when  he  called  as  a  witness  James  Armstro)ig, 
who  gave  the  false  evidence,  then  the  jurisdiction  of  the 
justices  was  gone.  Their  jurisdiction  was  ended  before 
the  defendant  gave  his  evidence. 
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The  Queen 

V. 

Armstroxg. 


Hargrave,  J.  It  seems  to  me  that  the  son  onl}'  set 
up  this  claim  as  an  excuse.  It  was  the  father  that 
claimed  title,  and  the  oath  was  taken  by  him  alone ;  and 
he  was,  in  my  opinion,  guilty  of  perjury.  It  seems  to 
me  that  the  jurisdiction  was  not  ousted,  until  after  the 
crime  of  perjury  had  been  committed.  It  is  an  absurd 
state  of  the  law,  if,  when  a  man  gives  false  testimony  in 
support  of  a  claim  of  title  which  he  himself  has  set  up  in 
his  own  name,  it  is  perjury ;  but  it  is  not  perjury,  if  he 
gives  false  testimony  in  support  of  a  claim  of  title  by 
another. 


Cheeke,  J.     I  think  that  when  the  claim  was  made 
by  the  son,  the  jurisdiction  of  the  justices  was  gone  (a). 

Conviction  quashed  (6). 


March  23, 
1866. 


RusDEN  against  Bagnall  (c). 


Trespass  for      ^I^RESPASS  for  breaking  and  entering  a  portion  of 
entering^a^cer-  certain  cattle  and  sheep  stations  of  the  plaintiffs, 

tain  station'  of  called  Birrery. 
epaini  ,         pjeas — 1.  That  the  land  whereon,  &c.,  was  at  the 


called  A. 
Plea  on  equi- 
table grounds, 
after  alleging 
that  before, 
&c.,  there  had 


several  times  when,  &c..  Crown  Land,  and  before  the 
committal  of  the  alleged  trespasses,  or  any  part  thereof, 
a  promise,  engagement,  and  contract  was  made  and 
been  a  dispute  entered  into  by  and  on  behalf  of  the  Crown,  through  its 
ilaintiff  and  agent  lawfully  authorised,  to  and  with  the  defendant,  that 
in  consideration  of  certain  rent  to  be  paid  b}'  the 
defendant,  a  lease  of  the  said  land  should  be  granted  to 
the  defendant,  under  the  orders  in  Coimcil  and  regula- 
tions from  time  to  time  issued  under  the  Imperial  Act, 
9  &  10  Vic,  c.  104,  for  a  term  of  years,  which  term  was 


defendant  as 
to  the  bounda- 
ries of  their 
respective 
runs  A.  and 
B.,  set  forth 
an  arbitration 
and  award  in 
purauance  of 

the  provisions  of  the  Crown  Lauds  Occupation  Act  of  1861.  It  then  averred  that  by 
the  awai-d,  it  was  directed  that  a  certain  lino  should  be  struck  and  measured,  and  that 
the  defendant  was  entitled  to  a  lease  of  the  country  to  the  east,  and  the  plaintiff  to  a 
lease  of  the  country  to  the  west  of  the  said  line.  Averment,  that  the  land  trespassed 
upon  lay  to  the  east  of  the  said  line.    Held,  on  demurrer,  bad. 

(a)  See  Chayior\.  Pease,  32  L.  J.  M.  C,  121 ;  audi?,  v.  Huntstcorth, 
33  L.  J.  M.  C.  131. 

(b)  See  16  Vic,  No.  1,  s.  13. 

(c)  Before  Steplien,  C.  J.,  Hargrave,  J.,  and  Chcckc^  J. 
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at  the  said  several  times  when  the  said  trespasses  were         1866. 

alleged  to  have  been  committed,  unexpired.   Averment       Kusdbn 

of  entry  by  the  defendant,  under  and  by  virtue  of  the      „    ^• 

.  ^  :       „  Baonall. 

said  promise,  &c. 

Demurrer  and  joinder. 

2.  This  plea  relied  on  a  similar  promise  of  a  lease  to 
be  granted  under  the  Crown  Lands  Occupation  Act 
of  1861. 

Demurrer  and  joinder. 

3.  By  way  of  equitable  defence,  that  before  the  com- 
mittal of  the  said  alleged  trespasses,  or  any  part  thereof, 
a  dispute  arose  between  the  plaintifif  and  the  defendant, 
as  to  the  boundaries  of  their  respective  runs  Birrery  and 
Coolah,  and  in  pursuance  of  the  provisions  of  the  Crown 
Lands  Occupation  Act  of  1861,  the  plaintiff,  under  his 
hand  in  writing,  appointed  one  arbitrator,  namely,  JJ.  G. 
Baker,  and  the  defendant,  under  his  hand  in  writing, 
appointed  another  arbitrator,  namely,  0.  B.  Ebsworth, 
to  enquire  into  and  determine,  in  accordance  with  the 
provisions  of  the  said  Act,  as  to  the  boundaries  of  the 
said  runs  and  the  right  to  a  lease  of  the  lands  so  in  dis- 
pute as  aforesaid ;  and  the  said  H.  (?.  Baker  and  0.  B. 
Ebsworthy  before  they  entered  upon  the  reference,  by 
writing  under  their  hands  appointed  T.  Cadell  as 
umpire  ;  and  the  said  H.  G.  Baker  and  0.  B,  Ebsworth, 
as  such  arbiti'ators,  and  the  said  J\  Cadell,  as  such 
umpire,  before  they  entered  upon  the  consideration  of  the 
matters  referred  to  them,  severally  made  and  subscribed 
before  a  justice  of  the  peace  the  declai*ation  required  by 
the  said  Act ;  and  afterwards  the  said  arbitrators  and 
umpire  enquired  into  the  matters  so  referred  to  them,  and 
took  evidence  thereon.  And  the  said  H.  G.  Baker  and 
0.  B.  Ebsworth  not  having  agreed  upon  the  matters  so 
referred  to  them,  the  said  T.  Cadell  thereupon  in  due 
time,  took  upon  himself  the  burden  of  the  said  arbitra- 
tion and  umpirage  ;  and  having  considered  the  matters 
soreferi'edtohim,  and  the  evidence  taken  thereon,  in  due 
time  made  his  award  in  writing,  and  transmitted  the 
same  to  the  Chief  Commissioner  of  Crown  Lands;  and 
by  his  said  award,  T,  Cadell,  amongst  other  things. 
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1866.         awarded  and  directed  that  a  due  east  and  west  line  should 
RusDEN       ^^  struck,  commencing  at  a  point  where  a  north  and 
▼.  south  line   would  intersect  the   Kiln   Creek,  half  a 

mile  above  or  to  the  east  of  Birrery  hut,  the  said  east 
and  west  line  to  be  run  thence  to  the  mountain  range  or 
boundary  then  claimed  by  the  plaintiff;  and  that  the 
said  east  and  west  line  so  to  be  struck  as  aforesaid,  should 
be  duly  measured,  and  a  point  taken  in  the  centre  of  the 
said  east  and  west  line  midway  from  point  to  point,  then 
a  north  and  south  line  should  be  struck  and  marked  to 
intersect  the  said  east  and  west  line  at  the  said  spot,  to 
be  marked  in  the  centre  of  the  said  east  and  west  line ; 
and  by  his  said  award,  the  said  T.  Cadell  further 
awarded  that  the  defendant  was  entitled  to  a  lease  of  the 
country  lying  to  the  east  of  the  said  north  and  south  line 
so  to  be  struck,  and  intersecting  the  said  east  and  west 
line  as  aforesaid ;  and  that  the  plaintiff  was  entitled  to  a 
lease  of  the  country  lying  to  the  west  of  the  said  north 
and  south  line.  Averment,  that  the  land  whereon  the 
said  trespasses  were  alleged  to  have  been  committed,  lies 
to  the  east  of  the  said  north  and  south  line  so  to  be  struck, 
and  intersecting  in  the  middle  the  east  and  west  line  as 
aforesaid. 

Demurrer  and  joinder  (a). 

Daiiey  in  support  of  the  demurrer.  The  first  and 
second  pleas  are  clearly  bad.  The  point  has  been  dis- 
tinctly decided  in  Richards  v.  Whitfonl  (&) .  They  do 
not  allege  that  rent  has  been  paid  as  is  required  by  the 
55th  regulation.  The  third  plea  is  also  bad.  This  being 
an  action  of  trespass,  the  plea  admits  the  plaintiff's  posses- 
sion, but  justifies  the  trespass  on  the  ground  that  before 
the  trespass,  an  award  had  been  made  which  would 
entitle  the  defendant  to  a  lease  of  the  land.  It  is  clear 
that  until  the  lease  was  executed  in  pursuance  of  the 

(a)  Til  ere  was  a  replication  on  equitable  gronuds  to  the  third  plea, 
alleging  that  the  line  mentioned  in  the  award  had  not  been  run  ;  and 
that  the  awaitl  did  not  direct  any  person,  nor  was  it  any  person's  duty 
to  inin  the  line,  and  that  the  award  had  not  been  acted  upon.  But 
the  insufficiency  of  the  pleas  rendered  it  unnecessary  to  consider  the 
demurrer  to  the  replication. 

(6)  3  Sup.  Ct.  R.,  C.  L.  294. 


CASES  AT   LAW.  43 

award,  the  defendant  was  not  entitled  to  enter.   There  is         1866. 
nothing  to  show  that  the  award  will  be  carriedinto  execu-       ru^en 
tion.   Ex  parte  Ogilvie  (a)  decides  that  it  is  discretionary  v. 

with  the  Crown  to  carry  out  the  terms  of  the  award. 
[Stephen,  C.  J.  This  plea  was  filed  before  that  decision 
was  known].  It  is  plain  that  although  the  award  is  in 
favor  of  the  defendant,  the  Crown  might  grant  the  land 
to  the  plaintiff.  It  is  laid  down  that  an  arbiti*ator  by 
his  award  cannot  transfer  the  right  to  an  interest  in  lands 
from  one  to  another,  whether  the  submission  be  by  deed 
or  otherwise ;  Russell  on  Awards  (&).  The  award  can- 
not operate  as  a  conveyance  of  land  either  freehold  or  an 
interest  for  years;  Rolle  Ab.  Arb.  A.  (c),  Bac.  Ab.  (d), 
Yin.  Ab.  (e),  Ben'y  v.  Kir  wan  (f).  It  is  not  good  as 
an  equitable  plea ;  for  if  the  facts  stated  in  the  plea  were 
set  forth  in  a  bill,  a  Court  of  Equity  would  not  grant  an 
unconditional  injunction.  It  is  submitted  that  if  a 
Court  of  Equity,  pending  the  decision  of  the  Crown  as  to 
whether  the  award  should  be  carried  into  execution,  did 
grant  an  injunction,  and  thereby  permit  the  defendant  to 
commit  trespasses,  it  would  only  be  upon  the  terms  of 
his  giving  security  to  answer  in  damages  for  such  tres- 
passes, in  case  the  decision  of  the  Crown  should  be  against 
him ;   Wakley  v.  Froggatt  (g), 

Stephen  in  support  of  the  pleas.  The  third  plea  can 
be  supported  as  an  equitable  plea ;  because  a  Court  of 
Equity  will  treat  as  done  those  things  which  ought  to  be 
done.  The  award  having  directed  the  line  to  be  marked 
out,  Equity  will,  if  necessary,  appoint  a  person  to 
mark  it. 

Stephen,  C.  J.  The  first  two  pleas  are  clearly  bad 
for  not  showing  that  the  land  is  Crown  land  within  the 
meaning  of  the  provisions  of  the  Crown  Lands  Occupation 
Act  of  1861,  in  that  behalf,  and  that  no  actual  lease  of 
it  is  in  force. 

(a)  4  Sup.  Ct.  R.,  C.  L.  51.  (b)  Pt.  2  Ch.  1.55. 

(c)  242.  (rf)  1  vol.,  p.  2b6. 

{e)  3  vol.  p.  40.  (/)  9  Ir.  C.  L.  R.  495. 

t/)  33  L.  J.  Ex.  46. 
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RUSDEN 
V. 

Baonall. 


The  equitable  plea  sets  up  an  award  under  that  Act, 
giving  the  land  to  the  defendant.  An  award  can  entitle 
a  person  to  have  it  enforced,  but  it  cannot  give  title.  It 
has  also  been  decided  that  it  is  not  compulsory  on  the 
Crown  to  cany  into  effect  the  terms  of  the  award ;  how 
then  can  the  award  be  any  justification  of  the  trespass 
complained  of?  Would  a  Court  of  Equit}'^  grant  an  in- 
junction on  such  award  ?  I  notice  also  that  the  plea 
states  that  by  the  award,  the  umpire  directed  that  a  cer- 
tain line  "  should  be  struck."  But  I  should  be  inclined 
to  think  that  to  make  the  award  good,  the  metes  and 
bounds  would  have  to  be  settled  by  it.  By  this  award 
apparently  the  land  is  not  marked  out.  Judgment, 
therefore,  must  be  given  for  the  plaintiff,  with  leave  to 
amend  the  first  and  second  pleas. 

Habgrave,  J.,  and  Cheeke,  J.,  concurred. 

Judgment  for  the  plaintiff. 


Gibson  against  M*George  (a). 


In  an  action  FTIRESPASS  quare  dausum  f regit. 

for  trespasses      JL       -r^i   __      i      mi.^i.  xi.^   ^i 

to  land,  which 

the  defendant 

justified  by 

reason  oi  a 

right  of  way 

of  necessity, 

it  ap|)earea 

that  m  and 

before  1835 

the  defendant 

occupied  a 

certain  farm, 

bounded  on 

three  sides  by  granted  lands,  and  ou  the  fourth  side  by  waste  lands  of  the  Crown, 

which  were  granted  to  the  i>laintiff  in  1835.     The  defendant's  occupation  of  the  said 

continued  up  to  1839,  when  he  obtained  a  grant  of  the  same.     JTcW,  that  when  the 

Crown  granted  the  waste  land  to  the  plaiulitf  it  resei-ved  to  itself  a  way  of  necessity 

over  the  same  to  and  from  the  defendant's  farm,  and  that  the  same  right  passed  by 

the  grant  of  1839  to  the  defendant. 

Semble,  that  even  although  the  Crown  had  not  before  1835  actually  granted  all  tlie 
lands  adjoining  the  defendant's  farm,  this  implied  reservation  of  a  right  of  way  of 
necessity  to  the  defendant's  farm  equally  existed,  as  neither  the  Crown  nor  the  de- 
fendant could  reach  the  latter  farm  without  violating  the  rights  of  his  neighboui-s. 

(a)  Before  Sleplieii,  C.  J.,  Cheeke,  J.,  and  Faucdt,  J. 


Pleas — 1.  That  the  close  was  the  land  and  free- 
hold of  the  Crown,  and  that  the  defendant,  by  the 
authority  of  the  Crown,  committed  the  alleged  trespass. 
2.  A  Right  a  Way  of  Necessity.  3.  Right  of  Way  by 
non-existing  grant.  4.  A  Public  Right  of  Way.  Issue 
thereon. 

At  the  trial  of  this  cause  before  Stephen,  C.  J.,  at  the 
Goulbum  Assizes,  in  October,  1865,  two  out  of  the  four 
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issues  raised  were  found  for  the  plaintiff.    On  the  other         1866. 
two,  being  on  the  second  and  fourth  pleas,  there  was  a       gibson 
verdict  for  the  defendant.    T  he  action  was  for  trespasses       ^    v. 
to  land,  until  the  year  1835  ungranted  and  waste,  but  in 
that  year  purchased  by  and  granted  to  the  plaintiff — or 
to  her  husband,  from  whom  she  claimed.  The  defendant 
justified  those  trespasses,  in  his  second  plea,  (he  being 
the  owner  of  a  farm  adjoining),  by  reason  of  a  right  of 
way  of  necessity  ;  and,  in  his  fourth,  he  alleged  that  the 
place  trespassed  on  was  a  highicay. 

The  case  was  this.  The  defendant  and  several  other 
persons,  in  or  about  the  year  1829,  obtained  possession 
from  the  Crown  of  land  lying  westward  of,  and  bounded 
by,  a  small  creek.  Each  had  100  acres  allotted  to  him, 
abutting  successively  on  each  other  ;  one  Wichelo  being 
the  most  southerly,  and  Warmby  the  farthest  north. 
M' George' 8  farm  lay  next  below  Warmby's ;  and  Teece 
and  Brown  intervened,  between  those  of  M^George  and 
Wichelo.  On  the  east  of  the  creek,  and  bounded  by  it 
on  that  side,  but  higher  up  (that  is  to  say  still  farther 
north)  than  Warmby*s  farm,  a  man  named  Harley  had 
a  similar  small  location,  and  others  were  beyond.  All 
appear  to  have  settled  there,  at  or  about  the  same  period. 
To  the  south  oiHarley's,  on  the  same  eastern  side  of  the 
creek,  lies  the  land  eventually  purchased  by  Gibson; 
stretching  away  southwards,  past  the  five  farms  first 
mentioned — and  embracing  a  tract  which,  until  its  pur- 
chase, was  nominally  a  village  reserve.  Immediately 
below  that  reserve,  in  a  line  south  of  it  and  of  Wichelo' s 
farm,  Dr.  Gibson  owned  a  large  granted  property,  not 
purchased,  extending  over  both  sides  of  the  creek,  and 
along  the  entire  length  of  that  farm.  From  the  year 
1829  or  1830,  the  several  small  settlers  named  continued 
to  occupy  their  farms,  and  (it  must  be  presumed)  sooner 
orlater  under  grants  for  that  purpose ;  although  the  defen- 
dant did  not  obtain  his  grant,  it  seems,  until  the  year 
1839.  Dr.  Gibson  and  his  family  occupied,  during  the 
same  period,  all  the  land  south  of  Wichelo  and  of  the 
said  reserve. 

Throughout  that  period,  and,  except  as  to  the  devia- 
tions presently  mentioned,  up  to  1855,  being  the  date  of 
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1866.         his  purchase  of  the  reserve,  or  even  later,  a  public  road — 
G1B8ON       graduall}'  formed  by  the  necessities  of  travelling,  and 
M'G  ^'  used  by  every  one  in  the  neighbourhood, — ^ran  all  along 

the  boundary  of  the  creek,  more  or  less  near  to  its  edge 
in  different  parts,  through  Dr.  Gibson's  land,  from  its 
extremest  southern  limit,  up  to  and  through  the  village 
reserve,  and  thence  northerly  into  and  beyond  Harley's 
farm.  It  was,  in  fact,  during  the  larger  portion  of  that 
time,  the  only  highway  from  the  settlements  or  town- 
ships of  Bungendore  andBraidwood  toGoulburn;  and, 
confessedly,  either  the  same  road  or  one  substituted  for 
it  exists  still  at  the  Braidwoodand  Goulburn  public  road. 
But,  originally,  the  line  of  road  passed  much  nearer  to 
the  creek  than  it  does  now.  At  Brown's  farm,  near  its 
south-eastern  extremity,  the  road  actually  crossed 
(shortly  afterwards  re-crossing)  the  creek ;  and  it  thence 
entered  Ilarley's  farm,  over  the  then  vacant  land  on  the 
south,  at  a  point  much  westward  of  the  present  road. 
And  from  that  point,  the  line  proceeded  through 
Harley's  farm  in  a  direction  likewise  westward  of  the 
existing  line.  Neither  line  of  road  ever  touched 
M'George's  farm ;  but  he  was  accustomed  to  pass  over 
the  said  vacant  land,  easticards,  and  there  get  into  the 
general  track — and  afterwards  go  along  the  road  as 
others  did.  To  reach  that  road,  in  short,  the  plaintiff 
had  for  a  considerable  distance  to  travel  over  land  which 
was  at  no  time  part  of  the  road.  It  appeared  also,  that 
the  Crown  had  erected  some  barracks  near  the  then 
existing  road,  and  established  a  village  there,  and  also 
repaired  the  road  by  some  convict  gangs. 

The  deviations  in  the  line  were  occasioned  in  the  first 
instance,  apparently,  by  floods  in  the  creek ;  but  the 
greatest  change  in  its  direction,  it  is  certain,  took  place 
so  long  ago  as  the  year  1832,  or  earlier.  About  that 
time,  Harley  fenced  in  a  large  portion  of  his  south 
boundary,  commencing  from  the  creek ;  and  he  thus 
forced  the  traffic,  and  practically  altered  the  line  of  road, 
to  a  point  and  along  a  course  at  the  extremity  of  his 
fence,  much  eastward  of  the  former  line.  After  the 
erection  of  this  fence,  APGeorge  used  the  new  line  in 
common  with  all  other  travellers.    Eventually  the  direc- 
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tion  of  the  road  farther  south — through  the  site  of  the         1866. 
old  village  reserve,  and  the  Gibson  property  below  it, —        Gibson 
was  altered  still  more  to  the  east.    And  some  years  ago  ^• 

the  plaintiff  fenced  in  the  entire  line,  (through  the 
reserve,  and  thence  up  to  and  over  the  land  trespassed 
on),  so  that  the  defendant  could  no  longer  get  to  the 
high  road,  without  removing  in  part  that  fence  or  the 
fence  put  up  by  Harley. 

Upon  this  state  of  facts  the  jury  found  as  to  the  plea 
of  a  right  of  way  of  necessity,  that  the  defendant  never 
had  any  other  mode  of  access  to  his  farm,  than  one  over 
the  land  in  question ;  and  that  the  way  used  by  him, 
such  user  being  the  trespass  complained  of,  was  and  is 
the  most  natural  and  convenient  one  for  that  purpose. 
As  to  the  plea  of  a  highway,  the  jury  found  that  there 
was  one  along  the  course  alleged,  b}*^  dedication  to  the 
public — not  merely  by  the  Crown  before  1835,  but, 
since  that  time,  by  the  deceased  purchaser  of  the  land 
and  his  representatives. 

A  rule  7iisi  having  been  obtained  by  the  plaintiff  for  a  Nov.  28, 1865. 
new  trial,  on  the  ground  that  the  findings  on  the  fourth 
plea  could  not  be  supported,  as  there  was  no  sufficient 
evidence  of  a  dedication  of  the  way  in  question  either  by 
the  Crown  or  by  Dr.  Gibson,  or  the  plaintiff;  and  as  to 
the  second,  that,  assuming  the  facts  to  be  as  found,  the 
verdict  could  not  be  sustained  in  point  of  law,' 

Butler  for  the  defendant  now  showed  cause.  The  March  8, 1866. 
several  owners  of  land  north  and  south  of  the  defendant's 
land,  occupied  their  respective  allotments  as  promissees 
under  the  Crown,  and  presumably  as  grantees,  and  had 
no  other  access  or  exit  to  or  from  their  land  except  over 
the  locus.  But  this  defendant  is  shown  not  to  have 
obtained  any  grant  from  the  Crown  till  after  plaintiff's 
husband  got  his  grant.  A  way  of  necessity,  therefore, 
was  reserved  by  or  out  of  that  grant  to  the  Crown  itself, 
and  its  promissee  M'George,  in  respect  of  the  latter's 
allotment.  This  is  according  to  the  doctrine  laid  down 
in  the  note  to  Povijret  v.  Rycroft :  **  When  a  man 
having  a  close  surromided  with  his  own  land  gi*ants  the 
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1866.  close  to  another,  iii  fee,  or  for  life,  or  j^ears,  the  grantee 
Gibson  shall  have  a  way  to  the  close  over  the  grantee's  land,  as 
/^  incident  to  the  grant ;  for  without  it  he  cannot  have  any 

benefit  from  the  grant.  So  it  is  when  he  grants  the 
land  and  reserves  the  close  to  himself."  The  law  on 
this  point  has  recently  been  recognised  in  Pinnington 
V.  Galland  (a),  in  which  case,  after  referring  to  the  note 
in  Pomfret  v.  Ri/croft,  the  judgment  continues,  "  It  no 
doubt  seems  extraordinary  that  a  man  should  have  a  right 
which  certainly  derogates  from  his  own  grant,  but  the 
law  is  distinctly  laid  down  to  be  so,  and  probably  for  the 
reason  given  in  one  of  the  authorities,"  that  it  is  for  the 
public  good,  as  otherwise  the  close  surrounded  would  not 
be  capable  of  cultivation.  And  this  **way^"  the  Crown 
inferentially /7rani6d  afterwards  to  the  defendant  when  it 
granted  to  him  the  said  allotment.  The  defendant's 
land  was  absolutely  land-locked  by  the  other  allottees  and 
isolated;  so  that  the  defendant  could  not  get  out  otherwise 
than  as  he  did,  over  the  plaintiffs  land.  It  is  submitted 
that  there  is  a  way  of  necessity  equally  to  a  ^ra?itor  as  to  a 
grantee,  Pinnington  v.  Gallard ;  and  the  Crown  here 
retained,for  the  benefit  of  this  defendant  and  others,  that 
right  of  wa}' ;  Asher  v.  ]Jliitelock  {b). 

The  facts  showed  that  this  was  such  a  way.  The 
'*  deviation  "  existed  at  the  time  of  the  grant  to  Gibson. 
All  the  allottees  are  presumably  legal  owners  in  fee. 
The  defendant  had  no  right  to  trespass  on  them. 

In  R.  V.  East  Mark  (c),  it  is  distinctly  laid  down, 
that  the  Crown  may  dedicate  a  road  to  the  public  and  be 
bound  by  long  acquiescence  in  public  user;  and  this  Court 
held  in  Rapley  v.  Martin  (d),  that  a  road  having  been 
mentioned  in  a  Crown  grant,  was  a  circumstance  raising 
a  presumption  that  the  Crown  had  thereby  dedicated  it 
to  the  public.  In  the  present  case  there  was  a  dedication 
by  the  Crown,  evidenced  by  the  putting  up  of  barracks 
near  the  then  existing  road,  and  the  establishing  of  a 
village,  and  repairingthe  road  itself  by  the  convict  gangs. 
The  successive  deviations  do  not  defeat  the  right.   There 

{a)  9  Exch.  1  ;  22  L.  J.  Ex.  349,  353,  355.     (h)  35  L.  J.  Q.  B.  17. 
(c)  11  Q.  B.  877.  {d)  4  Sup.  Ct.  R.,  C.  L.  173. 
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were  not  two  roads  on  any  part  of  Gibson's  land,  but         1866. 

two  on  the  vacant  ground  which  was  then  Crown  land,        Gibson 

but  afterwards  granted  to  the  plaintiflF.     In  Dawes  v.     „,^^- 
^^     T .      .  V     ,  .  -,  ,         1         1     ".  ,  M'Geokge. 

Hawkins  (a),  there  was  evidence  that  there  had  been  a 

highway  over  adjacent  land,  which  was  then,  together 
with  the  locus  in  quo,  an  open  common  ;  that  for  many 
years  the  highway  was  obstructed  by  part  of  it  being 
included  in  an  enclosure,  which  had  illegally  been  made 
on  such  common,  and  that  during  twenty  years  of  that 
time,  the  public  had  deviated  a  little  from  the  line  of 
way,  by  going  outside  such  enclosure  and  on  the  locus 
in  qtw.  At  the  end  of  such  time,  and  before  the  plain- 
tiff became  the  owner  of  the  locus  in  quoy  the  use  of 
such  substituted  line  of  way  was  discontinued,  by  reason 
of  a  new  road  having  been  laid  out  in  a  different 
direction  by  an  adjoining  land  proprietor.  Afterwards 
the  obstruction  to  the  old  road  was  removed,  and  the 
original  line  of  road  was  reopened  to  the  public.  The 
majority  of  the  Court  held  that  there  was  no  reasonable 
evidence  upon  the  above  facts,  on  which  a  jury  might 
find  that  there  was,  in  addition  to  any  other  highway,  a 
highway  running  over  the  hcus  in  quo.  Erie,  C.  J., 
in  his  judgment  says,  "  The  parties  who"  passed  intended 
to  use  the  original  highway,  and  probably  deviated 
without  knowing  it.  If  they  knew  the  true  line  and 
deviated  by  reason  of  the  obstruction,  the  user  of  the 
line  of  deviation  over  the  adjoining  land,  by  reason  of  a 
wiKul  obstruction,  is  no  niore  the  user  of  a  highway  as 
of  right,  than  the  user  of  a  deviation  over  the  adjoining 
land  by  reason  of  the  highway  being  founderous.  If 
the  user  of  a  line  of  deviation  is  not  the  user  of  a  high- 
way, then  the  user  of  such  deviation  for  twenty  years 
would  not  alter  the  natute  of  the  act,  for  if  the  first 
traveller  who  preferred  turning  aside  to  beating  down 
the  bank  and  passing  through  it,  did  not  use  a  highway, 
neither  did  the  second,  or  those  that  followed."  And 
Byles,  J.,  adds,  "  It  further  appeared  that  the  deviation 
was  not  confined  to  a  single  defined  track,  but  was,  at 
least  occasionally,  exercised  widely  over  the  down.  It 
(a)  8  C.  B.  N.  S.  848 ;  29  L.  J.  C.  P.  343  ;  7  Jur.  N.  S.  268. 
D — 5 
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1866.         is  difficult  to  suppose  that  the  owner  of  the  soil  could 
G1B8OK       have  assented  to  so  extensive  a  dedication  as  such  an 
user  would  imply."     Ifc  thus  appears  that  the  question 
is  altogether  one  for  the  jury,  who  in  this  case  have 
found  in  the  defendant's  favor. 

The  Attorney 'Qeneral  and  Blake  contra.  The  de- 
fendant could  have  got  from  the  Great  Yass  Road,  by 
passing  to  the  west,  which  was  open  Crown  land.  Holmes 
V.  Goring  (a),  shows  that  if  this  is  a  way  of  necessity,  it 
only  continues  so  long  as  the  necessity  continues,  and 
no  longer.  The  question  in  that  case  was,  whether  the 
way  of  necessity  which  was  admitted  to  have  existed 
when  the  defendant  sold  the  close  now  occupied  by  the 
plaintiff,  was  defeated  by  the  fact  that  by  a  subsequent 
purchase  he  was  enabled  to  approach  the  close  over 
his  own  land;  the  defendant  contending  that  the 
necessity  of  the  way  was  to  be  considered  with  reference 
to  the  condition  of  the  property  at  the  time  of  the  sale 
of  the  two  closes.  The  Court  held  that  the  way  of 
necessity  ceased  as  soon  as  the  defendant  had  any  other 
means  of  access  to  the  close  to  which  it  led.  But  if  the 
way  of  necessity  contended  for  ever  existed,  it  must 
remain  in  its  first  original  course.  Such  a  way  is  in 
effect  by  grant.  The  ground  on  which  a  way  of  necessity 
is  created  is,  that  a  convenient  way  is  implied  by  grant 
as  a  necessary  incident;  Pearson  v.  Spencer  (6), 
Procter  v.  Hodgson  (c).  The  defendant  obtained  his  land 
in  1829,  and  used  a  way  of  necessity  for  seven  or  eight 
years  through  the  land  of  Harley,  one  of  the  pensioners, 
and  therefore  for  seven  or  eight  years  that  particular  way 
of  necessity  existed.  It  seems  that  in  1836,  HarZey  fenced 
it  across,  but  the  defendant  possessed  no  right  to  diverge 
because  Harley  had  thus  fenced.  There  was  nothing  to 
show  that  the  track  subsequently  used  was  a  defined 
track.  It  was  shifting,  although  in  a  particular 
direction,  through  waste  land  not  fenced  in.  But  there 
could  be  no  necessity  for  defendant  to  go  over  this  line, 

(a)  2  Biiig.  76. 

(b)  1  B.  &  Sm.  571  ;  In  Ex.  Ch.  ;  3  B.  &  Sm.  761. 

(c)  10  Exch.  824. 
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for  he  had  a  highway  to  the  west  of  it.   Hurley's  fencing         1866. 
did  not  create  a  new  highway  ;  at   all  events  not  by        Gibson 
"dedication."  „^v- 

lit  *G  BOROE 

It  is  submitted  that  the  track  called  the  way  of  neces- 
sity, if  it  was  such,  should  have  been  asserted  against 
Harley,  ancl  his  fence  have  been  removed.  Because 
JTarZgy  obstructed  the  old  way,  the  defendant  cannot  take 
another.  But  the  defendant  was  entitled,  while  the 
obstruction  lasted,  to  go  to  the  east  of  the  fence  and 
along  Harley's  land  there;  but,  Dawes  v.  Hatokins, 
which  has  been  relied  on  by  the  other  side,  shows  that 
Harley*8  obstruction  would  not  give  a  right  of  way  by 
necessity  over  the  land  of  the  Crown,  and  that  the  user 
thereof,  under  such  circumstances,  would  not  be  a  user 
of  it  as  a  highway  as  of  right.  [Stephen,  C.  J.  But 
the  defendant  could  not  get  there  without  passing  over 
the  Crown,  now  Gibson's  land].  It  is  also  clear  that 
there  cannot  be  two  rights  of  way  by  necessity. 

It  is  also  submitted  that  there  was  no  evidence  of  any 
dedication  by  the  Crown.  The  plaintiflTs  grant  was 
made  in  1835,  that  to  the  defendant  in  1839;  and, 
therefore,  there  could  not  have  been  a  way  of  necessity 
granted  by  the  Crown  to  the  defendant.  For  the  Crown 
could  not  grant  in  1839  a  way  over  land  alienated  to  the 
plaintiff  fotir  years  before. 

There  was  no  evidence  of  dedication  by  the  Gibson 
family.  A  dedication  must  be  with  an  intention  to 
dedicate.  The  mere  acting,  so  as  to  lead  persons  into 
the  supposition  that  the  way  is  dedicated,  does  not 
amount  to  a  dedication,  if  there  be  circumstances  ex- 
plaining the  transaction;  Barraclough  Y.Johnson  (a). 
In  the  words  of  Parke,  B.,  in  Poole  v.  Huskinson  (6), 
"  In  order  to  constitute  a  valid  dedication  to  the  public 
of  a  highway  by  the  owner  of  a  soil,  it  is  clearly  settled 
that  there  must  be  an  intention  to  dedicate ;  there  must 
be  an  animus  dedicandi,  of  which  the  user  by  the  public 
is  evidence,  and  no  more ;  and  a  single  act  of  inter- 
ruption by  the  owner  is  of  much  more  weight,  upon  a 
question  of  intention,  than  many  acts  of  enjoyment." 
(a)  8  A.  &  E.  99,  103.  (b)  11  M.  &  W.  827. 
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1866.         The  mere  user  by  the  public  of  various  tracks  through 
(jjBgQjj       a  wood  where  they  were  free  to  wander  abnost  as  the,y 
pleased  is  not  sufficient  evidence  of  a  dedication  of  such 
tracks  to  the  public  as  footways;  Chapnian  v,  Cmpps  (a). 

Car.  ach\  vult. 

May  16, 1866.       STEPHEN,  C,  J.,  now  delivered  the  judgment  of  the 
Court  as  follows : — 

After  stating  the  facts  of  the  case  as  given  above  (b). 
His  Honor  continued — We  think  that  the  jury  had  suffi- 
cient evidence,  to  justify  their  finding  a  dedication  of  the 
old  line  of  road ;  but  it  is  difficult  to  say  this,  as  to  the 
successive  deviations — or  at  all  events  as  to  the  one  at 
Hurley's  fence.  A  dedication,  although  if  once  made 
it  is  irrevocable,  must  in  the  first  instance  be  intentional. 
Now,  as  there  was  no  access  to  any  of  the  farms  spoken 
of,  or  to  the  village  reserve,  or  Dr.  Gibson's  own  land, 
except  by  the  road  in  question,  and  it  was  used  publicly 
for  several  years,  and  repaired  once  by  labourers  in  the 
Government  service,  the  Crown  might  reasonably  be 
taken  to  have  dedicated,  we  doubt  not,  that  one  old  line. 
A  deviation,  also,  it  is  possible,  may  be  similarly  dedica- 
ted ;  and  the  more  modern  line,  in  at  all  events  the  more 
southern  portion,  was  not  improbabl}'^  meant  by  the 
Gibson  family  to  be  so  dedicated — in  substitu-tion  for  the 
original  one.  But  a  right  once  acquired  by  the  public, 
in  any  line  of  road,  cannot  be  so  destroyed ;  and  the  old 
course  near  Hurley's,  even  if  the  altered  direction  there 
were  also  dedicated,  would  remain.  We  doubt  much, 
however,  whether  the  circumstances  justified  the  finding 
of  such  a  dedication,  at  that  spot ;  founded  mainly,  as 
it  would  be,  on  the  mere  fact  that  the  occupier  there  had 
thought  proper,  by  his  own  act,  to  compel  a  deviation. 
And  there  is  this  further  difficulty  in  the  case  ;  that  (as 
already  explained)  a  portion  of  the  line  or  course  claimed, 
the  user  of  which  forms  the  trespass  complained  of, 
never  was  part  of  the  public  road — but  merely  formed 
the  defendant's  necessary  means  of  access,  and  exit,  to 
and  from  the  road. 

(a)  2  F.  &  F.  864.  (b)  anU,  p.  45. 
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Unless  he  will  consent,  therefore,  to  the  abandonment         1866. 

of  his  verdict  on  the  fourth  plea,  we  must  grant  a  new       gibson 

trial  as  to  the  issue  on  that  plea.  „  _^- 

^  M*Georoe. 

On  the  second  plea,  however,  we  think  that  the 
verdict  cannot  be  disturbed.  In  the  year  1835,  Dr. 
Gibson  obtained  a  grant  of  the  land  south  of  Harley's 
farm,  which  we  have  spoken  of  as  vacant ;  being  the  site 
of  the  deviation  last  mentioned,  and  of  the  trespasses 
committed  by  the  defendant.  Now  at  that  time,  all  the 
land  adjoining  M^Oeorge'a  in  every  direction,  Brown^s 
and  Teece's  farms,  Warmby's,  and  Harley^s  on  the  north 
and  north-east,  and  Gibson's  to  the  west — although  this 
last  does  not  affect  the  question, — had  longbeen  occupied 
and  cultivated;  and  therefore,  presmnably,  granted. 
But  M^ George's  farm,  although  occupied  in  and  before 
1835,  was  not  granted  until  1839 ;  up  to  which  date, 
therefore,  the  Crown  had  in  itself  a  legal  right  of  access, 
over  the  said  vacant  but  recently  granted  land,  to 
M' George's  farm.  In  other  words,  when  the  Crown 
granted  that  land  to  Gibson  itreserved  to  itself,  (possibly 
eo  instanti  for  the  benefit  of  APGeorge,  as  its  locatee  or 
tenant,)  a  right  of  convenient  passage  over  the  same 
land, — called  away  of  necessity, — to  and  from  M^George^s 
farm.  Even  if  the  Crown  had  not,  before  1835,  actually 
granted  out  all  the  surrounding  lands,  we  question 
whether  this  implied  reservation  of  a  right  of  passage, 
to  M^George's  farm,  did  not  equally  exist.  For  neither 
the  Crown,  nor  M^George,  could  reach  the  latter's  farm 
(unless  over  the  newly  granted  land)  without  violating 
rights  of  his  neighbours,  equitably  enforceable  probably 
against  the  one,  and  legally  enforceable  certainly  against 
the  other. 

As  the  case  stands,  however,  on  the  evidence,  we  are 
clearly  of  opinion  that  the  "  right  of  way  of  necessity  " 
existed  in  the  Crown  in  1835  ;  and,  if  so,  the  same  right 
passed  by  the  grant  of  1839  to  the  defendant.  That 
right  of  way  or  passage  would  not,  at  either  of  those 
times,  naturally  be  along  the  old  highwa}^  and  thence  to 
M^George's  farm  ;  for,  as  we  have  seen,  the  deviation  or 
altered  line  then  existed — and  the  right  of  which  we 
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1866.         speak,  being  independent  of  any  other,  is  measured  bjr 
Gibson        and  co-extensive  with  the  necessity  which  calls  it  into 
^cQ^'  being.     The  actual  highway  in  1889  at  and  through 

Harley's  farm,  by  his  act,  if  not  also  with  the  plaintiff's 
assent,  or  her  husband's,  was  along  the  line  or  course 
used  by  the  defendant.  He  could  not  in  1835  or  1839 
have  passed  over  the  original  course,  without  cutting 
down  Harley's  fence;  and,  supposing  that  the  defendant 
had  done  this,  it  would  have  been  under  a  right  or  claim 
(well  or  ill  founded)  of  highway.  But  the  right  which 
he  exercised,  after  the  year  1839,  was  a  new  right  then 
conferred  by  his  grant ;  a  right  of  way  of  necessity, 
reserved  by  implication  by  the  Crown,  over  the  land 
parted  with  to  Gibson  in  1885 — and  which  right  passed 
to  the  defendant,  by  the  gi-ant  of  1839.  See  Pinnington 
V.  GaUard  (a),  and  PeavBon  v.  Spencer  (6),  confirmed 
on  Appeal  (c).  That  way  would  be  the  one  then  most 
convenient  to  use ;  and  the  jury  were  justified  in  finding 
that  its  course,  (or,  in  other  words,  that  the  most  con- 
venient access  to  M^George's  farm,)  was  in  the  then  state 
of  things  from  the  new  highway,  at  the  termination  of 
Harley's  fence,  across  the  plaintiff's  land  by  the  route  or 
direction  complained  of. 

Our  judgment,  consequently,  subject  to  his  election  as 
to  the  fourth  issue,  is  on  the  whole  record  for  the  de- 
fendant. 


(a)  9  Ezcb.  12.  {b)  1  B.  &  Sm.  584. 

c)  3  ibid  767. 


CASES  AT  LAW.  55 

1866. 


Macdonald  against  Murray  (a). 

riiRESPASS  for  seizing  and  impounding  cattle  be-      In  an  action 
longing  to  the  plaintiff.    Pleas — 1.  Not  possessed,  seizing'and  °^ 
2.    That  at  the  time  when,   &c.,  the   defendant  was  i»"pounding 

cattle  cUiiTiage 

lawfully  possessed  of  a  certain  station  or  run  called  frasant,  one 
Moorabi,  and  because  the  said  cattle  were  then  wrong-  *\!heu\er^lie^' 
fully  on  the  said  run,  damage  feasant y  the  defendant  land  where  the 

T     p  T  xi  '  seizure  was 

seized,  &c.     Issue  thereon.  ^^^  legally 

At  the  trial,  before  Wise,  J.,  in  August,  1864,  the  *"jrmed  part  of 
facts,  as  they  appeared  from  the  evidence,  were  as  fol-  run  called  M., 

lows  : — The  run  called  Moorabi  (whether  more  or  less  ^^  ^a»  properly 

^  part  of  an  ad- 

in  extent)  was  occupied  by  Nelson  Lawson,  under  whom  joining  run, 

the  defendant  claimed,  in  and  long  before  1847,  under  ^\^^qy^  a  lease 

— as  he  alleged,  and  there  was  no  reason  to  doubt, — a  had  been 

Crown  license  in  that  behalf.      Claiming  under  that  the  plaintiff; 

authority,  Laivson  in  1848  applied  for  a  lease  of  the  *^"^  *  ^^f  ?^ 

.    .  .  ,  .   -  .     question  being, 

property  ;   describing  it   by  boundaries,  which  (as  it  whether  the 

seemed)  included  the  tract  in  dispute,  but  representing  j^^^f^'^"*  ^*'^ 

the  entire  extent  to  be  82,000  acres — whereas,  on  investi-  similar  nro- 

gation,  the  quantity  of  land  was  found  to  be  in  truth  g,  28  of  the 

above  37,000  (or,  as  the  plaintiff  maintained,  above  Crown  Lands 

^  Occupation 

40,000)  acres.     When  the  fact  of  tbis  excess  was  first  Act  of  1861, 

ascertained,  or  by  whom,  or  what  was  thereupon  done,  Jfe  M*t/c^^ 

there  was  nothing  to  show.     In  September,  1848,  the  area,  it  ap- 

then  Chief  Commissioner  advertised  this  application  in  the  ran 

called  M.  was 
occupied  by  the  defendant  in  and  before  1S47,  under  a  Crown  license,  and  that  he 
in  1848  applied  for  a  lease  of  the  property,  describing  it  by  boundaries  which  included 
the  tract  in  dispute,  but  representing  the  entire  extent,  which  was  actually  above 
37,000  acres,  to  be  82,000  acres  ;  and  that  this  application  was  notified  in  the  Gazette^ 
favorably  re{)orted  on  in  1849  to  the  Chief  Commissioner,  and  from  that  date  up  to 
1868,  the  estimated  rent  on  32,000  acres  had  been  paid.  It  appeared  also,  that  in 
September,  1857,  the  plaintiff  tendered  as  for  a  new  run  for  16,000  acres,  of  which  the 
disputed  tract  formed  a  part,  under  the  name  of  B.  The  local  ComTnissioner  having 
reported  favorably,  the  plaihtitTs  tender  was  accepted,  and  a  lease  promised  to  the 
plaintiff  by  letter,  under  the  Chief  Commissioner's  hand.  The  jury  having  found  that 
there  was  no  promise  of  a  lease  of  the  disputed  area  to  the  defendant,  the  Court,  on 
motion  for  a  new  trial,  refused  to  disturb  the  verdict.  The  promise  to  the  plaintifl* 
gave  a  title  to  the  area  in  question,  notwithstanding  the  defendant's  possession  of  the 
same,  unless  tlie  defendant  could  support  it  by  adequate  evidence  of  a  prior  promise 
embracing  the  same  land. 

(a)  Before  Stephen,  C.  J.,  Hargravty  J.,  and  Faucett,  J. 
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1866. 


Macdonald 

V. 

Murray. 


the  Gazette,  which  had  the  usual  clause  that  the  Govern- 
ment did  not  "pledge  itself  to  the  issue  of  a  lease  in  any 
case,  until  due  enquiry  had  been  made  into  the  validity 
of  the  claim  "  (a).  But,  in  September,  1857,  the  plain- 
tiff tendered  as  for  a  new  run  for  16,000  acres,  of  which 
the  disputed  tract  (said  to  be  5000  acres  or  thereabouts) 
certainly  formed  part,  under  the  name  of  Bogala.  Then 
came  a  report  from  the  local  Commissioner,  that  the  land 
comprised  no  other  under  lease  or  license  ;  and  in  1861 
the  tender  was  accepted ;  and  a  lease  specifically  pro- 
mised to  the  plaintiff,  by  letter  under  the  Chief  Com- 
missioner's hand.  At  the  trial,  it  w^as  arranged  that  the 
evidence  should  be  taken  on  both  sides  as  if  the 
pleadings  allowed  the  28th  section  of  the  Crown  Lands 
Occupation  Act  of  1861  to  be  available  on  both  sides. 
The  jury  found  that  there  was  not  any  promise,  engage- 
ment, or  contract  between  the  Crown  and  the  defendant's 
predecessors  for  a  lease  of  the  place  in  question,  and  that 
they  were  not  in  licensed  occupation  of  the  land  in 
question  at  the  time  of  the  application  in  1848.  They 
therefore  gave  a  verdict  for  the  plaintiff,  with  dE1200 
damages. 

September  5,         Sir  W.  Manning,  Q.  C,  having  obtained  a  rule  nisi 
^^^*-         for  a  new  trial  (6), 


March  21, 
1866. 


The  Attorney  General  (Stephen  with  him)  for  the 
plaintiff,  showed  cause.  There  was  no  licensed  occupation 
by  the  defendant;  but  certainly  no  promise  since  the  date 
of  the  Orders  in  Council  either  to  the  defendant  or  to 
Lawson,  through  whom  the  defendant  claims ;  and  this 
Court  has  expressly  held  that  the  28th  section  of  the 
Crown  Lands  Occupation  Acts  of  1861  only  gives  effect  to 
promises  made  after  the  Orders  in  Council  came  into 
operation  ;  Blackiiian  v.  Mylecharane  (c).  By  the  Order 
in  Council,  dated  7th  October,  1847,  the  six  months 
within  which,  by  s.  11  of  ch.  ii.  of  the  Regulations^ 
occupants  were    entitled  to   demand  leases   of  their 

(a)  The  form  of  notice  will  I*  found  in  4  Sup.  Ct.  R.,  C.  L.  45, 
note  {a). 

(b)  Before  Steplien^  C.  J.,  Hargrave,  J.,  and  FauceU,  J. 

(c)  4  Sup.  Ct.  R.,  C.  L.  43. 
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respective  runs,  expired  on  the  7th  April,  1848 ;  aud  in         i866. 

February  1848,  Lawson  applied  by  tender  for  82,000    macdonald 

acres.     But  the  land  on  which  the  impounding  took  ▼• 

place  was  not  within  this  area ;  BUxckman  v.  Myleclia- 

rane  (a)  shows  that  even  assuming  that  this  application 

and  its  publication  in  the  Gazettey  coupled  with  the 

subsequent  licenses  and  paj-ments  of  rent  were  unitedlj' 

some  evidence  of  a  promise  under  the  28th  section  of 

the  Crown  Lands  Occupation  Act  of  1861  as  to  this 

82,000  acres,  they  were  no  evidence  whatever  of  such 

a  promise  as  to  this  16,000  acres  within  which  these 

animals  were  impounded.    But  it  is  submitted  that  not 

only  was  there  no  license  or  promise  to  the  defendant, 

but  there  was  clearly  a  promise  to  the  plaintiff.     In 

September,  1857,  the  plaintiff  tendered  for  16,000  acres 

under  the  name  of  Bogala,   of  which   this   disputed 

block  certainly  forms  a  portion.     A  merely  licensed 

occupation  is  of  no  moment.      If  the  defendant  had 

such  prior  occupation,  the  plaintiff's  promise  of  a  lease 

is  conclusive.     The  defendant  certainly  had  no  prior 

promise  of  a  lease ;  in  fact  he  never  had  any  under 

the  28th  section  of  the  Crown  Lands  Occupation  Act. 

Sir  W.  Manning,  Q.  C,  contra.  Lawson  was  in 
licensed  occupation.  He  applied  for  a  lease  by  a 
description  which  included  the  locus.  The  description 
will  doubtless  give  37,000  acres  or  more,  but  the  excess 
of  5000  acres  was  within  the  words  "  more  or  less."  It 
cannot  fairly  be  suggested  that  the  applicant  sen^  in  a 
dishonest  measurement.  This  application  was  produced 
from  the  official  depositary  enclosed  in  the  official  report 
of  the  Crown  Lands  Commissioner,  dated  1849,  and  it 
does  not  contain  any  lands  previously  licensed.  He  had 
long  been  in  licensed  occupation  of  the  whole,  and 
therefore  was  under  the  Order  in  Council "  entitled  "  to 
the  lease  demanded.  The  Order  in  Council  recognized 
his  right  to  a  lease  ;  and  the  Order  was  by  the  superior 
authority  of  the  Queen  in  Council,  and,  therefore, 
equivalent  to  the  authority  of  a  statute.     The  duty  of 

(o)  4  Sap.  Ct,  R.  C.  L.  43. 
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1866.  the  Governor  was  only  ministerial.  The  Crown  adver- 
Macdokald  tised  the  defendant's  application.  No  caveat  was  put  in. 
^'  ^  Reference  was  made  to  the  Crown  Lands  Commissioner 
and  he  reported  in  favor  of  the  application.  Is  not  all 
this,  with  Lawson's  payment  afterwards  from  year  to 
year  of  his  annual  rent  proof  of  a  promise  of  a  lease  to 
him  ?  [Stephe7i,  C.  J.  But  is  it  not  subject  to  curtail- 
ment as  to  any  excess  ?  The  notification  in  the  Gazette 
states  that  **  the  validity  of  the  claim  "  shall  be  enquired 
into] .  The  description  clearly  included  the  locus  in  quo, 
and  the  rent  was  paid  and  received  for  Moorabi  as 
described.  It  is  contended,  therefore,  that  the  Crown 
could  not  afterwards  effectually  promise  this  plaintiff  a 
lease  of  an}'  part  of  the  same  land.  It  appears  that  in 
1857  the  plaintiff  applied  for  a  run  of  land,  not  describ- 
ing the  locus.  In  June,  1860,  he  obtained  a  promise  of 
it  by  contrivance  of  some  sort.  Can  this  defeat  the 
defendant's  previous  occupation  and  promise  ?  It  is 
submitted  that  a  bill  for  specific  performance  would  have 
lain  to  enforce  the  contract  on  the  faith  of  the  acts  and 
documents  on  which  the  defendant  relies;  Fry  on  Specific 
Performance  (a).  The  Crown  cannot  derogate  from  its 
own  grant ;  The  Company  of  Free  Fish£rs  of  Whit- 
stable  V.  Gann  (6).  It  is  contended  that  the  subsequent 
promise  to  the  plaintiff  is  invalid  against  the  defendant's 
vested  right  as  a  licensed  occupant  under  ch.  ii,  s.  11  of 
the  Ordera  in  Council,  and  s.  2  of  the  Constitution  Act, 
18  &  19  Vic,  c.  54,  and  the  plaintiff's  tender  for  a  run 
and  promise  thereon  are  themselves  inoperative,  at  all 
events,  as  against  the  defendant,  the  hcus  not  being 
either  forfeited  or  vacant  land,  or  land  never  licensed. 
The  prior  promise  to  the  defendant  defeats  the  subse- 
quent one.     Richards  v.  Whitford  (c)  was  referred  to. 

Cur.  adv.  vult. 

May  16, 1866.       Judgment  was  now  delivered  as  follows : — 

Stephen,  C.  J.     This  was  an  action  of  trespass,  for 
seizmg  and  impounding  cattle  belonging  to  the  plaintiff. 

(a)  p.  76.  {b)  82  L.  J.  C.  P.  194. 

(c)  3S.  C.  R.,  C.  L.  no. 
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The  defendant  justifies  the  acts  because  the  animals         1866. 

were  (as  he  alleges)  at  the  time  wrongfullj^  on  his  run    maoponald 

called  Moorabi.     To  this  the  plaintiff  replied,  taking  ^• 

issue  merel}'  on  the  plea ;  thereby  denying,  simply,  that 

the  cattle  were  in  fact  on  the  said  run — and  on  that 

issue,  in  terms,  the  question  in  dispute  between  the 

parties  was  tried.     Now  the  defendant  was,  confessedly, 

in  possession  of  the  Moorabi  run ;  but  the  question  was, 

in  effect,  whether  the  land  legally  formed  part  of  that 

run,  or  was  properly  part  of  an  adjoining  run,  of  which 

a  lease  had  been  promised  to  the  plaintiff,  called  Bogala. 

Thatcontestthereforeinvolved,necessarily,thisother; 
namely,  whether  the  defendant  had  received  a  similar 
promise,  within  the  meaning  of  the  Lands  Occupation 
Act,  section  28,  applicable  to  the  particular  area.  If 
so,  such  promise  (it  was  conceded)  must  have  been  prior 
in  date  to  the  plaintiff's,  and  the  defence  would  be 
established.  The  enactment,  however,  which  makes  the 
promise  of  a  lease  by  the  Crown,  or  its  agents,  equivalent 
in  operation  between  litigating  parties  to  an  actual  lease, 
contains  words  implj'ing  that  every  such  promise  must 
be  pleaded.  Hence  it  was  mutually  agreed,  at  the  trial 
of  the  cause,  and  on  the  argument  of  the  motion  now  to 
be  disposed  of,  that  all  pleadings  necessary  to  raise  the 
point  for  decision  should  be  considered  on  the  record. 

His  Honor  having  stated  the  facts  of  the  case  as  above, 
continued :  Had  Lawson,  then,  a  previous  promise  of 
the  same  land  ?  The  evidence  as  to  this,  it  was  con- 
tended for  the  defendant,  was  conclusive  in  his  favor ; 
but  it  did  not  satisfy  the  jury.  There  was,  it  will  be 
conceded,  no  direct  proof  of  any  promise.  But  in  Sep- 
tember 1848,  the  then  Chief  Commissioner  advertised 
his  application;  and  it  cannot  be  denied  that,  if  such  an 
application  be  regular,  and  founded  on  a  licensed  occu- 
pation, every  such  applicant  is  under  the  Order  in  Coun- 
cil entitled  to  "demand  "  a  lease,  coextensive  therewith. 
Nevertheless,  an  applicant's  occupation  may  in  a  general 
sense  have  been  licensed,  and  yet  the  Crown  not  be 
pledged  to  the  actual  extent,  or  area,  (often  unknown  to 
its  officers,)  occupied  by  him.    For  no  Crown  license,  it 


V. 

Murray. 
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1866.  is  well  known,  defines  either  area  or  acreage ;  and  the 
Macdonald  licensee's  application  for  a  lease,  as  the  form  shows,  is 
only  his  own  estimate  of  that  acreage.  But  the  amount 
of  assessment,  which  forms  the  consideration  for  the 
lease,  depends  entirely  on  the  "  gi'azing  capabilities  "  of 
the  run ;  and  therefore,  in  a  great  degree,  on  its  area  or 
number  of  acres. 

Now  here  the  Gazette  notification  itself,  certainly  in 
terms,  contains  no  promise.  It  has  the  usual  clause, 
that  the  Government  will  give  no  pledge  until  the 
"validity  of  the  claim  "  shall  have  been  inquired  into. 
On  the  other  hand,  the  official  report  on  Lawson's  claim 
to  the  Chief  Commissioner,  in  1849,  was  favorable ;  and, 
from  that  date  up  to  1868,  the  estimated  rent  (but  appa- 
rently on  32,000  acres  only)  continued  to  be  paid.  The 
jury  thought,  that  all  this  did  not  prove  the  promise  of 
a  lease  ;  a  promise,  at  any  rate,  of  the  area  or  tract  in 
question.  They  found,  accordingly,  that  there  was  no 
such  promise.  The  jury  found,  also,  that  the  defendant's 
predecessor  had  not  a  licensed  occupation,  in  1848,  of 
that  tract  or  area. 

The  motion  was  for  a  new  trial,  on  the  ground  that 
these  findings,  and  the  consequent  verdict  for  the  plain- 
tiff returned  thereon,  cannot  be  sustained.  And  we  have 
no  doubt  that,  if  the  finding  as  to  Lawson's  licensed 
occupation  refers  to  his  whole  run, — if,  in  other  words, 
that  finding  be  not  restricted  to  the  quantity  occupied 
in  excess, — the  verdict  on  that  part  of  the  case  was 
wrong.  Assuming  an  excess  in  the  occupation,  a  ques- 
tion of  no  easy  solution  would  arise  ;  namely,  assuming 
Lazvson's  license  to  cover  only  32,000  acres,  but  37,000 
or  more  to  have  been  occupied  under  colour  of  it,  what 
particular  5000  acres  were  to  be  excluded.  Had  the 
Crown  the  privilege  of  deciding  ?  If,  however,  the  first 
finding  be  correct  or  can  be  supported,  to  its  full  extent, 
(that  is  to  say,  if  there  was  not  sufficient  evidence  of  a 
promise  to  Imwsoh,  whatsoever,  to  satisfy  the  statute,) 
the  second  finding  obviously  need  not  be  considered. 
Before  expressing  an  opinion  on  that  point,  we  will  state 
the  effect  of  the  two  cases  decided  in  this  Court,  to  which 
our  attention  was  called  during  the  argument. 


V. 

Murk  AY. 
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In  Richards  v.  Whitford,  (a)  which  was  an  action  for  .  1866. 
trespasses  on  a  run  or  station  called  Yaraldool,  occupied  macdonald 
by  the  plaintiff,  the  defendant  pleaded  the  promise  of  a 
lease,  made  to  him  in  1861  by  the  then  Chief  Commis- 
sioner;— such  promise  relating  (nominally)  to  a  new 
run,  and  including  the  area  in  contest,  but  that  area 
having  been  in  fact  cut  off,  as  an  authorised  excess, 
from  the  run  occupied  as  Yaraldool.  The  promise  was 
indisputably  made  to  the  defendant,  on  a  tender  sent  in 
by  him  in  1859;  the  latter  under  the  Order  in  Council, 
apparently,  but  the  former  under  the  recent  Crown 
Lands  Occupation  Act.  The  plaintiff  replied,  that  the 
same  land  was  held  by  his  predecessor,  James  Smith 
Adams,  as  part  of  Yaraldool,  in  and  before  the  year 
1847,  under  a  license  in  that  behalf;  and  that  Adams 
obtained  from  the  Chief  Commissioner  a  promise  of  a 
lease  thereof,  under  the  Order  in  Council,  in  December 
1850. 

The  fact  was  proved  at  the  trial,  that  Adams  applied 
for  his  lease  in  1848,  describing  Yaraldool  as  extending 
in  a  certain  direction  five  miles  only.  According  to  that 
description,  the  area  or  tract  in  question  would  be  ex- 
cluded. But,  a  dispute  having  arisen  in  1849,  between 
Ad^ims  and  the  defendant's  predecessor,  as  to  one 
boundary  of  the  station,  it  was  referred  by  the  Govern- 
ment to  a  Boundary  Commissioner ;  who,  in  settling 
that  dispute,  sent  a  description  of  Yaraldool,  which  by 
mistake  gave  it,  in  the  direction  alluded  to,  a  length  of 
fourteen  miles  instead  of  five.  The  Chief  Commissioner 
of  Crown  lands,  upon  this  report,  wrote  a  letter  to 
Adams  by  authority  of  the  Governor,  in  December  1860, 
approving  of  the  described  boundaries,  and  promising  a 
lease  of  Yaraldool  in  accordance  with  them.  Shortly 
afterwards,  Adams  sold  his  interest  in  the  property  to 
the  plaintiff;  whose  occupation,  as  well  as  that  of 
Adam^,  it  appeared,  was  always  coextensive  with  the 
mistaken  description.  In  1852  the  Chief  Commissioner 
discovered,  and  wrote  to  the  plaintiff  to  apprise  liim  of 
the  mistake ;  but  nothing  more  seems  to  have  been  done 
(a)  3  Sup.  Ct.  R.,  C.  L.  121. 
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1866.  in  a  view  to  its  correction.  The  tender  by  the  defendant 
Macdonald  i^  1859,  however,  being  as  for  a  new  run,  a  lease  of  the 
^-  excess  was  (as  already  stated)  promised  to  him.     There 

was  no  dispute  at  the  trial  respecting  the  intended  dura- 
tion of  the  term  in  either  case. 

The  sole  question  in  Ricliards  v.  IVhitford  was,  there- 
fore, there  being  thus  two  distinct  promises,  one  under 
the  Order  in  Council,  and  one  under  the  Occupation 
Act,  which  of  them  took  effect.  And  the  Court  held 
that,  as  every  such  promise  operates  by  the  statute 
(between  litigating  parties)  the  same  as  if  a  corres- 
ponding lease  from  the  Crown  had  actually  issued,  the 
first  promise  or  lease  necessarily  excluded,  by  forestalling 
and  therefore  vitiating,  the  second.  The  (3iief  Commis- 
sioner was  clearly  recognised  as  an  agent  of  the  Crown, 
lawfully  authorised  to  make  any  such  promise.  The 
Court  held,  moreover,  that  the  Governor  has  power 
effectually  to  promise,  and  legall}'  to  execute  a  lease, 
under  the  Order  in  Council,  although  the  party  promised 
might  not  under  the  same  Order  be  entitled  to  demand 
such  lease. 

In  Blackman  v.  Mylecharane,  on  the  contrary  (a),  the 
decision  turned  on  very  different  points.  The  plaintiff 
there  was  in  possession  of  the  run,  on  which  he  com- 
plained that  the  defendant  had  trespassed;  and  it 
appeared  that  the  former  (or  rather  his  father,  from 
whom  he  claimed)  occupied  the  entire  tract  in  and  before 
the  year  1847.  But  he  applied  for  his  lease,  by  a 
description  which  might  or  might  not  include  the  dis- 
puted area ;  and  stated  that  the  land  applied  for  com- 
prised only  16,000  acres,  whereas  that  which  the  father 
and  son  so  occupied  was  above  68,000.  The  difficulty 
was,  to  show  that  this  application  had  been  complied 
with;  for,  although  in  1848  it  was  advertised,  and 
favourably  reported  on,  and  rent  was  from  time  to  time 
received  as  for  a  run  of  the  ascribed  name,  no  distinct 
promise  of  a  lease  was  shown — still  less  a  promise  to  the 
extent  of  68,000  acres,  on  an  application  for  16,000 
merely. 

(a)  4  Sup.  Ct.  R.,  C.  L.  43. 
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The  Government,  having  discovered  in  1856  that  the         1866. 
plaintiff's  occupation  embraced  so  enormous  an  excess,    maodonald 
accepted  a  tender  for  30,000  acres  of  it  as  a  new  run,  ^• 

from  one  MotTis ;  and  from  the  latter,  the  defendant 
purchased  the  same.  There  was  no  question  raised,  as 
to  the  existence  in  fact  of  the  promise  to  Mylecharane, 
consequent  on  his  tender,  or  that  the  30,000  acres 
included  the  area  entered  upon  by  him,  but  which  was 
claimed  as  having  previously  been  promised  to  Blacknu^n. 
The  whole  case  turned  on  this,  that  the  plaintiff  had 
failed  to  establish,  by  sufficient  evidence,  the  promise  so 
relied  on  by  him. 

On  that  ground,  the  Court  set  aside  the  verdict  which 
had  been  obtained  b}'^  the  plaintiff.  It  appeared  that 
Blackmauy  the  father,  had  received  only  the  usual 
acknowledgement  by  notification  in  the  Gazette,  as  in 
the  present  case,  that  his  application  was  received;  and 
this  notification,  in  the  opinion  of  the  Court,  conveyed 
no  absolute  promise  of  a  lease.  If,  however,  the 
announcement — with  the  acceptance  of  rent — amounted 
to  a  promise,  the  Court  further  held  that  a  promise  of 
16,000  acres  could  not,  under  the  circumstances,  be 
taken  to  include  the  68,000  occupied,  nor  any  specific 
16,000  acres  out  of  that  quantity.  The  precise  16,000 
acres  promised,  therefore,  or  supposed  so  to  have  been, 
were  left  uncertain ;  and  the  plaintiff  consequently  could 
not  recover,  as  against  the  defendant,  holding  the  specific 
promise  of  a  lease  thereof,  for  any  entry  on  the  land  in 
question. 

The  acceptance  of  rent  from  Blachnan,  it  may  be 
observed,  which  ordinarily  would  indicate  the  existence 
of  a  lease,  is  in  this  colony  equally  referable  to  occupa- 
tion under  a  license ;  and,  at  any  rate,  it  could  show 
only  that  some  land  was  rented  (under  lease  or  license) 
to  the  plaintiff,  bearing  the  name  assigned  to  the  run — 
but  not  that  any  particular  extent  or  area  was  rented. 
If  any,  however,  the  amount  paid  would  tend  to  show  a 
small  area,  rather  than  so  very  large  a  tract  as  that  con- 
tended for. 

The  points  decided  in  those  cases,  unless  we  were 
prepared  to  overrule  them,  will  go  far  to  determine  the 
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1866.  present.  The  description  of  Blackman's  run,  it  is  true, 
llACDONALD  ^^^  indistinct ;  so  that  the  entire  tract  occupied,  (and 
V.  doubtless  under  colour  of  a  licens.e,  as  here,)  might 

possibly  not  have  been  within  the  ascribed  boundaries. 
But  the  Court  was  of  opinion,  that  a  promise  within  the 
meaning  of  the  statute  is  not  shown,  merely  by  the 
publication  of  the  licensee's  application ;  even  though 
followed — as  in  the  case  of  this  defendant  or  his  pre- 
decessor,— by  continuing  possession,  and  the  payment  of 
rent.  And  here  the  jury  have  expressly  found,  as  a 
fact,  that  there  was  no  such  promise. 

If,  as  in  WliitforcVs  case,  a  clear  promise  to  the  earlier 
occupant  had  been  shown,  although  by  a  blunder 
covering  a  much  larger  extent  of  country  than  was 
originally  intended,  the  enactment  would  have  operated 
to  give  that  promise  effect — as  between  the  individuals 
litigating.  The  Crown  is  not  bound,  (not  conclusively, 
at  least,)  by  any  such  mistaken  instrument ;  but  then 
the  proper  course  must  be  taken,  to  defeat  or  correct  it. 
As  between  parties  claiming  under  a  Crown  promise,  the 
very  summary  process  of  in  terms  cancelling  the  first, 
and  then  making  an  inconsistent  second  promise,  cannot 
since  the  statute  avail  anything.  But  the  plaintiff  in 
this  case  proved  a  distinct  and  specific  promise  to  him- 
self, of  the  land  on  which  his  cattle  when  seized  were 
grazing.  He  had  a  right  therefore  to  place  them  there, 
notwithstanding  the  defendant's  mere  possession;  unless 
the  defendant  could  support  it,  by  adequate  evidence  of 
a  prior  promise  embracingthe  same  land.  His  possession 
of  that  spot,  or  of  the  entire  run,  if  licensed,  (as  to  which 
we  have  already  distinguished  between  a  license  for  the 
station,  generally,  and  a  license  covering  the  particular 
place),  may  have  entitled  him  to  a  lease ;  but  nothing 
is  equivalent  to  one,  except  the  actual  deed  itself,  or  the 
promise  of  such  a  lease — operating  by  the  statute  as  a 
deed,  and  therefore  taking  effect,  where  two  or  more 
exist  in  conflict,  each  according  to  its  priority. 

On  the  whole,  the  jury  having  negatived  the  existence 
of  any  such  promise  to  the  defendant,  and  that  finding 
being  in  accordance  with  the  apparent  justice  of  the  case, 
and  not  opposed  by  the  evidence,  we  decline  to  disturb 
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their  verdict.     The  rule  obtained  by  the  defendant,         ^^^^- 
therefore,  is  dismissed  with  costs.  Macdonald 

V. 

I  am  to  add  for  Mr.  Justice  Faucett,  that  he  entirely      Murray. 
concurs  in  the  judgment  thus  delivered. 

Hargrave,  J.  The  present  case  seems  to  me,  in  a 
great  measure,  to  be  controlled  by  the  recent  decision  of 
the  full  Court  in  Blackman  v.  Mylecharane  (a) ,  in 
which  it  was  held  that,  even  assuming  that  the  usual 
application  for  a  lease,  and  its  publication  in  the  Gazette 
were  followed  by  a  subsequent  license  and  payment  of 
rent  upon  the  grazing  capabilities,  and  a  limited  area 
specially  mentioned  in  the  application,  such  facts  would 
not  be  evidence  of  a  promise  as  to  such  limited  area ; 
and  were  no  evidence  of  any  promise  as  to  a  much  larger 
area  of  68,500,  as  contained  in  the  general  boundaries  or 
description  of  the  run. 

After  this  decision  of  the  full  Court,  I  always  consi- 
dered the  law  as  to  these  old  licenses  to  be  quite  settled^ 
viz. : — That  where  the  licensee's  estimate  of  grazing 
capabilities  has  been  far  below  the  actual  facts,  and 
where  the  payments  of  small  rents  on  limited  areas  have 
been  long  continued,  a  quasi-retributive  construction 
arises  from  these  facts  and  details,  upon  the  whole 
license ;  whereby  the  vast  geographical  or  natural 
boundaries  of  many  such  old  licenses  becomes  in  law 
limited  to  such  limited  areas ;  and  the  license  does  not 
necessarily  extend  to  the  large  excessive  areas  as  covertly 
claimed  in  the  original  application.  Consequently  the 
Crown  can  lawfully  issue  less  extensive  licenses  of  small 
runs  or  sections  carved  out  of  such  excessive  areas  in 
specified  localities  at  additional  rents  under  the  present 
regulations. 

It  is  upon  these  principles,  in  which  I  fully  concur, 
that  in  the  present  case  the  jury  appears  to  have  found, 
on  the  one  hand,  that  evidence  as  to  an  application,  &c., 
in  1848,  and  subsequent  payment  of  rent  upon  a  limited 
area  of  82,000  acres  in  respect  of  a  station  called  Moorabi, 
were  insufficient  to  establish  a  promise  as  to  an  enlarged 

(a)  4  Sup.  Ct.  R.  C.  L.,  43—61. 
B — 5 
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1866. 


Macdonald 

V. 

Murray. 


area  of  37,000  or  40,000  acres,  the  6,000  or  8,000  acres 
of  which  in  excess  might  or  mipfht  not,  therefore,  be 
actually  the  locus  in  quo  of  the  trespass ;  which  locus 
was,  on  the  other  hand,  clearly  establislied  by  the  plain- 
tiflf  to  be  included  by  the  Crown  in  the  subsequent  pro- 
mise of  1861,  as  within  the  defined  boundaries  of  such 
•  promise,  as  well  as  within  his  limited  area  of  16,000 
acres. 

I  see  nothinfT[  in  the  case  o{ Richards  v.  Whitford  (a), 
to  militate  ajjainst  this  view  of  the  finding  of  the  jury  in 
the  present  case,  and  I  therefore  think  that  the  applica- 
tion for  a  new  trial  ought  to  be  refused  with  costs. 

Judgment  accordingly. 


March  23. 

A  person 
-who  nad  be- 
■come  insolvent 
intentionrtlly, 
omitted  a  horRe 
and  cart  from 
his  schedule, 
with  intent  to 
defraud  his 
creditors.  But 
he  afterwards, 
at  his  second 


The  Quekn  against  Harris. 

^FECIAL  case  reserved  under  the  13  Vic.  No.  8. 
**  The  prisoner  was  tried  before  me  at  the  present 
Sittings  of  the  Criminal  Court  at  Darlinghurst,  upon  a 
charge  framed  under  the  73rd  section  of  the  Insolvency 
Act,  6  Vic,  No.  17,  of  embezzling,  concealing,  retaining 
and  removing  a  horse  and  cart,  with  intent  to  defraud 
his  creditors. 

**  It  appeared  that  the  prisoner  in  the  schedule  first 

meeting,  dis-  *  '  ,  '       , 

close<i  the  fact  filed  by  him  had  omitted  to  insert  the  horse  and  cart, 

of  his  having 

this  property. 

Held  J  that  he 

was  rightly 

convicted  of 

fraudulent 

insolvency,  .  •  i         i 

under  the  73rd  doing,  he  Could  not  be  said  to  have  concealed  the  pro- 
section  of  perty,  and  that  the  privilege  which  the  prisoner  had  of 
filing  an  amended  schedule  afforded  him  a  locus 
penitentice,  I,  however,  held  that  the  circumstances 
would  not  relieve  the  prisoner  from  the  charge,  and  that 
there  was  no  such  locus  penitentice. 


the  subject  of  the  information,  but  had  afterw-ard,  in  an 
amended  schedule,  filed  before  the  second  meeting  of 
his  creditors,  inserted  a  horse  and  cart. 

**  Counsel  for  the  prisoner  contended  that  after  so 


the  5  Vic, 
No.  17. 

Under  the 
third  section 
of  the  Insol- 
vency Amend- 
ing xict  of 
1855,  19  Vic, 

No.  33,  no  statement  made  by  an  insolvent  on  his  examination  in  the  Insolvent 
Court  is  adinissilde  in  cvidciicc  against  him,  on  the  trial  of  any  indictment  other  than 
an  indictment  for  perjury. 

{a)  3  Sup.  Ct.  R.,  C.  L.,  110. 
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"  In  the  course  of  the  case  for  the  Crown  two  wit- 
nesses were  examined  as  to  statements  made  by  the 
prisoner  in  the  course  of  his  examination  in  the  Insol- 
vent Court.  To  this  line  of  argument  counsel  for  the 
})iisoner  objected,  contending  that  nothing  said  by  the 
Insolvent  during  his  examination  could  be  given  in 
evidence  against  him  upon  the  present  charge.  I,  how- 
ever, overruled  the  objection  and  admitted  the  evidence. 

"The  questions  for  the  opinion  of  the  Court  are 
Avhether  I  was  right  in  the  above  decisions. 

*' Dated  this  15th  day  of  March,  A.D.  1866. 

Alfred  Cheeke:' 

Windeyer  for  the  prisoner.  No  man  can  be  compelled 
to  criminate  himself.  An  insolvent  is  allowed  to  be 
examined  for  the  benefit  of  his  creditors,  but  not  to  be 
tortured  into  condemning  himself.  The  qualification 
attached  to  the  provision  contained  in  the  22nd  section 
of  the  7  Vic,  No.  19,  (a)  rendering  the  examination  of 
an  msolvent  inadmissible  by  the  words  **  except  for  the 
purposes  of  this  Act  only,'*  is  altogether  got  rid  of  by 
the  language  of  the  3rd  section  of  the  19  Vic,  No. 
33  (h)y  which  says  absolutely'  that  such  evidence  shall 
not  be  given. 

The  Act  allows  an  insolvent  to  amend  his  schedule, 
and  therefore  allows  the  insolvent  a  locus  penitentice. 
The  circumstance  that  these  particular  goods  were  con- 
tained in  the  amended  schedule  disproved  the  existence 
of  any  fraudulent  intent  on  the  part  of  the  defendant. 

The  Solicitor-General  for  the  Crown.  As  to  the 
second  point  there  is  nothing  to  show  that  the  horse  and 

(a)  The  7  Vic,  No.  19,  a.  22,  enacts  that  no  question  put  to  an 
jnsolvcut  in  any  examination  before  tlie  Court  or  Commissioner  '*  shall 
be  tleemed  unlawlul  by  reason  only  that  tho  answer  thereto  may 
expose  him  to  punishment  under  this  Act:  Provided  that  no  such 
examination  or  any  answer  tliereto  shall  be  ndniissible  in  evidence 
against  such  insolvent,  (other  than  on  a  prosecution  against  him  for 
perjury)  except  for  the  purposes  of  this  Act  only." 

(b)  The  19  Vic,  No.  33,  s.  3,  provides  that,  "no  examination  or 
answer  of  the  person  charged  with  any  indictable  offence  under  the 
provisions  of  the  Insolvent  Act  in  force  for  the  time  being  shall  be 
admissible  in  evidence  against  him  on  the  trial  of  any  indictment 
•other  than  on  a  prosecution  ag.iiust  him  for  perjury." 


1866. 
The  Queen 

V. 

Harris. 
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1866-  cart  contained  in  the  amended  schedule  are  the  same  as 
The  Queen  those  concealed  ;  R.  v.  Walters  (a),  in  which  Parke,  B., 
Harris.  ^^'^  ^^^^  ^  bankrupt  could  not  be  indicted  under  the 
32nd  section  of  the  6  G.  IV.,  c.  16,  for  concealing  his 
books  until  after  he  had  passed  his  last  examination,  is 
in  favour  of  the  present  objection.  But  that  case  has 
been  distinctly  overruled,  Parke,  B.,  assenting,  by  the 
Court  of  Exchequer  in  Courtivron  v.  Meunier  (b)^ 
Pollock,  C.  B.,  says  in  giving  judgment — '*  On  examina- 
tion of  the  subject,  it  appears  to  me  that  what  was  said 
in  R.  V.  Waltej'8  is  not  law."  And  Alderson,  B.,  says: 
"If  the  words  'remove  and  embezzle'  be  read  in  con- 
nection with  the  word  '  conceal '  the  idea  of  a  locus 
penitentice  would  never  occur;  for,  though  a  person 
may  continue  to  conceal,  it  is  difficult  to  see  how  he  can 
continue  to  remove,  or  continue  to  embezzle."  This  is 
an  express  decision  on  the  point. 

The  19  Vic,  No.  38,  must  be  construed  in  connection 
with  the  7  Vic,  No.  19,  both  statutes  being  in  pari 
materiay  and  eiFect  must  be  given  to  the  concluding 
part  of  the  22nd  section  of  the  7  Vic,  No.  19 ;  within 
which  words  it  is  clear  the  present  case  is  included^ 
[Stephen,  C.  J.  The  examination  may  be  used  by  us 
for  the  purposes  of  the  Act  so  as  to  apportion  the 
pmiishment  due  to  the  insolvent,  but  is  it  so  used  when 
used  in  support  of  an  indictment  against  him?} 
Whether  or  not  this  evidence  was  admissible,  there 
remained  ample  materials  to  support  the  conviction ► 
[Stephen,  C.  J.  In  R.  v.  Yeadon  (c),  which  was  a 
reserved  criminal  case,  the  Court  held  that  there  had 
been  a  mistrial,  and  granted  a  venire  de  novo,'] 

Stephen,  C.  J.  It  appears  that  the  defendant  in- 
tentionally omitted  a  horse  and  cart  from  his  schedule,, 
with  intent  to  defraud  his  creditors.  But  he  afterwards, 
at  his  second  meeting,  disclosed  the  fact  of  his  having  or 
being  entitled  to  this  property.  In  truth,  however,  he 
had  before  his  schedule  set  up  a  pretended  sale  of  it.    I 

(a)  5  C.  &  P.  188.  (6)  6  Exch.  79. 

(c)  31  L.  J.  M.  C.  70. 
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am  of  opinion  that  the  prisoner  has  not  the  locus  peni- 
t-entue,  which  has  been  claimed  on  his  behalf,  and  that 
any  repentance  after  he  has  committed  the  offence  is 
matter  only  for  the  consideration  of  the  Judge.  It  is 
clear  that  the  subsequent  disclosure  could  not  make  the 
previous  concealment,  which  was  in  fact  a  removal,  or 
founded  on  one,  less  a  fraud,  although  the  disclosure,  if 
for  an  honest  purpose,  may  operate  on  the  question  of 
punishment.  If  an  insolvent  deliberately  makes  away 
with  some  of  his  property,  with  intent  to  defraud  his 
creditors,  his  afterwards  inserting  it  in  his  schedule  does 
not  condone  his  offence.  I  believe  that  this  Court  has 
already  decided  this  very  point  in  a  case  in  which  R.  v. 
Walters,  which  I  now  see  has  been  overruled  in 
Kngland,  was  relied  on  (a). 

On  the  second  point  as  to  the  admissibility  of  the 
prisoner's  examination  in  the  Insolvent  Court,  it  appears 
that  the  only  objection  at  the  trial  was  based  on  the 
22nd  section  of  the  7  Vic,  No.  19 ;  and  if  that  were  the 
oul}'  section  relating  to  the  subject,  I  should  think  the 
evidence  admissible.  The  law  in  England  is  that  a 
statement  made  by  the  party  upon  oath,  while  a  prisoner 
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The  QuBBN 

V. 

Harbis. 


(a)  In  JL  V.  Hifffhest  1848,  this  point  was  decided  as  nniieai-s  from 
tlie  fuUowing  extract  from  the  judi^mcnt : — **Mr.  Loire  suomitted,  on 
the  autliority  of  the  case  of  Ilcr,  v.  IV alters* ^  that  tlie  olfence  of  remo- 
Ting  or  concealing  could  not  be  deemed  complete,  until  after  the  third 
ineeiing  should  have  been  duly  held,  and  the  examination  of  the  insol- 
vent finally  concluded."  Then  after  commenting  on  It.  v.  Walters 
and  EvaiVi'  casef  it  continues  : — *'  But  the  provision  in  our  local 
Act,  under  which  the  indictment  in  this  case  is  founded,  (5  Vic.  No. 
17,  8.  73,)  is  couched  in  very  ditferent  terms.  It  appoints  no  stated 
time  for  the  insolvent's  discovery  of  liis  property  ;  but  makes  him 
guilty  of  a  nii.sdemeanor,  if  he  shall  have  embezzled,  concealed,  re- 
tained, or  removed,  any  part  of  his  estate,  with  intent  to  defrauil  his 
creditors,  whether  before  or  after  his  insolvency.  It  is  true,  that  by 
another  section  (the  65tli),  the  insolvent  is  to  attend  the  seconii 
meeting ;  and  that,  if  tiien  required,  ho  is  to  deliver  a  true  inventory 
of  his  property,  debts,  books,  and  writings  ; — and,  by  s.  73,  he  is  ren- 
dered guilty  of  a  misdemeanor,  if  such  inventory  be  wilfully  false  in 
any  particular.  That  inventory,  however,  may  never  be  required  ;  and 
if  not  required,  how  is  the  act  of  previous  concealment  or  removal 
alfected  ?  Hut,  whether  required  or  not,  it  seems  that  the  act  would 
equally  have  been  complete.  The  offence  existed,  we  think,  at  the 
moment  of  perpetration,  in  and  by  the  act  itself.  There  is  nothing  in 
either  of  the  two  clauses,  that  we  can  discover,  which  supports  an  in- 
fei-ence  to  the  contrary,  and  the  words  themselves,  in  the  section  creating 
the  offence,  admit  of  no  construction  but  one.*' 


•  5  C.  &  P.  142. 
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under  examination,  respecting  the  criminal  charge,  is 
not  admissible.  *'  But,"  as  is  laid  down  by  Taylor  (a), 
**if  a  prisoner,  on  being  examined  as  a  witness,  has 
consented  to  answer  questions,  to  which  he  might  have 
demurred,  as  tending  to  criminate  himself,  and  which, 
therefore,  he  was  not  bound  to  answer,  his  statement  is 
voluntar}',  and,  as  such,  may  be  subsequently  used 
against  himself  for  all  purposes,  unless  he  be  protected 
by  the  special  language  of  a  statute ; "  and  accordingly  a 
deposition  was  admitted  by  Cockburn,  C.J.  **  against  a 
prisoner  who  had  made  it  before  justices  while  under 
examination  as  a  witness,  and  who  in  consequence  of  its 
self-criminating  character,  had  been  committed  to  take 
his  trial."  **  Although,"  continues  Mr.  Taylor,  **  a 
prisoner  cannot,  at  common  law,  exclude  his  ow^n 
confession,  on  the  sole  ground,  that  it  was  made  by  him 
while  a  witness  under  oath,  yet,  if  he  can  prove  that, 
when  questions  tending  to  criminate  him  were  put,  he 
had  claimed  the  protection  of  the  Court,  and  has  still 
been  illegally  compelled  to  answer,  his  answers  cannot 
be  given  in  evidence  against  himself."  Such  being  the 
law,  our  Insolvent  Act  (h)  provided  that  an  insolvent 
shjiU  be  compelled  to  answer  **  any  lawful  question," 
but  left  open  what  question  was  lawful.  The  22nd 
section  of  the  Insolvent  Amending  Act  (c)  enacted  that 
no  question  is  to  be  deemed  unlawful  "  by  reason  only 
that  the  answer  thereto  may  expose  him  to  punishment 
vnder  this  Act.''  It  seems  therefore  that  if  the  answer 
to  the  question  might  expose  him  to  punishment  under 
the  former  Act,  the  5th  Vic,  No.  17,  he  could  refuse  to 
answer  such  question,  and  if  he  chiimed  his  privilege, 
the  answer,  if  made,  could  not  be  given  in  evidence 
against  him.  But  if,  on  the  other  hand,  he  choose  to 
answer,  the  evidence  would  then  be  admissible  against 
him.  Another  statute  however  has  been  passed,  the  19 
Vic,  No.  33,  the  2ud  &  3rd  sections  of  which  provide  that 
**  nothing  in  this  Act  shall  alter  the  liability  of  the 
Insolvent  or  any  other  person  to  answer  all  questions 
which  may  be  lawfully  put  under  the  provisions  of  the 
(«)  §  821.  {b)  8.  69.  (c)  7  Vic,  No.  19. 


CASES  AT   LAW. 


71 


Insolvent  Acts  in  force  for  the  time  being.  Provided, 
however,  that  no  examination  or  answer  of  the  person 
charged  with  any  indictable  offence  under  the  provisions 
of  the  Insolvent  Acts  in  force  for  the  time  being,  shall 
be  admissible  in  evidence  against  him  on  the  trial  of 
any  indictment  other  than  on  a  prosecution  against  him 
for  perjury.'* 

This  is  a  general  enactment  (without  any  qualitication 
like  that  introduced  into  the  7  Vic,  No.  19)  that  no 
examination  of  an  insolvent  shall  be  admissible  against 
such  insolvent  on  any  information  whatever.  The 
section  is  drawn  incautiously,  and  prevents  any  examin- 
ation of  an  insolvent  whatever  being  admissible,  even 
although  the  evidence  has  been  given  voluntarily,  and 
without  any  privilege  being  claimed.  I  am  of  opinion, 
therefore,  that  the  evidence  here  was  wrongly  received. 
If  the  case  had  been  from  Quarter  Sessions  there  would 
have  been  a  venire  de  novo,  but  as  it  is  from  our  own 
Court,  there  will  be  a  new  trial. 

Hargkave,  J.,  and  Cheeke,  J.,  concurred. 


1866. 


The  Queen 

V. 

Habris. 


The  Queen  against  Hughes  {a).  ^"^^86^5""^' 

SPECIAL  case  under  the  U  Vic,  No.  8.  The  defendant 

was  charged 
The  defendant  was  charged  and  convicted  before   for  that  he 

CAe6ike,J.,  in  July  1865,  with  fraudulent  insolvency.  The   *oWtmt  ^^^^^ 

information,  alter  alleging  that  on  the  28th  I  ebruary,    lawfully,  &c., 

with  intent  to 
defraud  W.  S,  L.  and  othen^,  the  creditors  of  the  defendant  did  embezzle, 
retiiin,  and  remove  a  certain  portion  of  his  estate,  &c.  held^  that,  upon  an  intormatiou 
so  franu  (I,  the  order  lor  sequestration  of  tlie  defendant's  estate,  under  the  hand  of  the 
Chief  Commissioner,  was  nnder  the  107th  beclion  ot  the  5  Vic,  No.  17,  and  the  25  Vic., 
No.  8,  8.  4,  snfticient  jiroof  of  the  se<iuestnitiou. 

Held,  also,  that  it  was  not  necessary  to  shew  that  the  creditors  intended  to  be 
defrauded  were  creditors  who  had  proved;  but  that  it  was  sufficient  to  shew  an 
intent  to  delinud  creditors  generally. 

The  detfudant  had  contracted  to  build  a  bri«lf?e  for  the  Government.  IV,  S.  X. 
8U|;erin tended  the  contract  for  him.  The  latter  had  advanced  money  to  pay  the  wages 
ot  the  men  engaged  on  the  contract,  on  condition,  that  when  the  nn)ney  was  paid  by 
Government  on  aecount  of  the  contract  it  should  be  lodged  to  liis  credit,  to  be  expen- 
ded, in  the  fii*st  place,  in  paying  the  men's  wages  then  due,  and  the  balance  to  be 
retained  by  /F.  tS.  L.  to  repay  himself  his  advances.  Two  eheijues  having  been 
received  by  the  defendant  from  the  Government,  and  the  proceeds  emb.»zzled,  Held, 
that  they  were  projierly  described  in  the  infornuition  as  a  jwrtiou  of  the  defendant's 
estate. 

(a)  Before  Jyise,  J.,  Ilargravc,  J.,  ond  Checkc,  J. 
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I8g5.  1865,  at  Sydney,  i&c,  the  defendant  Hw^fc^fi  "beinginsol- 
The  QuEBN  vent,*'  hisestate  "was  duly  surrendered  and  orderedand 
Hughes.  adjudged  to  be  sequestrated,"  charged  that  the  de- 
fendant, before  his  estate  was  sequestrated,  on  the  8th  of 
February,  1864,  "unlawfully,  wilfully,  and  fraudulently, 
and  with  intent  to  defraud  one  W.  S.  Lockhart  and 
others  (the  creditors  of  the  defendant),  did  embezzle, 
retain,  and  remove  a  certain  portion  of  his  estate, 
monies,  eflfects  and  credits,  to  the  value  of  forty 
shillings,  &c." 

The  defendant  pleaded  not  guilty  and  was  defended 
by  Martin,  Q.  C.  It  appeared  that  the  defendant  had 
contracted  to  build  a  bridge  at  Singleton  for  the  Govern- 
ment. He  resided  in  Sydney,  and  one  Lockhart 
superintended  this  contract  for  him.  Lockhart  agreed 
to  advance  the  necessary  funds  to  pay  the  men's  wages, 
on  condition  that  when  the  money  was  paid  by  the 
Government  on  account  of  the  contract,  it  should  be 
lodged  to  his  credit  in  the  Joint  Stock  Bank.  The 
amount  was  to  go  first  to  pay  the  wages  of  the  men  then 
due,  and  if  there  was  any  balance  it  was  to  be  retained 
by  Lockhart  to  repay  himself  his  former  advances.  He 
had  also  a  bill  of  sale  over  the  whole  of  the  defendant's 
plant.  The  defendant  never  paid  the  men  personall}', 
and  knew  nothing  of  the  accounts. 

In  P'ebruary  1864,  two  cheques,  one  for  £100  and 
another  for  iJl052,  wei'e  paid  to  the  defendant,  and  he 
asked  one  Co(/hlati  to  get  them  cashed.  They  were  ac- 
cordingly cashed  by  Coghlan  at  the  Bank  of  New  South 
Wales,  and  the  bank  notes  thus  obtained  were  given  to 
the  defendant,  who  proceeded  with  them  from  Sydney 
to  Singleton  to  pay  the  men.  On  his  way,  he  stopped 
at  Newcastle,  and  when  there,  he  first  discovered,  as  he 
said,  that  the  bank  notes  were  missing.  It  was  the 
embezzlement  of  this  money  that  was  the  subject  of  the 
present  information.  In  order  to  prove  the  sequestration, 
the  petition,  schedule,  and  order  of  sequestration  were 
put  in  evidence,  and  the  defendant's  signature  thereto 
proved.     The  special  case  concluded  as  follows  : — 

"At  the  close  of  the  case  for  the  Crown,  the  defen- 
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dant's  counsel  submitted  that  there  was  no  ease  to  go  to 
the  jury,  for  the  following  reasons : — 1st.  Because 
there  was  no  proof  of  the  sequestration  of  the  defendant's 
estate,  inasmuch  as  the  information  did  not  allege  that 
the  defendant  was  insolvent  within  the  meaning  of  the 
Act  5  Vic,  No.  17,  but  merely  that  he  was  insolvent, 
and  there  was  not,  without  the  aid  of  the  107th  section 
of  the  said  Act,  evidence  of  such  sequestration.  It  was 
contended  that,  independently  of  that  section,  it  was  in 
the  case  of  a  voluntary  sequestration  necessary  to  prove 
that  evidence  by  affidavit  or  otherwise,  on  oatii,  was 
taken  by  the  Chief  Commissioner,  and  that  on  such 
evidence  he  was  satisfied  of  the  petitioner's  insolvency, 
whereas  it  did  not  appear  that  there  was  any  affidavit  or 
other  evidence,  on  oath,  before  the  Commissioner  when 
he  accepted  the  sun'ender  and  made  the  order  of 
sequestration. 

"  2nd.  Because  there  was  no  evidence  of  the  insol- 
vency, in  point  of  fact,  of  the  defendant  at  the  time 
of  the  alleged  concealment.  It  was  contended  that  it 
was  necessary  that  such  insolvency  should  be  proved  to 
support  the  information. 

**  3rd.  Because  there  was  no  evidence  that  any 
creditors  had  proved  in  the  defendant's  estate.  It  was 
contended  that  without  such  evidence  the  information 
could  not  be  sustained. 

"  4th.  Because  there  was  no  evidence  to  go  to  the  jury 
in  support  of  the  charge  of  embezzlement,  concealment, 
retention,  or  removal  contained  in  the  information. 

"5th.  Because  there  was  no  evidence  that  the  i!1150 
alleged  to  be  concealed  ever  formed  part  of  the  defen- 
dant's estate.  It  was  contended  that,  on  the  contrary, 
the  evidence  shewed  that  that  sum,  at  the  time  of  its 
receipt  by  the  defendant,  belonged  equitably,  if  not 
legall}',  to  one  William  Spence  Lockhart. 

**  After  consultation  with  his  Honor  the  Chief  Justice, 
I  declined  to  withdraw  the  case  from  the  jury,  and 
reserved  the  points  submitted  to  me.  The  questions, 
therefore,  for  the  determination  of  the  Court  are,  vvhether 
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1865.         all  or  any  of  the  points  submitted  as  above  on  behalf  of 
The  Queen     the  defendant  are  valid. 
Hughes.  "  Dated  this  fourteenth  day  of  July,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  sixty-five. 

Alfred  CHEEKsr 

Martin^  Q.  C,  for  the  prisoner.  The  infomiation  is 
good ;  but  framed  as  it  is,  it  is  submitted  that  the  Crown 
cannot  avail  itself  of  the  107th  section  of  the  Act  (a),  as 
that  section  only  applies  where  the  defendant  is  alleged 
**  to  be  insolvent  within  the  meaning  of  this  Act,"  and 
was  inserted  in  order  to  get  rid  of  technical  difficul- 
ties in  proving  the  sequestration,  and  all  the  acts  which 
render  it  a  valid  sequestration.  The  third  section  {h) 
of  the  Act  provides  that  a  Judge  shall  either  direct  the 
petitioner  to  appear  before  him  to  be  examined  touching 
his  insolvency ; — or  may  receive  proof  thereof  by  affida- 
vits— or  he  may  direct  the  petitioner  to  appear  before 
any  Commissioner,  and  direct  such  Commissioner  to 

(a)  This  section  enacts — ''That  in  all  suits  or  actions,  and  in  all 
indictments  or  inforniutions  under  tliis  Act,  where  it  shall  be  necess>ary 
to  allege  or  ]>r()ve  that  any  parly  became  or  was  insolvent,  or  that  his 
estate  was  surrendered  or  .se<iuest rated  as  insolvent,  or  onlered  or 
adjudged  to  be  so  sequestrated,  it  shall  be  sufficient  merely  to  allege 
tliat  such  party,  being  insolvent  within  the  meaning  of  tliis  Act,  his. 
estate  was  ordered  or  adjudged  to  be  sequestrated,  without  setting 
forth  such  adjudication,  or  any  order  for  sucli  sequestration,  or  setting 
fortli  or  proving  any  petition  presented  in  the  matter  of  the  insol- 
vency, or  any  petitioning  creditor's  ilebt,  or  meeting  of  creditors,  or 
otlier  ]iroceeding  under  tliis  Act  ;  and  proof  of  such  adjudication  or 
oi*der,  by  the  production  thereof,  or  of  any  ottice  copy  thereof,  under 
the  hand  of  the  Juilge  or  ofhcer  signing  ilie  same,  shall  (on  proof  of 
such  signature  and  of  the  identity  of  the  parly  therein  named  as 
insolvenl)  be  suHioient  for  the  purposes  of  such  allegation." 

(/>)  This  section  enacts — "  That  from  and  after  the  fii-st  day  of  Feb- 
ruary next,  it  sliall  and  may  be  lawful  for  any  .Judge  of  the  Supreme 
Court  of  the  said  Colony,  uj^on  the  petition,  in  writing,  of  any  person, 
setting  forth  that  ho  is  insolvent,  and  desirous  of  surrendering  his 
fstate  for  the  beneiit  of  his  creditors,  either  to  direct  such  jHirsou  to 
ap)iear  before  him,  to  be  examined  touching  liis  said  insolvency,  or  to 
receive  such  other  proof  thereof,  by  afli«lavits  of  the  said  insolvent  and 
others  as  to  the  said  Ju«lge  may  seem  fit ;  or  to  ilirect  such  petitioner 
to  appear  before  any  such  commissioner  as  aforesaid,  and  to  direct  such 
commissioner  to  examine  the  petitioner  in  manner  aforesaid,  and  to 
take  i)roof  of  the  mattei-s  aloresaid  ;  and  it  shall  and  may  be  lawful 
for  any  Judge  of  the  said  Supreme  Court,  on  considering  the  report  of 
any  such  commissioner,  or  upon  proof  of  the  matters  aforesaid,  to  his 
satisfaction,  to  accept  the  surrender  of  such  estate,  and  by  order  under 
his  hand  to  plnce  the  same  under  sequestration  in  the  hands  of  the 
Chief  Commissioner  in  an<l  for  that  part  of  the  colony  in  which  such 
insolvent  shall  reside." 
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examine  the  petitioner,  and  take  proof,  &c.,  and  the 
Judge  ma}^  then,  either  on  considering  the  report  of  the 
Commissioner,  or  upon  proof  of  the  matters  aforesaid 
to  his  satisfaction,  accept  the  surrender  of  such  estate, 
and  order  it  to  be  sequestrated.  The  25  Vic,  No.  8, 
8. 4,  gives  the  Chief  Commissioner  the  powers  of  a  Judge. 
All  that  could  formerly  be  done  by  a  Judge  can  now  be 
done  by  the  Chief  Commissioner,  but  all  that  is  required 
to  be  done  must  be  done.  There  must  be  '*  proof  of  the 
matters  aforesaid.'*  Proof  is  the  result  of  testimony,  the 
eftect  of  evidence;  Taylor  on  Evidence  (a).  By  the 
common  law  evidence,  except  in  cases  specially  excepted, 
must  be  on  oath.  A  Peer  sitting  in  judgment  gives  not 
his  verdict  upon  oath,  like  an  ordinary  juryman,  but  upon 
his  honour  (6).  He  answers  also  to  bills  in  Chancery 
upon  his  honour,  and  not  upon  his  oath ;  Mears  v.  Lord 
Stourton  (c).  But  when  he  is  examined  as  a  witness, 
either  in  civil  or  criminal  cases  he  must  be  sworn, 
(whether  in  inferior  Courts  or  in  the  high  Court  of  Par- 
liament) for  the  respect  the  law  shows  to  the  honour  of 
a  Peer  does  not  extend  so  far  as  to  overturn  a  settled 
maxim,  that  injiuUcio  non  creditiir  nisijnratis  ;  Mears 
v.  Lord  Stourton  {d),  cited  in  Taylor  (e),  Starkie  (f), 
and  Phdlips  (r/).  Hei'e  it  was  necessary  to  prove  that 
evidence  on  oath  had  been  taken  before  the  Chief  Com- 
missioner. These  preliminary  proceedings  are  required 
by  the  Insolvent  Act,  for  the  protection  of  the  creditors, 
and  it  is  only  when  these  things  are  done  that  tlie  Judge 
has  power  to  order  the  sequestration  of  the  estate.  In 
the  words  of  Coleridge  J.,  in  Christie  v.  Unwin{h), 
'*  However  high  the  authority  may  be,  where  a  special 
statutory  power  is  exercised,  the  person  who  acts  must 
take  care  to  bring  himself  within  the  terms  of  the  statute. 
Whether  the  order  be  made  by  the  Lord  Higli  Chancel- 
lor, or  by  a  justice  of  the  peace,  the  facts  which  give 
the  authority  must  be  stated.*'  In  li.  v.  Jones  {i),  the 
indictment  after  stating  that  a  commission  of  bankrupt 
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(o)  §  1.  (b)  2  Inst.  49. 

{(i)  Salk.  512 ;  Cro.  Cjar.  64  ;  2  How. 
(«)  §  1245.  (/)  p.  22. 

{h)  11  A.  &  E.  379. 


(c)  1  P.  AVins.  146. 
St.   Tr.  772  (n). 
(9).VV'  4,  12. 
(t)  4  H.  &  Ad.  345. 
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had  issued  against  A.,  by  virtue  of  which  the  commis- 
sioners adjudged  bini  to  be  a  bankrupt,  charged  that  he 
and  other  defendants  conspired  to  conceal  a  part  of  his 
personal  estate  ;  and  it  was  held,  that  under  the  then 
Bankrupt  Act,  6  G.  IV.,  c.  16,  s.  112,  such  an  indict- 
ment was  bad,  as  not  showing  that  the  party  had  actu- 
ally become  bankrupt.  Because  on  the  face  of  it 
sufficient  did  not  appear  to  show  that  there  had  been  a 
valid  commission.  So  in  -K.  v.  Lands  (a),  which  was  an 
indictment  framed  under  the  253rd  section  of  the  more 
recent  Bankrupt  Act,  12  &  13  Vic,  c.  106,  for  fraudu- 
lently obtaining  goods  on  credit,  it  was  held  to  be  neces- 
sary for  the  prosecution  to  prove  the  act  of  bankruptcy 
and  otlier  ingredients  of  bankruptcy  ;  and  that  proof  of 
the  adjudication  was  not  sufficient.  In  li.  v.  Mdssey 
{b),  the  indictment  alleged  that  the  defendant  committed 
an  act  of  bankruptcy  **  by  being  unable  to  meet  his 
engagements  with  his  creditors,  and  by  filing  his  petition 
in  the  Court  of  Bankruptcy,  for  the  B.  district  for  adju- 
dication of  bankruptcy  against  himself,"  and  that  after- 
wards, on  the  said  petition  being  filed,  he  was  adjudged 
a  bankrupt.  The  79th  section  of  the  12  &  13  Vic,  c 
106,  j)rovides,  that  if  a  trader  file  a  declaration  that  he 
is  unable  to  meet  his  engagements,  he  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy  at  the  time  of 
filing  such  declaration,  provided  a  petition  for  adjudica- 
tion of  bankruptcy  be  filed  within  two  months.  The 
indictment  was  held  to  be  invalid,  for  not  stating  tliat 
he  had  filed  such  a  declaration.  So  here,  there  being  no 
evidence  by  affidavit  or  otherwise,  on  oath,  before  the 
Chief  Connnissioner,  the  ingredients  which  are  required  to 
constitute  a  valid  order  of  sequestration  were  not  shown. 
The  73rd  section  requires  that  the  act  should  be  done 
'*  with  intent  to  defraud  creditors."  But  to  constitute  a 
creditor,  it  is  necessary  that  there  should  have  been  a 
proof  and  allowance  of  a  debt  against  the  estate.  It 
was  necessary,  therefore,  to  show  not  only  the  particular 
intent,  but  also  that  the  persons  intended  to  be  defrauded 

(a)  Dearal.  567  ;  25  L.  J.  M.  C.  14. 
{b)  L.  k  C.  200  ;  32  L.  J.  M.  C.  21. 
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were  persons  admitted  as  creditors  by  the  Chief  Com-         ^8^5. 
missioner,  or  by  this  Court  on  appeal.     It  is  submitted    The  Qukbn 
that  it  was  not  shown  that  there  were  any  creditors  who       Hughes. 
could  be  defrauded.     If  the  law  be  not  so,  a  person  might 
be  convicted  of  embezzling  with  intent  to  defraud  credi- 
tors, although  not  a  single  creditor  had  proved  ;  and, 
although  he  would  be  entitled  immediately  to  get  back 
all  his  estate. 

Lastly,  the;re  is  no  sufficient  evidence  that  the  money 
alleged  to  be  embezzled  formed  part  of  the  insolvent's 
estate.  In  order  to  support  this  information,  it  is  neces- 
sary for  the  prosecution  to  show  that  the  propert}' alleged 
to  be  embezzled  is  the  property  of  the  insolvent  both  at 
law  and  in  equity.  But  it  is  clear,  according  to  the 
principles  laid  down  in  Holroyd  v.  'Marshall  (a),  that 
the  property  in  these  cheques  would  in  equity  be  con- 
sidered to  be  in  LockharL  **If,"  says  Lord  Westburi/, 
**  a  vendor  or  mortgagor  agreed  to  sell  or  mortgage  pro- 
perty, real  or  personal,  of  which  he  was  not  possessed  at 
the  time,  and  he  received  the  consideration  for  the  con- 
tract, and  afterwards  became  possessed  of  property 
answering  the  description  in  the- contract,  there  was  no 
doubt  that  a  Court  of  Equity  would  compel  him  to  per- 
form the  contract,  and  that  the  contract  would  in  equity 
transfer  the  beneficial  interest  to  the  mortgagee  or  pur- 
chaser immediately  on  the  property  being  acquired.'' 
Incapacity  to  perfonn  the  contract  at  the  time  of  its 
execution  would  be  no  answer,  when  the  means  of  doing 
so  were  afterwards  obtained.  By  the  arrangement 
between  Lockhart  and  the  defendant,  immediately  these 
cheques  were  given  by  the  Government,  they  became  the 
property  of  LockharL  The  defendant  is  charged  with 
making  away  with  his  estate,  the  estate  over  which  he 
had  a  disposing  power,  with  intent  to  defraud  his  cre- 
ditors. But  it  is  submitted,  that  these  cheques  were  not 
in  equity  part  of  the  defendant's  estate,  and  that  they 
would  have  gone  not  to  his  creditors,  but  to  Lockhart. 

Butler  for  the  Crown.  In  order  to  render  the  107th 
section  available,  it  is  not  necessary  to  allege  in  the  in- 

(a)  33  L.  J.  Ch.  196. 
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formation  that  the  defendant  is  insolvent  within  the 
meaning  of  the  Insolvent  Act,  because  there  is  no  other 
Act  in  force  in  this  colony  by  which  a  person  can  become 
insolvent.  The  cases  referred  to,  K.  v.  Lauds  (a),  R.  v. 
Massey  (h),  and  Jones'  case  (c),  were  all  under  the  Bttnk- 
ruptcy  statutes,  which  only  apply  to  a  particular  class 
of  persons,  persons  liable  to  be  declared  bankrupt,  and 
not  generally  to  all  persons,  as  our  Insolvent  Act ;  and 
it  is,  of  course,  therefore  absolutely  necessary  to  show 
that  the  offender  is  one  of  that  particular  class.  This 
WHS  a  voluntary  sequestration,  and  the  petition  which  is 
the  foundation  of  the  proceedings  being  shown,  it  was 
necessary  for  the  other  side,  in  order  to  get  rid  of  the 
presumption  that  all  the  necessary  steps  were  taken,  to 
produce  evidence  that  such  steps  had  not  been  taken. 
Under  the  Bankruptcy  Act,  also,  certain  things  have 
to  be  done  by  persons  other  than  the  Judge,  and  before 
the  Judge  can  act  at  all ;  and  therefore  the  presumption 
in  favour  of  the  regularity  and  sufficiency  of  the  pro- 
ceedings is  not  as  strong  as  in  proceedings  under  the 
<'olonial  Act,  where,  immediately  the  petition  is  filed, 
the  Judge  is  to  act.  ( Wise,  J.  The  decisions  in  Bank- 
ruptcy do  not  bind  any  other  Court ;  but  the  decision 
of  the  Chief  Commissioner  in  Insolvency  is  a  binding 
decision,  unless  appealed  from  ;  a  wrong  decision  ought 
to  be  got  rid  of  by  appeal].  Here  the  petition  and 
adjudication  was  proved,  and  it  must  be  presumed  that 
nil  the  intermediate  steps  have  been  properly  taken. 
This  Court  hns  held  that  such  a  presumption  exists  with 
regard  to  the  preliminary  proceedings  in  insolvency ; 
R.  V.  Hart  (d),  R,  v.  Garsed  (c).     In  Brcnans  case  (/), 

(rt)  25  L.  J.  M.  C.  14.     {h)  32  L.  J.  M.  C.  21.     (c)  4  B.  &  Ad.  345. 

((/)  April  13,  1849. — Fmmlulent  Insolvency. — The  infonnatiou  was 
for  lotlgiijg  an  inventory  at  the  second  meeting,  coniaining  a  false 
statement  of  his  estate. 

Love,  Idr  the  i)risoner,  argued  certain  points  brought  before  the  Judge 
after  the  prisoner's  conviction. 

Per  Cnriavi.  First,  it  is  fnr  the  presiding  Judge  to  decide,  whether 
new  evi()ence  shall  be  received  for  the  proseculion,  to  meet  a  defect  or 
supply  an  omission.  No  proof  was  given  of  the  sequestration  order. 
On  the  objection  being  made,  the  Judge  allowed  a  witness  to  be  called 
to  sujjply  the  proof. 

Second,  an  inventory  presented  or  filed  before  the  second  meeting, 
-%iil  be  a  lodging  of  it  at  that  meeting,  if  it  be  then  referred  or  used 
by  the  insolvent. 
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the  return  to  a  hahcas  corpus  alleged  that  the  prisoners         ^^^^- 
were  convicted  of  hurglary  by  a  competent  Court,  and    TheQuKKjf 
sentenced  to  transportation,  and  the  Court  of  Queen's       Hughes. 
Bench  held  that  they  must  presume  that  the  sentence 
being  passed  by  a  competent  Court  and  unreversed,  wn*< 
warranted  by  law  and  valid. 

It  is  also  submitted  that  the  creditors  are  not  to  be 
limited  to  those  who  have  proved.  The  object  of  tlie 
statute  is  to  punish  fraud  of  every  kind  upon  creditors 
generally,  and  will  be  construed  so  as  to  give  effect  to 
that  object;  R.  v.  Manser  (g).  The  point  was  con- 
sidered and  decided  in  GarsecVs  case  (e).     On  the  last 

Thii-d,  the  second  meeting  of  creditors  must  be  one  duly  called. 
But  the  Chief  Commissioner  in  his  evidence  called  this  "the  second 
meeting  "  ;  and  stated  that  the  insolvent  then  referred  to  and  amended 
his  inventory.  It  must,  therefore,  he  taken  prlvidftwie  to  be  the  second 
meeting  duly  convened  ;  because  by  s.  34,  the  Chief  Commissioner, 
an  otttcer  of  this  Court — a  public  officer — is  to  convene  it  in  a  particular 
manner ;  and  the  Court  will  presume,  therefore,  that  he  did  this  duty 
iu  this  jwrticular  by  so  convening  the  meeting. 

(e)  19  April,  1859.  — Special  case.  Several  points  reserved. 
1st.  Whether  the  words  **  Thomas  Bellem  and  others,"  were  parcel  of 
the  issue.  The  charge  in  the  information  is,  that  the  act  was  done  with 
intent  to  defraud.  '*  Thoinn.'i  Jiellew  and  others  his  creditors."  2nd, 
Whether  the  documents  certified  by  the  Chief  Commissioner  were  pro- 
jxjrly  received  ;  there  being  several  erasures  and  interlineations  on  tneir 
face,  which  may  or  may  not  have  been  made  by  some  one  else — and 
possibly  after  signature  by  the  Chief  Commissioner ;  Taylor  on  Em- 
deiirr^  §  1606. 

The  Conrt  held,  first,  that  the  charge  was  substantially  that  the  ])ri- 
soner  did  the  act  with  intent  to  defraud  his  creditors  ;  and  that  it  was 
not  necessary  to  prove  Bclhw  to  be  a  creditor.  Secondly,  that  as  it 
would  have  been  an  offence  (a  forgery)  at  the  Common  Law  to  alter  in 
any  material  particular  the  certificate  of  the  Chief  Commissioner,  it 
must  be  pi^esumed  that  the  erasures  and  interlineations  were  made  be- 
fore his  signature. 

On  other  points  reserved  (but  on  which  the  Court  did  not  call 
on  the  Attorney-General,  who  appeared  for  the  Crown),  it  held  as  fol- 
lows :  That  it  was  sufficient  for  tlie  Crown  to  give  evidence  from  which 
a  general  intent  to  defraud  the  prisoner's  creditors  might  be  inferred, 
without  showing  and  without  the  jury  being  able  to  discover  what  was 
llie  ]»articular  mode  of  defrauding.  Also,  that  the  creditors  to  be  de- 
frauded need  not  be  creditors  who  shall  prove  their  debts,  but  that  the 
enactment  was  meant;  to  a})ply  to  all  the  creditors  existing  at  the  time 
of  the  act  done,  or  who  might  exist  at  the  time  of  the  sequestration. 
Further,  that  the  several  entries  in  the  books  were  rightly  received,  as 
all  being  by  the  prisoner's  authority,  or  with  his  knowledge,  and  there- 
fore tending  to  sliov/  deliberation  and  intent  in  the  falsity  persisted  in. 
Lsistly,  that  there  was  enough  to  justify  the  influence  of  an  intent  to  de- 
fraud ;  for  the  duty  of  making  true  entries  in  a  trader's  books  is  obvious, 
and  the  natural  effect  of  false  entries  is  to  inislea<l,  and  therefore  de- 
frautl  creditors;  and  men  are  presumed  to  intend  the  natural  conse- 
quences of  their  own  acts. 

(/)  16  L.  J.  Q.  B.  289.  Cg)  F.  &  F.  45. 
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point  it  is  clear  that  the  subject  of  this  charge  was  money 
which  passes  by  deliver}',  and  cannot  be  subject  of  a 
bailment ;  R.  v.  Hoare  (a).  The  contract  was  not  such 
as  could  be  made  the  subject  of  a  bill  for  specific  per- 
formance, and,  therefore,  Holroyd  v.  Marshall  does  not 
apply.  Even  if  the  contract  was  for  the  delivery  of  the 
cheque,  the  evidence  shows  that  it  was  to  be  applied  for 
paj'ing  the  wages  of  the  men. 

Cvr,  adv.  vult. 


September  30.        Judgment  was  now  delivered  as  follows  : — 

Hargrave,  J.  As  to  the  first  question  reserved  in 
this  special  case,  we  are  of  opinion — That  the  words  of 
the  third  section  of  the  Insolvent  Act  do  not  in  express 
terms  or  b}'  necessary  implication  require  the  examina- 
tion of  the  voluntary  insolvent  to  be  upon  oath  ;  and, 
therefore,  the  order  of  sequestration  in  such  cases  need 
not  be  in  wider  terms  than  the  statute  itself. 

That  the  "  matters  aforesaid'*  mentioned  at  the  close 
of  this  3rd  section  are  the  circumstances  mentioned  in 
the  commencement  of  the  section  as  to  voluntar}'^  insol- 
vency, viz.,  **  That  the  petitioner  is  insolvent,  and  is 
desirous  of  surrendering  his  estate  for  the  benefit  of  his 
creditors,' '  which  matters  are  obviously  most  appro- 
priately "  proved  "  in  this  primary  stage  of  such  pro- 
ceedings by  the  actual  signature  of  the  petitioner  to  the 
written  document  admitting  and  stating  that  *'  he  is 
insolvent  and  desirous  of  surrendering  his  estate,"  and 
forming,  in  fact,  the  foundation  for  the  first  act  of  juris- 
diction by  the  Chief  Commissioner.  The  English 
authorities,  cited  by  Mr.  Martin,  do  not  apply  to  the 
present  case,  because  there  the  petitions  are  onlj'  recited 
in  the  orders,  while  here  they  form  the  essential  part  of 
the  order  itself. 

With  reference  to  the  authorities  cited  from  Taylor 
and  Starkie  as  the  application  of  the  maxim,  "  Omnia 
prastimuntur  rite  et  solemniter  esse  acta,'"  we  find  the 
authorities  as  for  that  matter  far  better  condensed  in 


(a)  1  F.  &  F.  647  ;  S.  P.,  R,  v.  Righey,  2  Sup.  Ct.  R.  C.  L.  176. 
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Broom's  Maxims,  (a)  especially  the  important  cases  of  ]^ 

Haicard  v.  Gossett  {h)  and  Taylor  v.  Clemson  (c)  ;  The  Queen 
in  which  latter  case  Lord  Brougham,  when  affirming  Hughes. 
the  decision  of  the  Exchequer  Chamber  in  the  same 
case,  (d)  says,  '*  It  cannot  be  doubted  that  where  a 
court  of  limited  jurisdiction,  limited  either  in  point  of 
place  or  of  subject  matter  assumes  to  proceed,  its  judg- 
ment must  set  forth  such  facts  as  show  that  it  has  juris- 
diction, and  must  show  also  in  what  respect  it  has  juris- 
diction. But  it  is  another  thing  to  contend  that  it  must 
set  forth  ail  the  facts  or  all  the  particulars  out 
of  which  its  jurisdiction  arises.  It  is  necessary  that 
the  jurisdiction  should  appear,  but  there  is  no  par- 
ticular form  in  which  it  must  be  made  to  appear. 
The  Court  above  which  has  to  examine,  and  may  control 
the  inferior  Court,  must  be  enabled  somehow  or  other  to 
see  that  there  is  jurisdiction, — that  is,  such  jurisdiction 
as  will  support  the  proceeding  ;  but  in  what  way  it  shall 
so  see  is  not  material,  provided  it  does  so  see."  Even 
assuming,  therefore,  that  this  order  which  is  entitled  in 
the  •*  Supreme  Court  of  New  South  Wales,"  is  to  be 
construed  as  the  order  of  a  Court  of  "  Inferior  Juris- 
diction," which  was  not  attempted  to  be  established,  we 
are  of  opinion  that  the  jurisdiction  sufficiently^  appears 
on  this  order.  This  being  our  clear  opinion  on  the  con- 
struction of  the  third  section  from  whatever  point  of 
view  this  order  of  sequestration  be  considered,  there  is  no 
need  for  us  to  consider  Mr.  Butler's  arguments  upon  the 
construction  of  the  107th  section,  further  than  to  state 
that  we  do  not  see  that  such  arguments  are  unsound. 

As  to  the  second  point  raised  on  this  special  case — 
viz.,  that  there  was  no  evidence  of  the  defendant's  insol- 
vency, in  point  of  fact,  at  the  time  of  the  alleged  con- 
cealment— we  think  that  the  case  of  R,  v.  Knight  (e), 
exactly  meets  this  objection. 

As  to  the  third  objection,  the  case  of  R.  v.  Garsed, 
cited  by  Mr.  Butler  in  this  Court ;  and  Reg.  v.  Manser^ 

(a)  pp.  847-866.         (b)  10  Q.  B.  411.         (c)  11  C.  &  F.  610. 
(d)  2  Q.  B.  978.         (e)  1  Sup.  Ct.  B.,  App.  61. 
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The  Queen  there  was  evidence  here  to  show  a  general  intention  to 
Hughes.       defraud  creditors  generally. 

As  to  the  fourth  objection,  we  are  of  opinion  that 
there  was  no  necessity  that  evidence  should  have  been 
produced  that  the  property  embezzled  had  been  dis- 
covered before  the  trial ;  the  charge  being  that  it  liad 
been  embezzled  and  concealed,  and  the  money  having 
been  in  the  hands  of  the  prisoner,  on  or  about  the  day 
charged  in  the  indictment,  under  the  circumstances 
proved  at  the  trial. 

As  to  the  fifth  objection,  the  case  cited  by  Mr. 
Martin  of  Ilolroyd  v.  Marshall,  applies  at  most  only 
to  cases  where  a  bill  for  specific  performance  could 
be  maintained  between  the  parties,  which  cannot  be 
contended  in  this  case ;  for  here  was  no  mutual  agree- 
ment or  contract  capable  of  being  enforced  specifically  ; 
that  is,  Hughes  could  not  have  filed  a  bill  for  specific 
performance  to  make  Lockhart  go  to  Singleton  to  pay 
the  men's  wages,  nor  could  Ijockhart,  therefore,  have 
filed  any  bill  for  the  delivery  to  him  of  these  particular 
cheques  or  this  particular  .£1100.  The  "propert}^" 
therefore,  both  of  the  cheques  and  of  the  money  was» 
both  in  law  and  equity,  vested  in  Hughes  at  the  time  of 
the  embezzlement. 

It  was  admitted  by  Mr.  Martin  that  he  did  not  deny 
the  legal  title  to  be  in  the  prisoner ;  and,  if  so,  it  would 
be  a  very  dangerous  and  novel  step  to  take  in  criminal 
proceedings,  to  admit  that  proceedings  dependent  od 
questions  of  property  should  be  afiected  by  the  existence 
of  any  equitable  charges  upon  the  ''property." 

For  these  reasons  we  think  this  conviction  must  be 
sustained. 

Cheeke,  J.  I  concur  in  the  judgment  of  Mr. 
Justice  Hargrave,  that  this  conviction  must  be  sus- 
tained. 

I  admit  that  I  entertained  very  considerable  doubt  at 
the  trial  of  the  defendant  before  me,  as  well  as  since, 

(a)  p.  45. 
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whether  the  evidence  was  sufficient  to  support  the  infor- ^^^^ 

mation,  in  consequence  of  the  objection  taken  b}-  Mr.     The  Qceen 
Martin  that  the  information  had  not  been  framed  under       Hughks. 
the  107th  section  of  the  Insolvent  Act— passed  expressly 
by  the  Legislature  to  simplify  the  proof  of  the  evidence 
of  insolvenc3^ 

By  the  3rd  section  of  the  Act,  however,  it  is  enacted 
that  "  It  shall  be  lawful  for  any  Judge  of  the  Supreme 
Court  upon  the  petition  in  writing  of  any  person  setting 
forth  that  he  is  insolvent  and  desirous  of  surrendering 
his  estate  for  the  benefit  of  his  creditors"  either  to  direct 
such  person  to  appear  before  him  to  be  examined 
touching  such  insolvency  or  **  upon  proof  of  the  matters 
aforesaid  to  his  satisfaction  to  accept  the  surrender  of 
such  estate." 

The  question  therefore  is — was  not  the  production  of 
the  petition  signed  by  the  insolvent,  and  the  acceptance 
of  the  surrender  of  such  estate,  under  the  hand  of  the 
Chief  Commissioner,  siifficient  evidence  to  go  to  the 
jury  in  proof  of  the  allegation  in  the  information 
that  "he  being  insolvent  his  estate  was  duly  surrendered 
and  adjudged  to  be  sequestrated  accordingly." 

I  think  it  was,  and  as  it  appears  to  me  that  this  objec- 
tion was  the  only  important  one,  and  that  being  now 
overruled  by  the  Court,  the  conviction  must  be 
sustained. 

Stephen,  C.  J.,  said  that  he  had  been  consulted  on 
this  case  by  his  learned  colleagues,  whose  judgment  it 
was,  and  concurred  in  the  result,  although  he  arrived  at 
that  result  for  different  reasons.  He  thought  the  proof  of 
insolvency  sufficient,  because  in  the  first  place  there  was 
the  written  admission  of  Hv^ghes  (in  the  petition)  that 
he  was  in  fact  insolvent ;  and,  in  the  second  place, 
there  was  an  adjudication  sequestrating  Hughes's  estate, 
by  the  officer,  who  certified  that  he  was  "satisfied" 
of  Hughes's  insolvency,  and  it  must  be  presumed,  there- 
fore, that  he  had  "  duly  satisfied  "  himself  of  this  fact. 

Conviction  sustained. 


84 


SUPKEME  COURT  REPORTS. 


1866. 


Lane  and  others  against  Taylor  and  another  (fc). 


nnHE  third  count  of  the  declaration  stated  tliat  at  the 

time,  &c.,  the  plaintiffs  were  lawfully  possessed  of 

divers    goods    and    chattels,    to    wit,  horses,    timber. 


A  joint  action 
will  lio  by 
partners  whose 
goods  have 
been  sold  and 

removed  under  saddlery,  tools,  and  other  goods  and  chattels,  amomitinff 
an  execution  j  >  »  ^  e» 

against  one  of    in  all  to  great  value,  to  wit,  the  value  of  one  thousand 

inff^^miSf™    pounds  sterling;  and  that  before  the  committing  the 

said  grievances,  to  wit,  on  the  1st  August,  1863,  a  writ 

of  execution  was  sued  out  of  the  District  Court   at 


ing  Smith  v. 
Oggia), 

To  a  count 
in  trover  by 
members  of  a 
partnership  ; 
one  of  the  de- 
fendants plea- 
ded that  tlie 
conversion 
complained  of 
was  a  seizure 
and  sale  of  the  the  said  John  Taylor  against  the  said  Hem-y  George 

Lane ;   and    the    said   writ   was   delivered   to   James 


Deniliquin,  by  John  Taylor^  one  of  the  defendants  in 
this  action,  against  the  goods  and  chattels  of  Henry- 
George  Lane,  one  of  the  plaintiffs  in  this  action,  for  a 
certain  sum,  to  wit,  the  sum  £69  19s.,  being  the  amount 
of  a  certain  judgment  of  the  said  Court  recovered  by 


firm  by  the 
other  defen- 
dant, under  a 
writ  of  ^.  /a. 
against  one  of 
the  partners. 
Replication 
setting  up 
negligence  in 
the  sale, 
whereby  the 
goods  realized 
much  less 
than  their 
value.     ITeld 
bad  on  de- 
murrer. 

The  plea 
also  was  held 
bad  as  not 


WiUoughby,  bailiff  of  the  said  Court,  and  one  of  the 
defendants  in  this  action,  to  be  executed  in  due  form  of 
law.  And  the  defendants  wrongfully  intending  to 
injure  and  prejudice  the  plaintiffs,  under  color  of  the 
said  writ  of  execution,  seized  the  said  goods  and  chattels 
of  the  plaintiffs ;  and,  although  the  defendants  then  well 
knew  that  the  said  goods  and  chattels  were  the  property 
of  the  plaintiffs  as  aforesaid,  yet  the  defendants  wrong-^ 
fully,  and  under  color  of  the  said  writ  of  execution, 
wholly  sold  and  disposed  of  the  said  goods  and  chattels 
for  a  small  sum,  to  wit,  the  sum  of  ^58  10s.  And  John 
Taylor,  one  of  the  defendants  in  this  action,  became  the ' 
coSv3/^'^  purchaser  of  the  said  goods  and  chattels,  and  by  pro- 
complained  of.    curement  of  the  defendants,  and  by  color  and  force  of 

in  trespass  for    ^^^®  ^^^^  ^^^^  eloigned  and  carried  them  away  and  dis- 
breaking  and 

entering   the   close   of  the    partners ;    one    of    the    defendants  pleaded    the    same 
judgment  and   execution,  and  alleging  that  the   other  defendant,  in  pursuance  of* 
the    writ   of  ,fi.  fa.,    entered   on    the    premises    to    execute   the   same,   and   ther« 
seized  the  goods  of  one  of  the  partners.     Kcplication,  setting  up  negligence  in  the  sale. 
Belfl  bad  on  demurrer,  as  negligence  in  the  sale  cannot  make  the  entry  unlawful. 

The  plea  was  also  held  bad  as  not  confessing  the  entry  alleged. 

(rt)  3  Sup.  Ct.  R.,  C.  L.  6.         (6)  Before  Stephen,  C.  J.,  Cfieeke,  J.,  and  FaueeU,  J. 
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posed  of  them  to  his  own  use,  whereby  they  became 
wholly  lost  to  the  plaintiflFs.  The  fourth  count  was  in 
trover;  the  fifth  for  breaking  and  entering  the  plain- 
tiff's close,  and  making  a  disturbance  there,  and  expelling 
the  plaintiffs  from  the  possession  thereof. 

The  third  plea  to  the  fourth  couut  by  the  defendant, 
John  Taylor f  stated  that  before  the  alleged  conversion, 
the  defendant,  John  Taylor,  on  the  1st  August,  1863, 
in  the  District  Court,  holden  at  Deniliquin,  by  the  judg- 
ment of  the  said  Court,  recovered  against  Henry  George 
Lane,  one  of  the  plain  tills  in  this  action,  £79  8s.  6d. ; 
and  thereupon  the  said  judgment  remaining  in  full  force 
and  unsatisfied,  the  defendant,  John  Taylor,  sued  out 
of  the  said  Court  the  writ  of  execution  in  the  first  count 
mentioned,  which  said  writ  was  delivered  to  the  defen- 
dant, James  Willoughby,  the  bailiff  of  the  said  Court, 
to  be  by  him  executed  as  therein  mentioned,  by  virtue 
of  which  writ  the  defendant,  James  WillotLghbyy  as 
therein  mentioned,  seized  and  took  and  sold  the  said 
goods  to  satisfy  the  same,  which  is  the  alleged 
conversion. 

The  fifth  plea  to  the  fifth  count  by  the  same  defen- 
dant, contained  similar  averments,  and  alleged  that 
Willoiufhhyy  as  such  bailiff,  "  entered  on  the  said  close 
to  seize  and  take,  and  did  there  seize  and  take  the  goods 
and  chattels  of  the  said  Henry  George  Lane,  the  same 
then  being  in  the  said  close,  for  the  purpose  of  satisfying 
the  said  writ,  which  is  the  alleged  trespass." 

The  second  replication  to  the  defendant,  John  Taylor* s 
third  plea,  stated  that  the  defendant,  John  Taylor,  and 
the  defendant,  James  WiUoughhy,  acting  as  agent  for 
John  Taylor,  and  with  his  consent  and  by  his  authority 
so  wrongfully,  negligently,  and  improperly  conducted 
themselves  in  and  about  the  conduct  of  the  sale  in  the 
third  plea  mentioned,  that  by  reason  thereof  the  goods 
in  the  third  plea  mentioned  were  sold  for  much  less  than 
the  real  value  thereof,  and  than  the  same  might  and 
ought  to  have  been  sold  for  by  them,  to  wit,  at  prices 
amounting  in  the  whole  to  a  small  sum,  that  is  to  say, 
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December  18, 
1865. 


£58  10s.,  being  £941  10s.  less  than  they  might  and 
ought  to  have  been  sold  for. 

The  third  replication  to  the  same  defendant's  fifth  plea 
stated  that  b}'  virtue  of  the  writ  in  the  said  plea  men- 
tioned, the  defendants  after  entering  the  said  close,  seized 
and  took  into  their  possession  divers  goods  and  chattels 
of  the  plaintiffs  then  being  thereon,  amounting  in  all  to 
gi'eat  value,  to  wit,  £800,  and  proceeded  to  the  sale 
thereof,  and  sold  the  same  under  and  b}'  color  and  pre- 
tence of  the  said  writ  for  prices  amounting  in  the  whole 
to  a  small  sum,  to  wit,  the  sum  of  £47  10s.  6d.;  and 
the  defendants  so  wrongfull}',  negligently,  and  impro- 
perly conducted  themselves  in  and  about  the  conduct  of 
the  said  sale  that  by  reason  thereof  the  said  goods  were 
sold  for  much  less  than  the  real  value  thereof,  that  is  to 
say,  for  prices  amounting  in  the  whole  to  £752  Os.  6d. 
less  than  they  might  and  ought  to  have  been  sold  for. 

The  fourth  replication  to  the  same  fifth  plea,  alleged 
that  after  the  entering,  seizing,  and  taking  in  the  said 
plea  alleged,  the  defendants  ejected,  expelled,  put  out, 
and  removed  the  plaintiffs  from  their  possession  and 
occupation  of  the  said  close,  and  kept  and  continued 
them  so  expelled  up  to  the  time  of  the  commencement 
of  this  suit. 

Demurrer  to  the  replications  and  joinder. 

Stephen  for  the  defendant.  It  is  submitted  that  the 
plaintiffs  have  not  a  joint  right  of  action ;  because 
Henry  Lane  had  no  cause  of  action  in  respect  of  the 
matter  complained  of.  The  decision  of  this  Court  in 
Smith  V.  Ogg  (a) ,  cannot  be  supported.  There  in  an  action 
by  A,  and  B.  for  seizing  and  selling  the  joint  property 
of  A,  and  B.  under  ^Ji.fa.  against  A.  only,  it  was  held 
that  the  action  was  right  brought  in  the  joint  names  of 
A,  and  B.  How  can  Ilennj  Lane  have  been  injured  ? 
He  must  lose  his  interest  by  the  sale,  and  the  purchaser 
of  that  interest  would  become  a  tenant  in  common  with 
the  other  partner  in  the  partnership  goods.  The  action 
ought  to  have  been  brought  by  the  two  other  partners 
to  recover  their  interest. 

(a)  3  Sup.  Ct.  R.,  C.  L.  6. 
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It  is  admitted  that  the  allegations  in  the  fourth  repli- 
cation show  a  trespass  ab  initio.  The  matters  set  up  in 
the  second  and  third  replications  are  no  answer  to  the 
third  and  fifth  pleas.  The  fourth  count  is  in  trover. 
The  third  plea  to  that  count  alleges  a  seizure  and  sale 
under  a  Ji.fa.,  and  that  that  is  the  alleged  conversion. 
The  second  replication  to  that  plea  admits  the  writ  and  the 
seizure,  and  it  is  submitted  that  this  replication  is  a 
manifest  departure.  A  mere  nonfeasance  can  be  no 
answer  to  the  justification  pleaded.  This  abuse  of  a 
legal  authority  can  be  no  foundation  for  an  action  of 
trover. .  The  fifth  plea  sets  up  as  a  justification  to  a 
count  in  trespass,  an  entry  to  seize  and  take  under  B.Ji, 
fa.  The  third  replication  to  that  plea,  alleges  that  the 
defendants  held  the  goods  under  the  writ,  and  by  their 
wrongful,  negligent,  and  improper  conduct  of  the  sale, 
obtained  less  for  the  goods  than  they  ought.  It  is  sub- 
mitted that  the  defendants  did  not  become  trespassers 
ab  initio,  by  selling  under  the  circumstances. 

Darley  in  support  of  the  declaration  and  replications. 
Smith  V.  Ogg  is  a  distinct  authority  that  the  action  is 
rightly  brought  in  the  joint  names  of  all  the  partners. 
It  is  submitted  that  the  second  replication  is  good;  the 
conversion  relied  on  is  the  selling  the  partnership  goods 
for  less  than  might  have  been  obtained.  The  defendant 
had  a  writ  against  one  partner,  but  how  can  that  justify 
the  selling  at  a  great  undervalue  of  the  whole  partner- 
ship property  ?  It  is  admitted  that  unless  the  original 
act  of  taking  can  be  the  subject  of  an  action  of  trespass, 
it  can  not  be  a  conversion  in  an  action  of  trover  (a) ; 
but  it  is  submitted  that  as  the  moment  a  bailee  deals 
with  the  goods  bailed  to  him  contrary  to  the  bailment 
ti-over  will  lie,  so  the  defendant  was  guilty  of  a  conver- 
sion so  soon  as  he  sold  the  goods  of  all  the  plaintiffs, 
when  he  was  only  entitled  to  sell  the  undivided  share  of 
one  of  them.  By  the  acts  alleged  in  these  replications, 
the  defendant  became  a  trespasser  ab  initio,  and  then 
trover  will  lie.     And  the  third  and  fifth  pleas  are  bad. 
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(a)  See  Powell  v.  Hoyland,  6  Kxch.  72. 
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[Stephen,  C.  J.  No  objection  is  noted  to  them  in  the 
demurrer  book].  The  replications  are,  nevertheless,  in 
each  case  good,  as  showing  that  the  plea  is  bad.  [Ste- 
phen,  C.  J.  But  will  trover  or  trespass  lie  for  the  sale 
and  removal  complained  of?  The  trespass  being  to  the 
land  or  house  in  which  the  goods  were].  PiHce  v. 
WoodhoHse  (a)  was  referred  to. 

Cur»  adv.  vidL 

Stephen,  C.  J.,  now  delivered  the  judgment  of  the 
Court  in  this  case,  as  follows  : — 

The  plaintiffs  in  this  case,  {Henry  and  Alfred  Lane, 
and  John  Gresham) ,  are  partners  in  trade  ;  against  one 
of  whom,  Henry  Lane,  a  writ  of  ^n  facias  issued  out 
of  the  Deniliquin  District  Court,  at  the  suit  of  the  now 
defendant  Tayloi\  directed  to  the  other  defendant  WU- 
Umghby,   Under  this  writ,  both  defendants  entered  cer- 
tain premises  of  the  firm,  or  by  concert  caused  them  to 
be  entered;    and  there  seized  and  carried  away,  and 
eventually  sold,  bodily,  sundry  goods  belonging  to  the 
partnership — Taylor  himself  becoming  the  purchaser. 
The  action  is  brought  by  all  the  members,  therefore, 
relying  mainly  on  the  decision  of  this  Court  in  Smith  v. 
Ogg  (b),  to  recover  damages  for  those  acts;   but  the 
question  is  now  raised  on  the  pleadings,  by  demurrer,  to 
what  extent  (if  any)  this  joint  claim  can  be  supported. 
The  third  count  sets  out  all  these  facts,  excepting  that 
of  the  entry  into  the  plaintiff's  close  or  place  of  business. 
The  defendant  Taylor  (alone)  demurs,  on  the  ground 
just  mentioned — contending  that   Henry  Lane,  at  all 
events,  being  the  execution  debtor,  and  liable  therefore 
as  such  to  the  extent  of  his  interest,  can  have  no  right  to 
join  in  this  action. 

We  are  of  opinion,  in  conformity  with  the  judgment 
in  Smith  v.  Ogg,  that  the  action  is  rightly  brought  in  the 
name  of  the  firm.  The  law  is  perfectly  settled,  that, 
under  a  writ  against  the  goods  of  one  partner  only,  exe- 
cuted against  goods  of  the  partnership,  the  entu-e  corpus 
of  the  whole  (or  so  much  as  may  be  necessary)  must  be 

(a)  1  Exch.  659.  (ft)  3  Sup.  Ct.  R.,  C.  L.  9. 
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seized;  but  that  none  of  them  can  be  removed,  since 
nothing  is  sold  by  the  oflScer  except  only  the  one  person's 
interest  therein.  Whatever  that  interest  is,  or  whatever 
his  partnership  share,  no  more  can  be  transferred  to  the 
purchaser*  who  must  ascertain  as  best  he  may,  how  the 
accounts  of  the  firm  and  the  other  members  stand  with 
his  debtor,  before  he  can  know  accurately  his  own  rights 
and  position  with  regard  to  the  purchase.  All  this  may 
be  and  is,  in  this  colony  especially,  a  very  unsatisfactory 
state  of  things ;  but  such  is  the  law  on  the  subject. 
The  purchaser,  however,  is  not  altogether  without  a 
remedy — or,  at  least,  the  means  of  discover}^ ;  for,  the 
existing  partnership  being  dissolved  as  to  the  goods  thus 
dealt  with,  he  is  with  respect  to  them  substituted  for  the 
debtor. 

But  here  the  goods  themselves — the  property  at  least 
of  the  finn  up  to  the  moment  of  sale, — liave  been  sold 
absolutely,  and  removed  from  the  partnership  premises, 
and  from  their  control ;  the  purchaser  retaining  the  goods 
under  that  sale,  wholly  as  his  own.  For  this  wrong,  it 
is  contended  that  the  debtor's  partners  idone  should  sue ; 
the  argument  being,  that  the  debtor  himself  has  ceased 
to  have  any  interest  in  the  property.  But,  as  it  appears 
to  us,  neither  by  the  seizure  which  was  legal,  nor  the 
sale  which  was  illegal,  did  he  altogether  lose  that  interest. 
Yor,  supposing  that  the  levy  was  excessive,  (that  is  to 
say,  effected  on  an  unreasonable  portion  of  the  partner- 
ship goods,)  the  debtor  himself  would  surely  have  a  right 
of  action  for  that  injury.  Yet  he  could  not  sue  alone  ; 
and  for  the  same  reason,  neither  could  his  partners.  All 
alike  would  be  interested  in  such  a  case  ;  and  all,  there- 
fore, necessarily  would  join  in  the  suit.  And  so  here. 
All  the  partners  alike  were  interested,  although  probably 
not  in  an  equal  degree,  that  no  more  than  the  debtor's 
share  or  interest  should  be  sold ;  and  that,  at  any  rate, 
the  goods  should  not  be  removed — or  sacrificed,  as  goods 
sold  under  such  circumstances  usually  are,  by  a  bailiflTs 
sale  of  them.  The  interest  of  the  indebted  partner,  if  no 
more  had  been  dealt  with,  might  have  been  bought  in  by 
his  co-pai-tuers ;  and  he  may  reasonably  complain,  as  well 
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as  the3^  that  the  opportunity  was  not  afforded  them. 
The  injurious  act,  consequently,  affected  all. 

But  again.  The  partnership  in  these  goods  would  not 
be  dissolved,  and  the  purchaser  made  a  tenant  in  common 
with  Gresham  and  Alfred  Lane,  except  by  a  sale  of 
Heni-y's  undivided  share.  Now  there  never  has,  in  fact, 
been  such  a  sale.  Or,  if  the  actual  sale  here  operated  to 
that  extent  alone,  notwithstanding  the  terms  used  and 
notwithstanding  the  removal  of  the  goods,  how  are  the 
two  solvent  partners  to  sue  their  co-tenant  for  the  latter 
act  ?  But  why  should  Taylor  who  never  assumed  to  be 
such  a  tenant,  but  has  throughout  claimed  under  his  pur- 
chase as  sole  owner,  be  thus  protected  ?  The  other  de- 
fendant who  has  illegally  sold  and  delivered  the  entirety, 
would  doubtless  claim  similarly  to  defeat  such  an  action, 
on  the  ground  thtvt  he  was  by  the  seimre  a  tenant  in 
common.  And  it  would  be  contended,  that  any  defence 
available  to  Willoughby,  as  bailiff,  will  extend  equally  to 
Taylor  as  one  acting  in  his  aid.  If,  moreover,  Gresham 
and  Alfred  Lane  sued  alone,  it  is  not  easy  to  see  how 
damages  for  the  assumed  sale,  or  removal,  could  be  appor- 
tioned to  them.  For  their  interest  in  the  goods  would 
be  that,  only,  which  did  not  legally  pass  to  the  pur- 
chaser ;  and,  since  that  which  did  so  pass  cannot  be 
ascertained  in  a  Court  of  Law,  how  could  the  value  of 
the  residue  be  estimated  there? 

But,  in  our  opinion,  the  illegal  sale  and  removal  of 
these  goods  by  the  defendants,  with  intent  avowedly  to 
pass  the  entire  property  therein  from  all  the  partners, 
made  each  defendant  answerable  in  damages  to  them 
unitedly,  for  the  reasons  given.  And  further,  we  think 
that  the  act  amounted  to  an  excess  and  abuse  of  authority 
in  the  officer,  which  rendered  the  sale  itself  wholly  void 
— and  his  proceedings  indefensible  throughout  (a).  On 
the  demurrer  to  their  third  count,  therefore,  (the  one 
hitherto  under  consideration),  the  plaintiffs  will  liave 
judgment. 

The  case  of  Mayheiv  v.  Herrick  (6),  relied  on  for  the 

(a)  See  Oxlei/  v.  IFaUs,  1  T.  R.  12  ;  and  Shortland  v.  GovcU,  5  B.  & 
C.  487. 

(i)  7  C.  B.  246. 
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defendants,  was  cited  in  Smith  v.  Ogg ;  and  its  effect, 
according  to  our  apprehension,  appears  to  be  misunder- 
stood. An  execution  there  had  issued  against  the  goods 
of  one  partner ;  and  the  officer,  as  in  the  present  case, 
after  levying  on  the  partnership  property,  sold  bodily  all 
that  he  seized,  and  delivered  the  whole  to  the  purchaser. 
For  this  act,  the  other  partner  alone  brought  his  action 
against  the  officer,  complaining  exactly  as  in  the  third 
count  here.  There  was  no  count  in  trover,  or  trespass, 
(or  in  fact  any  other  count),  in  respect  of  such  sale  or 
delivery.  But,  it  seems,  there  was  a  seizure  and  sale 
also  of  other  goods,  which  were  the  solvent  partner's 
separate  property.  These  last,  it  was  clear,  the  officer 
had  no  shadow  of  a  right  to  seize,  much  less  to  sell ;  and 
the  first  count,  which  was  in  trover,  had  reference  exclu- 
sively to  that  seizure.  On  that  first  count,  the  plaintiff 
Mayhew  obtained  a  verdict ;  and  there  could  have  been 
no  question,  respecting  his  right  so  far.  But,  as  to  the 
second  count,  some  difficulty  appears  to  have  been  felt ; 
and  a  motion  was  made,  on  leave  reserved,  to  enter  a 
verdict  for  him  on  that  count,  for  one  moiety  (being  his 
share)  of  the  value  of  the  joint  property. 

Now,  there  was  no  motion — according  to  the  report, — 
to  add  the  amount  of  that  moiety  to  the  first  count ;  and 
with  respect  to  the  second,  which  (as  already  stated)  was 
not  in  trover,  the  entire  facts  were  there  set  out — so  that 
the  defendant's  authority,as  well  as  his  proceedings  under 
or  by  colour  of  the  writ,  appeared  on  the  record.  Some 
of  the  arguments  and  observations  in  the  case,  therefore, 
appear  to  have  been  uncalled  for  and  iuapproprinte.  The 
only  pleas  were,  not  guilty,  and  a  denial  of  the  owner- 
ship ;  that  is  to  say  in  Mayhew  alone,  as  alleged  in  the 
first  count,  and  in  the  two  partners,  as  averred  in  the 
second.  The  Court,  regarding  the  officer  from  the 
moment  of  seizure  as  a  tenant  in  common  with  Mayhew, 
discussed  the  question  of  one  such  tenant's  liability  to  his 
co-tenant,  in  trover,  for  a  mere  wrongful  sale ;  but  finally 
decided,  without  reference  to  that  point,  that  the  plain- 
tiff was  entitled  to  recover  on  his  second  count — to  the 
amount  of  the  value  of  his  moiety. 


1866. 

Lane 

and  others 

V. 
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and  another. 
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That  case,  on  examination,  does  not  militate  against 
the  decision  in  Smith  v.  Ogg.  Even  if  the  second  part- 
ner (the  execution  debtor)  ought  there  to  have  been 
joined, the  omission  could  only — according  to  the  authori- 
ties cited  in  1  Ch.  PL  6th  edition  66, — have  been  taken 
advantage  of  by  plea  in  abatement ;  and  there  was  no 
such  plea.  The  one  partner  therefore  being  the  only 
plaintiff,  and  appearing  to  be  in  fact  interested  in  half 
the  property,  but  no  more,  rightly  recovered  in  the  action 
to  the  extent  of  that  moiety.  Mayhew  sought,  indeed, 
only  to  recover  the  value  of  his  moiety ;  and  was  willing, 
accordingly,  to  recognise  the  seizure  as  legal,  and  the  sale 
as  having  passed  the  interest  of  his  partner.  The  ques- 
tion of  trespass  or  tort  ah  initio,  therefore,  or  the  right  of 
that  partner  to  join  in  the  action,  was  not  raised. 

The  sheriff — or  other  officer  executing  a  writ — ^is  not, 
we  apprehend,  merely  constituted  a  tenant  in  common 
with  the  other  partners,  on  seizing  partnership  effects 
under  a  writ  against  one  of  the  firm.  If  strictly  such  a 
tenant  and  no  more,  he  would  scarcely  possess  that  degree 
of  control  over  the  property,  which  an  officer  charged 
with  such  a  duty  requires.  For  all  purposes,  he  cannot 
be  considered  simph/  as  a  tenant  in  common.  A  sheriff^s 
actual  position,  in  these  and  similar  cases,  is  that  of  a 
public  officer,  clothed  with  an  authority  given  to  him  by 
the  law,  which  he  is  to  exercise  only  according  to  law  ; 
and  when,  b}'  any  act,  he  exceeds  that  authority,  he 
becomes — by  the  well  known  rule  of  law — a  tort  feasor 
from  the  beginning.  On  this  ground  alone,  if  on  no 
other,  the  present  action  by  the  partners  would  seem 
clearly  to  be  maintainable. 

The  fourth  count  is  in  trover  ;  and  to  this  the  de- 
fendant Taylor  pleads,  in  effect,  (in  his  third  plea),  that 
the  conversion  complained  of  was  a  seizure  and  sale  by 
Willonghhy — that  is  to  say  of  the  goods  of  the  firm,  under 
a  writ  against  one  of  that  firm.  To  this  there  is  no  de- 
murrer, nor  any  notice  of  objection  in  the  demurrer  book. 
But  the  plaintiffs  have  filed  a  replication,  (their  second 
on  the  record) ,  setting  up  negligence  in  tlie  sale — whereby 
the  goods  realised  much  less  than  their  value.    This 
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replication  is  demurred  to,  and  it  is  clearly  bad.  No 
amount  of  negligence  or  mismanagement,  merely,  can 
countervail  the  defence  of  a  sale  under  the  writ  relied  on, 
if  that  sale  were  otherwise  valid ;  or  make  a  conversion 
wrongful,  which  in  itself  was  authorised  by  that  writ. 

As  the  Court,  however,  is  bound  to  give  judgment  as 
to  each  issue  on  the  whole  record,  the  question  yet 
remains  for  us  whether  the  plea  itself,  although  not 
demurred  to,  can  be  maintained.  We  have  already  ex- 
plained why  the  sale  of  these  goods,  instead  of  the  one 
partner's  interest  in  them,  was  illegal.  But  the  seizure 
of  the  goods,  in  the  first  instance,  was  perfectly  right ; 
and  the  mere  sale  of  them,  if  there  were  no  more,  (and  no 
more  is  admitted  in  the  plea,)  does  not  itself  amount  to  a 
conversion.  The  plea,  therefore,  does  not  confess  the 
count  to  which  it  is  directed ;  and  if  it  did,  it  would 
contain  no  matter  sufficient  to  avoid  it.  The  conversion 
relied  on  by  the  plaintijQTs,  we  presume,  is  the  delivery 
and  removal  of  the  goods — consequent  on  the  sale:  but 
those  acts,  as  we  have  seen,  cannot  be  justified.  On 
these  pleadings,  consequently,  as  they  stand,  (the  demur- 
rer to  the  replication  to  the  3rd  plea,)  the  plaintifiFs  must 
also  have  judgment.  The  further  objection  exists,  which 
we  notice  in  dealing  with  the  5th  plea,  that  the  seizure 
and  sale  are  not  admitted  to  have  been  by  Taylor,  the 
party  pleading;  but  are  spoken  of  by  him  as  the  acts  of 
WiUoughhy  only. 

There  is  yet  a  fifth  count  in  the  declaration;  which 
charges,  simply,  an  entry  into  the  plaintiffs'  close.  To 
this,  the  5th  plea  (by  Taylor  alone  as  before)  sets  out 
the  judgment  in  the  District  Court,  with  the  writ  issued 
thereon ;  and  alleges  that  the  defendant  Willoucihhy y  in 
pursuance  of  such  writ,  entered  on  the  premises  to  execute 
the  same,  and  there  seized  Henri/  Lane^s  goods  accord- 
ingly. The  plaintiffs  reply,  thirdly,  the  same  in  substance 
as  to  Taylor  s  third  plea ;  and  the  replication  is  demurred 
to,  on  similar  grounds  to  those  taken  to  the  second.  It 
is  clearly  had,  like  its  predecessor;  for  negligence  in  the 
sale,  merely,  cannot  make  the  entry  complained  of  unlaw- 
ful, if  the  plea  itself,  but  for  the  matter  stated  in  reply,. 
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discloses  a  justification.  Now  the  entry  by  WiUou^hby, 
or  by  Taylor  in  his  aid,  under  the  writ  in  question,  was 
clearly  justifiable.  But  the  difficulty  here  is,  though  the 
objection  seeiire  purely  technical,  that  this  5th  plea — as  it 
stands — professes  or  assumes  to  answer  what  it  does  not 
either  in  terms  or  impliedly  admit.  The  plea  is  by 
Taylor  alone,  and  it  admits  no  entry  by  himself,  but  one 
by  Willoughby  only.  As  a  defence  for  the  latter,  there- 
fore, (or  for  Toy Zor  equally,  had  he  entered,)  it  would  be 
a  complete  answer ;  but,  as  now  framed,  the  plea  fails. 

If  this  defendant's  omission  to  confess  an  entry,  by 
himself  as  well  as  by  Willoughby,  was  accidental,  he  may 
at  once  amend  his  5th  plea.  And  he  may  do  so  without 
costs,  as  the  only  demurrer  is  to  the  replication,  which  is 
bad ;  and  there  is  no  note  of  an  exception,  on  any  ground, 
to  the  plea,  nor  was  the  point  even  suggested  on  the 
argument. 

There  is  another  replication  by  the  plaintiffs  (their 
fourth)  to  the  same  5th  plea,  that  the  defendants  not  only 
entered  the  close  mentioned,  but  expelled  the  plaintiffs 
therefrom.  This  is  also  demurred  to  on  the  record ;  but 
it  was  frankly  admitted  for  the  defendants,  that  the  repli- 
cation is  good — as,  if  true,  they  made  themselves  by  that 
act  tresj)assers  fi'om  the  beginning.  On  the  demurrer  to 
this  fourth  replication,  consequently,  judgment  will  be 
for  the  plaintiffs. 

Judgment  accordingly. 
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interest  (other  than  the  equity  of  redemption)  of  certain 
persons,  namely,  of  G.  Humplmes,  heir  at  law  of  G. 
Humphries,  then  deceased,  and  of  J.  Cunningham  and 
G.  Cunningham,  devisees  of  the  said  G.  Humphries, 
deceased,  of,  in,  and  to  a  certain  piece  or  parcel  of  land, 
(then  described),  at  the  price  of  £250,  and  upon  the 
terms  and  conditions  following,  that  is  to  say,  that  the 


Maclean  against  Dight. 

HE  first  count  of  the  declaration  stated  that  by  an  The  tiret  count 

agreement  of  26  September,  1864,  it  was  agreed  'l.^i\^^  stated 

by  and  between  the  plaintiff  and  the  defendant  that  the  that  A.,  sheriff 

plaintiff  should  sell  to  tlie  defendant,  and  the  defendant  &c.,  agreed  to 

should  purchase  of  the  plaintiff  all  the  right,  title,  and  ^efen^^n®  ^^^i^ 

that  the  latter 
ngreed  to  buy 
from  him 
**the  right, 
title,  and 
interest "  of 
one  fl.j  '*  heir- 
at-law,"  and 
ot'J.&udG.C, 
'* devisees"  of 
G.  H.,  de- 
defendant  should  pay  to  the  plaintiff  a  deposit  of  £62  ceased,  to  and 

•  m  Cfii'fcaiii 

lOs.,  in  part  of  the  said  purchase  money,  at  the  time  of  lands  described 
the  making  of  the  said  agreement,  and  that  the  defen-  namT^Avp 
dant  should  pay  to  the  plaintiff  the  balance  of  the  said  ment  of  fulfil- 
.purchase  money  within  seven  days  from  the  date  of  the  ^tiditbns 
said  agreement.   Averment  of  fulfilment  of  all  conditions  precedent, 
precedent.     Breach,  non-pavment  of  the  balance,  moio  payment  of 

The  second  count  stated  that  **in  consideration  of  the  count  was  for 
plaintiff  agreeing  to  sell  to  the  defendant  all  the  right,  or  preparing^ 
title,  and  interest  (other  than  the  equity  of  redemption)  a  conveyance 
of  certain  persons  (as  described  in  the  first  count),  of  and  mises,  for  exe- 
in  and  to  a  certain  piece  or  parcel  of  land  (as  in  the  first  p"aintiff^pf^ 
count)  for  the  price  of  £250,  the  defendant  promised  setting  out 
that  he  would  within  a  reasonable  time  in  that  behalf  in^ri^iira^n  ' 

action  by  one 
C.,  against  the  same  heir  and  devisees,  on  certain  debts  due  by  the  testator  in  his  life 
time;  in  which  action  these  defendants  allowed  judgment  to  go  against  them  by 
default ;  whereupon  a  writ  of  fieri  facias  issued  to  "the  plaintiff  as  sheriff,  commanding 
him  to  levy  the  amount  of  that  judgment  on  the  lands  and  goods  of  the  heir  and 
devisees.  The  plea  then  alleged  that  the  sale  was  under  the  writ,  and  that  the  heir 
never  had  any  title  to  or  interest  in  the  land  in  question,  and  that  the  devisees  held  it 
in  trust  only,  without  any  beneficial  interest  in  themselves  whatever. 

Replication,  setting  out  the  testator's  will,  by  which  it  appeared  that  he  left  all  his 
property  to  the  devisees  named,  the  land  in  question  being  a  portion  in  trust  for  liis 
wife  and  children,  alleged  that  the  testator  died  seized  thereof.  Meldy  on  demurrer 
that  the  plaintiff  was  entitled  to  judgment. 

Every  devise  is  void  as  against  a  testators  unpaid  creditors,  of  every  degree,  and 
land  of  which  the  testator  died  seized  remains  vested  in  the  heir  for  their  beneiic 
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Maclean      a  conveyance  of  the  said  premises.  Averment  of  readiness 

DiGHT.        *^^  willingness  to  execute,  and  of  the  fulfilment  of  all 

conditions  precedent.     Breach,  refusal  to  prepare  and 

tender,  &c. 

Demurrer  and  joinder. 

Plea  1.  That  after  the  death  of  the  said  G.  Htm- 
phries,  deceased,  one  D.  Cunneen,  sued  the  said  G, 
Humphries  and  the  said  J.  Cunningham  and  G.  Cun- 
ningham in  the  declaration  mentioned,  in  this  Honorable 
Court,  and  that  the  declaration  in  the  said  action  was  in 
the  words  following;  (the  plea  then  set  out  at  length  the 
declaration  in  the  action  referred  to,  which  was  to 
recover  the  amount  of  certain  overdue  and  unpaid  pro- 
missory notes  of  the  said  G.  IlumphneSy  and  interest 
thereon).  The  plea  then  alleged  that  the  defendants  in 
the  said  action  suffered  judgment  by  default  therein,  and 
the  plaintiff  in  the  said  action  signed  judgment  therein 
against  the  said  defendants,  which  judgment  was  in  the 
words  following ;  (the  usual  signed  memorandum  of  the 
judgment  was  then  set  out  at  length).  The  plea  then 
averred  that  afterwards  the  said  plaintiff  in  the  said 
action  sued  out  of  this  Honorable  Court  a  writ  of  fieri 
facias,  therein  directed  to  the  plaintiff  as  Sheriff  of  New 
South  Wales,  whereby  the  plaintiff  was  commanded  in 
the  words  following  (the  material  portions  of  the  writ 
of  fieri  facias  were  then  given).  The  plea  then  avenged 
that  he  the  plaintiff  as  such  Sheriff,  acting  under  the 
said  writ,  made  the  agi'eement  with  the  defendant  as  in 
the  said  declaration  mentioned.  And  that  the  said 
6r.  Humphries,  in  the  said  declaration  mentioned  as  heir 
at  law  of  the  said  G.  Humphries,  deceased,  had  not 
before  or  at  the  time  of  such  agreement  and  has  not  any 
right,  title,  or  interest  in  or  to  the  said  lands  in  the 
declaration  mentioned ;  and  that  the  said  lands  were 
before  and  at  the  time  of  the  said  agreement  and  are 
the  lands  of  the  said  J.  Cunningham  and  G.  Cunning- 
ham as  trustees  for  divers  cestui  que  trusts  beneficially 
interested  therein,  and  by  reason  of  the  premises  the 
plaintiff  is  unable  to  make  any  title  to  the  interest  sold 
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in  the  said  declaration  mentioned.  Maclean 

Demurrer  and  joinder.  Dight. 

Replication.  That  the  said  lands  in  the  declara- 
tion mentioned  became  and  were  vested  in  the  said  J. 
Cunningham  and  G.  Cunningliam  under  and  by  virtue 
of  the  last  will  and  testament  of  the  said  (r.  Humphries 
deceased,  and  not  otherwise,  which  said  last  will  and 
testament  was  and  is  in  the  words  following,  that  is  to 
say : — "  This  is  the  last  will  and  testament  of  me  George 
Humphries.  I  give  and  bequeath  to  John  Cunningham , 
of  Bathurst,  and  to  George  Cunningham,  of  Windsor, 
the  whole  of  the  property  which  I  may  die  possessed  of, 
whether  landed  or  personal,  for  the  sole  benefit  of  my 
widow,  Jane  Humphries,  to  be  enjoyed  by  her  during 
her  life,  and  at  her  death  the  property  to  be  sold  and  the 
proceeds  to  be  divided  equally  amongst  my  sons  and 
daughters."  Averment,  that  the  said  will  of  the  said 
G,  Humphries  deceased  was  duly  executed,  and  that 
the  said  G.  Humphries  who  is  deceased  is  the  G.  Hum- 
phries  deceased  mentioned  in  the  pleadings  hereinbefore 
set  forth.  And  the  said  J,  Cunningliam  and  G,  Cun- 
ningham  are  the  J.  Cunningham  and  G.  Cunninghum 
respectively  mentioned  in  the  aforesaid  pleadings ;  and 
the  said  lands  in  the  aforesaid  pleadings  mentioned  are 
lands  which  were  of  the  property  of  which  the  said  6r. 
Humphries,  deceased,  died  seized  and  possessed,  and 
by  reason  of  the  premises,  the  said  devise  of  the  said 
land  to  the  aforesaid  J,  Cunningham  and  G.  Cunning- 
ham  was  and  is  void  as  against  the  aforesaid  D. 
Cunneen. 

Demurrer  and  joinder. 

Martin,  Q.  C,  in  support  of  the  declaration  and  repli- 
cation and  of  the  demuiTer  to  the  pleas.  The  contract 
declared  on  is  for  the  sale  of  all  the  right,  title,  and  in- 
terest of  the  heir  and  devisees  of  the  testator  in  certain 
land,  and  contains  no  agreement  that  the  heir  and  devi- 
sees had  any  interest  in  the  subject  matter  of  the  sale. 
The  questions  are  chiefly  these,  whether  under  an  execu- 
o— 5    • 
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Maclean  take  and  make  a  title  to  land  which  is  so  devised ;  and 
DioHT.  whether  the  sheriff  is  bound  to  make  out  or  conve}^  any 
title  at  all  to  a  purchaser  at  a  sheriff's  sale ;  i.e.,  whether 
his  sales  are  not  of  the  chance  of  a  title,  and  whether 
there  was  here,  looking  at  the  whole  record,  any  title 
seizable  b}'  him  vested  in  either  the  devisees  or  heir.  It 
is  submitted  that  under  a  contract  of  this  kind,  it  is  im- 
material whether  there  is  a  good  title  or  not ;  and  the 
responsibility  is  on  the  purchaser  of  enquiring  what  the 
interest  is  that  is  sold.  The  right  of  action  by  a  creditor 
is  ^dven  against  the  devisees ;  and  it  is  immaterial 
whether  they  are  devisees  in  trust  or  not.  The  law  is 
thus  stated  by  the  Lord  Chancellor,  in  Morleify.  Mot- 
ley (a):  ** Before  the  statute  of  8  W.  &;  M.,  c.  14,  a 
devise  defeated  the  right  of  a  creditor  altogether,  because 
the  judgment  was  that  it  should  be  recovered  out  of  the 
real  estates  that  had  descended  to  the  heir;  and  the 
answer  would  have  been  nil  to  that,  if  the  lands  had  been 
devised  away.  This  was  a  very  improper  way  of  de- 
feating the  rights  of  creditors ;  and  to  obviate  that,  the 
statute  of  Fraudulent  Devises  was  passed,  which  sub- 
stantially made  the  lands  liable  just  in  the  same  way  if 
they  had  been  devised  as  if  they  had  been  left  to  descend ; 
and  the  statute  says  that  the  devise  shall  be  fraudulent 
and  void  as  against  the  creditors  "  (that  is  specialty  credi- 
tors). "  Then  it  says,  that  notwithstanding  such  devise, 
the  creditors  may  sue  the  heir,  joining  with  him  as  a  co- 
defendant,  the  devisee.''  Under  the  1 W,  I\^,  c.  47,  s.  4, 
a  specialty  creditor  can  now  maintain  an  action  against 
the  devisee  alone  where  there  is  no  heir,  which  it  was 
decided  he  could  not  do  under  the  statute  of  W.  &  M; 
Hunting  v.  Sheldrake  {b).  But  whereas  no  action  against 
the  heir,  or,  if  the  property  be  devised,  against  the  heir 
and  devisee,  could  in  England  be  maintained,  except  in 
respect  of  debts  by  specialty,  in  which  the  heir  was  bound, 
the  remedy  is  afforded  in  this  colony  equally  in  respect  of 
contract  debts.  The  law  on  this  subjecthas  beenrecently 

■      (a)  25  L.  J.,  Ch.  4.  {b)  9  M.  &  W.  256. 
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considered  by  the  Privy  Council,  in  Bidlen  v.  A  ^Beckett  1866. 
(a),  where  it  was  held  (as  the  law  has  for  many  years  Maclean 
been  supposed  to  be),  that  the  object  of  the  54  G.  III.,  Dight 
was  to  render  real  estate  in  this  colony  liable  for  debts  of 
every  kind,  as  it  was  in  England  for  specialty  debts ;  and 
the  creditor  is  to  proceed  in  respect  of  the  real  estate  as 
he  would  in  respect  of  the  personal  estate ;  but  in  both 
instances,  against  the  person  in  whom  the  property  is. 
The  subject  is  alluded  to  in  the  Chief  Justice's  book  on 
the  Constitution  of  the  Supreme  Court :  **  Some  Legis- 
lative provision  seems  desirable,  to  define  or  declare  the 
title  acquired  by  purchasers,  under  a  sheriflTs  sale ;  as 
also,  to  facilitate  the  investigation  of  the  defendant's 
title,  and  compel  the  production  of  his  title  deeds.  In 
this  colony,  the  sheriflF  sells  the  defendant's  *  right,  title, 
and  interest,'  whatever  they  may  be ;  and  he  conveys  the 
same  to  the  purchaser,  and  to  his  *  heirs  and  assigns,'  by 
an  instrument  called  a  bill  of  sale."  He  referred  to 
Chitty  on  Pleading  (6).  It  is  consistent  with  the  plea 
that  the  land  in  question  was  vested  in  the  devisees  under 
a  devise,  void  as  against  the  judgment  creditor,  and  the 
devise  being  void,  an  interest  passed  under  the  contract. 

Stephen,  in  support  of  the  pleas  and  the  demurrer  to 
the  declaration  and  replication.  It  is  submitted  that 
this  land  thus  devised  is  subject  to  a  trust,  and  cannot  be 
sold  by  the  sheriff,  but  can  only  be  reached  by  means  of 
a  Court  in  Equity.  Bullen  v.  A'Beckett  is  a  distinct 
authority,  if  the  action  had  been  against  the  executors, 
and  the  sale  had  been  under  a^./a.  in  such  action,  that  no 
title  to  the  land  would  have  passed.  The  land  to  be  sold 
must  be  that  of  the  debtor,  but  under  this  writ  the  sheriff 
is  directed  to  sell  the  land  of  the  heir  and  devisees,  and 
not  of  the  testator.  It  is  submitted  that  the  writ  and 
proceedings  are  irregular,  although  they  cannot  be  ques- 
tioned at  the  instance  of  the  defendant,  the  purchaser. 
The  statute  54  G.  III.,  never  intended  to  place  land  in  the 
same  position  as  chattels  were  before  it  was  passed.  The 

(a)  1  Moore,  P.  C.  N.  S.  228  ;  9  Jur.  N.  S.  973. 
{b)  1  vol.  p.  60  ;  2  Id.  833. 
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I8gg«        declaration  is  clearly  bad,  because  it  does  not  allege  that 
Maclean      the  sale  was  made  by  him  in  his  official   character. 
DiQHT.       [Stephen f  C.  J.     If  you  cannot  show  that  they?. /a.  is 
bad,  by  pleading  it  you  make  the  declaration  good]. 

Cur,  adv,  t'ldt. 

May  8.  STEPHEN,  C.  J.,  now  delivered  judgment  in  this  case 

as  follows : — 

This  is  an  action  by  the  Sheriff,  or  brought  in  his 
name,  against  the  purchaser  at  auction  of  a  certain  inter- 
est in  or  title  to  land,  to  recover  the  balance  of  the 
purchase  money.  The  declaration,  without  showing  that 
the  plaintiff  acted  as  sheriff,  states  that  he  agreed  to  sell 
to  the  defendant,  and  that  the  latter  agreed  to  buy  from 
him,  the  "  right,  title,  and  interest  '*  of  one  Humphreys, 
*'  heir  at  law,"  and  of  John  and  George  Cunningliam, 
"  devisees  "  of  George  Humphreys,  deceased,  to  and  in 
certain  land  described,  at  a  price  named ;  of  which  the 
defendant  has  paid  a  portion  only.  The  second  count  is 
for  not  tendering  or  preparing  a  conveyance  of  the  premises, 
(by  which  must  be  understood  the  right,  title,  and  inter- 
est aforesaid,)  for  execution  by  the  plaintiff. 

The  defendant  has  demurred  to  the  declaration,  insist- 
ing that  it  discloses  no  consideration  for  his  promise,  and 
no  mutuality  in  the  contract ;  the  plaintiff  not  affecting 
to  have  in  himself  any  title,  or  right  whatever  to  convey 
the.  land  sold  by  him.  The  defendant  has  pleaded  also 
two  pleas.  Of  these,  the  second  sets  out  the  proceedings 
in  an  action  by  one  Cunneen,  against  the  same  heir  at 
law  and  devisees,  on  certain  debts  due  by  the  testator  in 
bis  lifetime  ;  in  which  action,  those  defendants  allowed 
judgment  to  go  against  them  by  default — whereupon  a 
writ  oi  fieri  facias  issued  to  the  plaintiff,  as  sheriff,  com- 
manding him  to  levy  the  amount  of  that  judgment,  on 
the  lands  and  goods  of  the  heir  and  devisees.  The  plea 
then  alleges,  that  the  sale  was  under  the  writ ;  but  that 
the  heii' never  had  any  title  to,  or  interest  in,  the  land  in 
question,  and  that  the  devisees  hold  it  in  trust  only, 
without  any  beneficial  interest  in  themselves  whatever. 

The  plaintiff  demurs  to  this,  on  the  ground  that  Gun- 
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men's  judgment  against  the  heir  and  devisees,  as-s^t  out         ^866. 

in  the  plea,  is  enforceable  against  the  deceased's  I^d^      Maclean 

notwithstanding  any  devise  or  trust  by  him ;  that-'^tll^.      Dioht. 

plaintiff  did  not  undertake  that  the  heir  and  devises  had*  \ 

any  beneficial  interest  in  the  property ;  thatthe  defendant  V;, 

purchased,  in  fact,  whatever  title  the  sheriff  might  be  \y  : 

able  to  give ;  but  that,  as  the  land  appeared  by  the  plea 

to  be  in  the  devisees,  under  a  devise  void  against  the 

jadgment  creditor,  there  was  a  title  (or  at  least  a  right  to 

convey)  in  the  sheriff,  even  had  he  undertaken  for  such  ^ 

right  or  title.  The  plaintiff  has  also  replied,  setting  out 

the  testator's  will ;  by  which  it  appears,  that  he  left  all 

his  property  to  the  devisees  named,  the  land  in  question 

being  a  portion,  on  trust  for  his  wife  and  children.    And 

the  replication  alleges   that   Humphreys   died    seized 

thereof.     The  plaintiff  demurs  to  this  replication,  on 

(substantially)  the  ground  taken  in  his  last  exception  to 

the  declaration. 

We  have  no  doubt  that,  on  these  pleadings,  the 
plaintiff  is  entitled  to  recover.  It  is  unnecessary  to  say 
what  would  have  been  our  judgment,  had  the  fact  not 
appeared  (as  it  now  does)  that  the  plaintiff  contracted  to 
sell,  and  sold  the  property  in  question,  or  the  "right,  title 
and  interest  "  to  and  in  that  property,  as  sheriff  of  the 
colony,  under  a  writ  in  that  behalf  duly  issued  to  him. 
And  the  questions  may  still  be  considered  open,  whether 
the  sheriff  sells  under  an  execution  in  any  case,  or  con- 
tracts to  sell,  more  than  (as  the  plaintiff  contends  here) 
the  debtor's  title  and  interest,  whatever  these  may  tuni 
out  to  be ;  and  therefore,  whether  he  can  or  not  compel 
the  purchaser  to  complete  his  contract,  although  such 
debtor  should  be  shown  to  have  no  title  or  interest  what- 
ever. An  ordinary  vendor  of  land,  no  doubt,  cannot 
insist  on  the  vendee's  accepting  a  bad  title ;  much  less 
compel  payment  of  his  purchase  money,  where  there 
exists  no  title  at  all.  But  does  the  rule  extend  to  a 
sheriff,  acting  simply  as  such  ?  How  is  he  in  such  cases 
to  prepare  an  abstract  of  title,  or  procure  the  materials 
from  which  it  may  be  constructed  ?  If,  indeed,  the  land 
levied  upon  be  not  that  of  the  debtor,  a  purchaser  from 
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1866.         the  Sh^jff  can  of  course  acquire  no  title  thereto.     Bat 
Maclean      wfiff  nadt  that  a  risk,  which  the  purchaser  took  knowingly 
DiGHT.       .o(ii[iniself  ?    And  in  the  mean  time,  it  would  seem  that 
.^'tW^Jer  22  Vic.  No  1  section  3)  the  sheriff's  bill  of  sale 
.\V.' will  not  be  wholly  valueless ;  as  it  is  made  prima  facie 
:  ''•.'  evidence,  that  there  was  a  valid  judgment  and  w^rit  to 
support  the  levy. 
.^     y  But  in  our  opinion,  enough  is  stated  on  the  pleadings 

•* /•/  in  this  case,  to  show  that  in  effect  there  was  here  a  title 

,'/•*/  in  the  judgment  debtors,  or  some  of  them ;  a  title,  that 

is  to  say,  good  against  all  the  world  except  the  creditor. 
The  debt  due  to  Ctuinecn  appears,  by  the  record  stated 
in  the  plea,  to  have  been  on  simple  contract ;  and  there- 
fore, in  England,  neither  by  the  3  and  4  W.  and  M.  c. 
14,  nor  the  1  W.  4  c.  47,  (introduced  here  by  the  5  W. 
4  No.  8),  could  the  heir,  or  heir  and  devisee  of  the 
debtor,  have  been  made  liable.  But,  it  is  hardly  neces- 
sary to  say,  the  distinction  makes  no  difference  in  this 
colony ;  the  54  G.  3  c.  15,  s.  4  having,  in  respect  of 
actions  against  such  heir,  or  heir  and  devisees,  placed 
specialty  and  simple  contract  debts  on  the  same  footing. 
By  the  same  statute,  also,  land  may  be  sold  under  an 
execution  equally  with  chattels  (a). 

Here,  then,  is  a  judgment  obtained  by  a  creditor, 
against  his  debtor's  heir  and  devisees.  The  heir  is  by  the 
statute — the  3  and  4  W.  &  M. — made  a  necessary  part}', 
(where  an  heir  exists),  for  the  reasons  so  well  explained 
by  Lord  Cramcorth,  in  Haiiand  v.  Morley,  (b).  See 
also  Hunting  v.  Sheldrake  (c).  And  since,  by  the  same 
statute, — or  rather,  in  this  colony,  by  the  combined  effect 
of  the  several  statutes, — every  devise  is  void  as  against 
the  testator's  unpaid  creditors,  of  every  degree,  the  land 
remains  (or  becomes)  vested  in  the  heir  for  their  benefit. 
The  devise  itself  being  thus  defeated,  the  trust  which  it 
assumed  to  create  is  of  course  at  an  end  also. 

The  sheriff  however  has  also,  and  the  defendant  in  this 
action  has  purchased,  and  the  deed  of  conveyance  or  sale 
will  accordingly  transfer,  the  title  and  interest  equally  of 

(a)  See  Steph.,  Coust.,  &  Prac,  of  S.  C,  249  k  252. 
ib)  25  L.  J.  Ch.  4.  (c)  9  M.  &  W.  268. 
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the  devisees  as  of  the  heir.     Whether  the  legal  estate  or         iSQg- 

title,  consequently,  be  considered  as  residing  in  the  devi-  Maclean 
sees,  or  in  the  heir,  the  result  for  the  purposes  of  the  diqht. 
execution,  and  of  the  sale  under  it,  must  be  the  same.  In 
strictness  indeed  both  those  parties,  by  letting  judgment 
go  by  default,  have  confessed  real  assets  to  be  in  their 
hands ;  though  not,  that  the  particular  land  is  a  portion 
of  such  assets.  But,  of  course,  although  the  judgment 
necessarily  was  against  both  the  heir  and  the  devisees, 
the  same  land  obviously  cannot  at  the  same  time  belong 
to,  or  be  vested  in  both. 

In  point  of  form,  it  must  be  admitted  that  the  record 
in  Cunneen's  action  is  culpably  faulty.  He  has  not  even 
taken  the  trouble,  we  perceive,  to  draw  up  his  judgment. 
There  is  nothing  beyond  the  usual  signed  memorandum 
filed  or  deposited  in  the  proper  office.  This,  as  every 
lawyer  knows,  although  for  practical  purposes  equivalent 
to  a  judgment,  is  neither  the  judgment  itself,  nor  the 
record  of  a  judgment.  It  is  merely,  in  strictness,  an 
entry  or  authorised  act  by  the  plaintiff,  on  which  the 
formal  record  is  eventually  prepared.  And  the  proper 
form  of  judgment  would  have  been,  specially,  that  the 
debt  be  levied  of  the  lands — not  of  the  heir,  or  of  the 
devisees,  but — which  were  of  the  deceased  at  the  time  of 
his  death,  and  which  have  cOme  to  their  hands  as  such 
heir  and  devisees,  respectively.  But,  with  all  this  th» 
sheriff  has  no  concern.  His  authority  is  the  writ  alone ; 
and  the  question  therefore  which  remains  is,  merely, 
whether  that  writ  enabled  him  to  take  in  execution  the 
lands  of  the  deceased. 

We  are  of  opinion,  that  it  was  sufficient  for  that  pur- 
pose. The  writ  no  doubt  purports  to  be  against  the 
goods  and  moneys,  as  well  as  the  lands,  of  the  devisees 
and  heir  of  Humphreys ; — naming,  and  so  describing 
them,  but  not  stating  that  either  those  goods  or  lands 
were  to  be  such,  as  the  defendants  held  in  the  character 
of  heir  and  devisees.  No  goods  or  moneys,  indeed,  could 
be  in  the  hands  of  the  former,  except  in  his  naturisJ  capa- 
city. We  conceive,  however,  that  there. is  enough  on 
the  face  of  the  writ,  reciting  as  it  does  a  corresponding 
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^8^6.        judgment,  to  show  the  intention  ;  and  the  sheriff  was 
Maclean     justified,  in  at  aU  events  taking  under  it  lands  vested  in 
DiGHT.        ^^^  devisees,  (or,  failing  their  title  as  such,  in  the  heir,) 
by  devise  or  descent  respectively  from  the  debtor.  And 
this  it  appears  that  he  has  done,  neither  less  nor  more. 
Our  judgment,  consequently,  will  on  the  several  de- 
murrers be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Harbottle  and  others  against  Hargraves. 

In  a  case  in  fTlHE  first  count  of  the  declaration  alleged  an  agree- 
were  ei^h^  ^^^^  ^^at  in  Consideration  of  ±150  to  be  paid  by 

plaintiffs,  it  the  plaintiffs  to  the  defendant,  the  latter  agreed  to  pro- 

the  plaintiffs  ^^^^  to  Queensland,  and  there  to  examine  a  quartz  reef 

daV^*^^^^t°  ^^^  "  ^^  ^^®  ^^^  plaintiffs  a  report  upon  the  same,  and 

a  common  fnnd  to  advise  the  plaintiffs  generally  as  to  the  best  mode  of 

piec«)^^out*of  "'^^r'^i^g  ^^^  said  reef  for  the  purposes  of  gold-mining." 

which  it  was  Averment  of  payment  of  J6150  as  agreed  upon,  and  ful- 

thTdefendant  fil^ient  of  all  conditions  precedent.     Breach,  that  the 

should  receive  defendant  failed  and  refused  and  still  refuses  to  proceed 

100  guineas  , 

for  his  trouble  to  the  said  reef,  and  to  examine  the  same,  and  has  wholly 

and  w"orthf  **il®^»  *Scc.,  to  give  the  plaintiffs  any  report  upon  the 

upon  a  auartz  same,  or  any  advice  as  to  the  best  mode  of  working  the 

^Inensforhis  ^^®^>  whereby,  &c.     There  \vas  a  second  count  on  the 

exiwnses.    If  gftme  agreement,  and  the  money  counts. 

the  report  was  m  /♦ 

favorable  the        Pleas   (1).  To   the   first   and    second    counts    no7i 

SefendantMd  ^*«^"P««^;    (2).  To  the  same,    exoneration   and  dis- 

A.  were  to  charge;    (3).  To   the   first   count   a  traverse   of  the 

worlc  thfi  rflef  ^_ 

inimrtnership.  breaches  alleged  in  that  count;   (4).  To  the  second 

The  defendant  count  a  traverse  of  the  breaches  alleged  in  that  count : 

received  the  ^ 

150  guineas,  (5).  To  the  first  and  second  counts  that  the  agreement 

maVe  a  report  "^  ^^®  ^^^^  counts  respectively  mentioned  was  and  is  the 

nor  inspected  same  agreement,  and  that  the  said  quartz  reef  in  the 

Held,  that  the  ^^^t  count  and  second  count  respectively  mentioned,  was 

plaintiffs  being  and  is  the  same  quartz  reef,  and  that  the  plaintiffs  and 

joint contnbu-  ,    -      ,  ,  ,  . 

tors  with  the  defendant  agreed  together  to  become  partners  in  a  specu- 

couTd^ot  sue  1^^^^^  ^^  working  the  said  quartz  reef,  and  that  the 

him  to  recover  agreement  on  the  part  of  the  defendant  to  proceed  from 

guineas  or  any  S}'^^"®}'  ^^  the  colony  of  Queensland,  and  there  to  ex- 
part  thereof. 
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amine  the  said  qaartz  reef,  and  to  give  a  report  upon 
the  same,  and  to  advise  generall}'  as  to  the  best  mode  of 
working  the  said  reef  for  the  purposes  of  gold-mining, 
was  made  by  the  defendant  not  with  the  plaintiffs  alone, 
but  with  the  partnership  firm  consisting  of  the  plaintiffs 
and  the  defendant  as  partners  in  the  said  speculation, 
and  that  the  damages  sustained  by  reason  of  the  breaches 
in  the  first  count  complained  of,  and  by  reason  of  the 
breaches  in  the  second  count  complained  of  form  an  item 
in  the  partnership  accounts  and  the  plaintiff's  interest 
therein  cannot  be  ascertained  without  winding  up  the 
partnership  accounts,  which  was  not  done  before  the 
commencement  of  this  suit;  (6).  To  the  residue,  never 
indebted. 

The  plaintiffs  took  issue  on  the  first,  second,  third, 
fourth  and  sixth  pleas,  and  to  the  fifth  plea  they  replied 
that  they  did  not  agree  with  the  defendant  to  become 
partners  as  alleged,  and  that  the  agreement  on  the  part 
of  the  defendant  in  the  said  plea  mentioned  was  not 
made  with  any  such  partnership  firm  as  in  the  fifth  plea 
alleged,  but  with  the  plaintiffs  alone.     Issue  thereon. 

At  the  trial  before  Cheeke,  J.,  and  a  jury  of  four  in 
February,  1866,  it  appeared  that  the  eight  plaintiffs  and 
the  defendant  put  i^l80  into  a  common  fund ;  each  of 
them  contributing  £20,  of  which  it  was  agreed  that  the 
defendant  should  receive  a  hundred  guineas  for  his 
trouble,  and  fifty  guineas  for  his  expenses  in  examining 
and  reporting  on  a  quartz  reef  at  Peak  Downs,  in 
Queensland,  the  remaining  £22  10s.  being  intended  to 
pay  the  wages  of  labourers.  If  the  report  should  be 
favorable,  the  plaintiffs,  the  defendant,  and  another, 
Bensusan,  to  whom  the  reei^  belonged,  agreed  to  work 
the  reef  in  partnership.  It  appeared  that  the  defendant 
received  the  150  guineas,  but  neither  made  a  report  nor 
inspected  the  mine.  When  he  arrived  at  Brisbane  he 
wrote  to  S3'dney  complaining  of  the  title,  and  ultimately 
returned  to  Sydney.  It  was  objected  that  the  plaintiffs 
being  joint  contributors  with  the  defendant  could  not 
sue  him  on  this  contract,  or  recover  back  from  him  the 
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March  6. 


iG157  10s.,  or  any  part  thereof; — ^that  under  the  circum- 
stances a  partnership  existed,  and  therefore  that  the 
plaintiffs  could  not  succeed. 

The  learned  Judge  was  of  that  opinion,  but  left  the 
case  to  the  jury,  who  found  a  verdict  for  the  defendant. 

Sir  W.  Manning,  Q.  C,  now  moved  for  a  rule  nisi 
for  a  new  trial.  The  object  of  the  association  was  to 
examine  this  reef,  and  the  plaintiffs  and  defendant  united 
together  for  that  purpose,  and  contributed  to  a  common 
fund  to  pay  the  preliminary  expenses ;  but  there  was  no 
partnership.  Where  a  number  of  persons  were  asso- 
ciated together  in  a  society  for  the  protection  of  trade, 
the  professed  objects  of  which  were  to  watch  the  pro- 
gress of  any  measure  in  Parliament  affecting  trade  in- 
terests ;  and  to  protect  its  members  from  the  practices 
of  the  fraudulent  and  dishonest,  each  of  the  members 
having  to  contribute  a  certain  sum  annually  to  the  funds 
of  the  society,  and  becoming  thereby  entitled  to  such 
benefits  as  might  result  from  its  operations,  it  was  held 
that  this  did  not  make  them  partners  inter  se ;  Caldicott 
V.  Griffiths  (a).  Martin,  B.,  says,  "  It  is  neither  more 
nor  less  than  a  number  of  persons  who  choose  to  sub- 
scribe to  a  fund  for  the  pui-pose  of  obtaining  certain 
information  useful  to  themselves  in  their  business.  The 
fact  of  the  plaintiff  having  subscribed  with  the  view  to 
entitle  him  to  the  benefit  of  such  information,  does  not 
constitute  him  a  partner,  so  as  to  preclude  him  from 
suing  another  subscriber  who  gives  the  order."  It  is 
submitted  that  any  partnership  in  the  present  case  was 
entirely  prospective,  and  that  the  plaintiffs  can  maintain 
the  present  action.  But,  at  all  events,  one  of  the  plain- 
tiffs can  recover  from  the  defendant  his  separate  pro- 
portion of  the  funds,  and  if  so,  the  verdict  against  all 
can  be  reduced. 


Stephen,  C.  J.  I  am  of  opinion  that  there  should 
be  no  rule.  It  seems  to  me  to  be  clear  that  the  £180 
was  the  joint  fund  of  all  the  nine  contributors,  and  there- 


(a)  8  Exch.  899. 
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fore  the  £157  10s.  is  not  the  mone}'  of  the  eight  plain-         '^^^^' 
.tiffs ;    but    is    equally    the    money    of    all   the   nine     Harboiti.e 
adventurers.     How  then  can  the  eight  sue  jointly  to  y. 

recover  the  money?  In  my  opinion,  the  plaintiffs  can-  Har(;kaves. 
not  recover  any  portion  of  the  joint  fund  either  unitedly 
or  separately.  It  is  not  that  each  one  says,  '*  I  will  give 
you  i-20  for  your  exertions,  and  if  you  find  the  result 
favorable,  I  will  enter  into  partnership."  But  by  some 
bungling  arrangement,  each  one  paid  £20  into  a  common 
fund,  the  defendant  with  the  rest  contributing  the  same 
amount.  Out  of  that  common  fund  it  was  agreed  by  all 
that  the  defendant  should  take  £157  10s.  for  the  pur- 
poses of  examining  the  reef.  How  can  any  of  the  con- 
tributors say  that  any  particular  portion  of  that  £157 
10s.  belongs  to  him  ?  It  is  clear  that  the  defendant  is 
himself  entitled  to  a  particular  portion  of  that  amount, 
and  of  the  balance  of  the  common  fund  which  is  left 
untouched.  It  seems  to  me  also  very  doubtful  whether 
there  has  been  a  total  failure  of  consideration. 

Cheeke,  J.,  concurred. 

Faucett,  J.  It  seems  to  me  that  there  was  not  a  total 
failure  of  consideration.  The  amounts  were  paid  into  a 
common  fund;  and  the  defendant  has  just  as  much 
right  to  be  plaintiff  as  any  of  the  nominal  plaintiffs. 

Rule  refused. 
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1866. 

March  31.  Ex  paHe  Charles  (a). 

.A  was  sura-  OTEPHENy  on  the  15th  of  Februar}',  had  obtained 
k!  Sma^ll  *  **  ^  ^^  ^^^  ^  prohibition  to  restrain  certain  justices. 

Debts  Court  and  the  Chairman  of  the  Municipality  of  Kiama,  from 

l»y  the  mun  •  ^      ,  ,.  .  ,  ,.     -.       .  ,  , 

cipaliiy  of  A',  further  proceeding  with  an  adjudication  or  order  made 

for£4  lOs.  4d.  \yy  ^j^^  justices  sitting  in  Petty  Sessions,  under  the  10 

due  by  A.  for  Vic,  No.  10,  against  the  defendant,  for  the  payment  of 

ending  July"^  cei^tain  rates  alleged  to  be  due  by  him  to  the  municipality, 

1866.    A  had  oil  the  ground  that  the  total  sum  due  exceeded  the  sum 

been  previous-  ^r  o^f\  « 

ly  served  with  oi  x>±\J. 

a  notice  to  pay       The  defendant  had  been  summoned  to  the  Kiama 

£16  for  i-ates  ^^       „  t% 

due  by  him  to  Small  Debts  Court,  on  the  80th  January',  for  rates  for 

nki^Ht^^^^^^^  ^^^  ^a^f  year  ending  80th  July,  1865,  namely,  £4  10s. 

a  preceding  4d.    He  appeared  on  that  day  and  objected  to  the  juris- 

fatter  rate     ^  diction  of  the  Court,  on  the  ground  that  the  sum  due  to- 

was  formally  the  municipality  far  exceeded  the  sum  of  £10,  inasmuch 

abandoned  by 

a  resolution  as  he  had,  as  appeared  by  papers  which  he  produced, 

anfent?^"'''^*  received  a  notice  that  £15  was  due  on  the  11th  Novem- 

made  in.the  •  ber,  1868,  as  a  rate  by  him  to  the  municipality,  and  that 

that  itVas  ^^  ®s.  10|d.  was  also  due  in  September  1865,  and  various. 

"cancelled and  other  sums  which  were  particularised;    and  that  the 

At  the  trial  amount  exceeding  £10  had  been  abandoned  for  the  pur* 

stat^har^  P^^®  ^^  having  the  case  brought  into  the  Small  Debts 

the  niunici-  Court.    The  justices,  however,  overruled  the  objection,. 

ffl.Sns?  «nd  gave  judgment  for  £4  lOs.  4d. 

the  defendant        The  affidavit  of  the  chairman  on  showing  cause,  stated 

rate  of  £4  lOs.  that  the  sum  claimed  before  the  justices  was  and  is  the 

4d.  then  sued  Q^jy  gyjjj  claimed  by  the  municipal  council  of  Kiama  as 

for.     Bold,  on         ,  "^  .  "^  ^ 

motion  for  a  being  due  to  it  by  Charles,     The  notice  as  to  the  £15 

that  the  Court  *  relates  to  rates  which  have  since  and  before  the  making 

of  Petty  Ses-  of  the  rate  sued  for  been  formally  abandoned  "  by  the 

risdiction, and  advice  of  counsel,  "and  such  abandonment  was  by  a 

that  there  had  resolution  of  the  Council,  made  on  the  4th  October  now 

been  no  split-  . 

ting  of  the  last  past,  in  the  words  following :  '  That  all  rates  due  to 

^rthel^^^ll  this  council  by  any  rate-payer  prior  to  the  1st  March, 

of  bringing  1865,  be  hereby  cancelled  and  relinquished.'"     This- 

in  the  juris-  resolution  it  appeared  was  entered  in  the  minute  book 

^*^^\^"  ^!!  1*^®  and  open  to  all  conceraed,  and  at  the  trial  evidence  of  it 
Small  Debts  ^ 

Court.  (n)  Before  Stephen,  C.  J.,  Cliccke,  J.,  and  FauceU,  J. 
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was  given,  and  it  was  stated  by  the  chairman  of  the    18«6. 

monicipality  that  the  latter  had  no  claim  against  the       Ex  parte 
defendant  except  for  the  rates  then  sued  for. 

Stephen  and  Darley  now  moved  to  make  the  rule  ab- 
solute. It  is  plain  from  the  rate  papers  which  were 
brought  before  the  justices,  that  the  rate  of  £15  was 
still  due,  and  that  there  is  nothing  to  prevent  the  muni- 
cipality suing  the  defendant  for  that  amount  in  the 
Supreme  Com't.  Suppose  such  an  action  were  now 
brought,  would  the  municipality  be  estopped  by  the 
statement  of  the  Chairman  before  the  justices.  This 
Court  might  consider  the  rate  legal,  and  the  amount 
recoverable,  notwithstanding  the  opinion  of  counsel  to 
the  contrary.  It  is  submitted  that  if  the  rate  is  illegal, 
the  resolution  of  the  council  is  immaterial ;  and  if  it  is 
legal,  the  resolution  is  ultra  vires.  The  power  of  aban- 
doning a  portion  of  a  debt  due  must  be  given  by  statute, 
as  is  done  in  the  District  Courts  Act;  but  no  such  power 
is  given  by  the  Small  Debts  Act.  The  Legislature  has 
given  these  justices  a  jurisdiction  up  to  a  certain  amount, 
and  the  Court  will  restrain  them  from  exercising  a 
jurisdiction  where  a  larger  amount  is  at  stake. 

The  Attorney-General,  who  appeared  for  the  Justices, 
and  Sir  W.  Manning,  Q.  C,  who  appeared  for  the  Cor- 
poration, were  not  called  upon. 

Stephen,  C.  J.  I  am  of  opinion  that  the  Justices 
had  jurisdiction.  The  9th  section  of  the  Small  Debts 
Act  enacts  that  it  shall  not  be  lawful  to  split  or  divide 
any  cause  of  action  for  the  purpose  of  bringing  the 
same  within  the  jurisdiction  of  any  Court  of  Pett}' 
Sessions.  It  has  been  objected  by  the  defendant  that  the 
Court  of  Petty  Sessions  had  no  jurisdiction,  because 
the  total  sum  due  by  him  was  bej'ond  £10.  The  answer 
to  that  objection  is  that  the  excess  beyond  the  £10 
imposed  b}'^  a  former  rating  never  was  due,  because  it 
was  illegally  imposed,  and  accordingly  has  been  by  a 
foiinal  resolution  abandoned.  It  seems  to  me  that 
the  Corporation  could  not  by  their  own  act  relin- 
quish the  alleged  first  rate  for  the  purposes  merely  of 
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1806. 

Ex  parte 
Chaules. 


this  particular  action.  But  the  abandonment  here  in  the 
books  of  the  Corporation  is  general,  or  rather  it  is  an 
acknowledgment  of  a  mistake, — of  an  illegality ;  and  the 
first  rate  was  altogether  relinquished  on  this  ground 
alone.  It  is,  therefore,  no  "  splitting  of  a  cause  of  action 
for  the  puipose  of  bringing  the  same  within  "  the  Jus- 
tices'jurisdiction  within  the  meaning  of  the  statute.  The 
Corporation — or  this  plaintiflF,  the  Chairman,  suing  for 
them — admit  or  allege  that  there  is  only  j£10  or  less 
due,  the  excess  spoken  of  being  illegal.  There  is  nothing 
to  countervail  this ;  and  this  Court  will  conclude  there- 
fore that  the  Pett}'  Sessions  had  jurisdiction,  as  one 
attaching  to  a  "  cause  of  action  "  not  exceeding  £10. 
The  rule,  therefore,  will  be  discharged  without  costs  to 
the  Justices,  but  with  costs  against  the  defendant  to  the 
Corporation. 

Cheeke,  J.,  concurred. 

Faucett,  J.  The  Municipal  Council  admit  that  the 
first  rate  is  illegal,  and  for  the  present  proceeding  we 
must  assume. that  it  is  illegal.  For  it  rested  with  the 
defendant  to  show  that  what  was  abandoned  was  legally 
imposed,  and  he  has  not  shown  it. 

Rule  discharged* 


March  31. 

Summary 
jurisdiction 
was  confen-ed 
on  two  Jus- 
tices ;  three 
Justices  adju- 
dicated, of 
whom  two  only 
heai-d  the  evi- 
dence.    Held^ 
tliat  since  all 
the  three  con- 
curred in  the 
adjudication, 
the  third  Jus- 
tice did  not 
invalidate  the 
decision  of  the 
other  two. 


Ex  parte  Green  (a). 

T\ARLEY  moved  to  'make  absolute  a  rule  nisi  for  a 
prohibition  under  the  Justices  Act  to  restrain 
certain  Justices  from  further  proceeding  in  respect  of  a 
certain  conviction,  whereby  the  applicant  Green  had 
been  found  guilty  of  causing  certain  sheep,  being  his 
property,  to  be  brought  across  the  boundary  from  the 
adjoining  colony  of  Victoria  into  New  South  Wales, 
without  having  first  obtained  from  an  Inspector  of 
Sheep  of  the  colony  of  New  South  Wales,  the 
necessary  certificate  entitling  him  so  to  cross  the  said 
sheep,  contrary  to  the  27th  section  of  the  Scab  in  Sheep 

(a)  Before  SUithen^  C.  J.,  Cheeke^  J.,  and  Faucett^  J. 
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Act  of  1863  (a).  There  are  two  grounds.  First,  that  the  186<^- 
conviction  was  contrary  to  the  evidence.  The  sheep  in  Ex  parte 
question  were  in  the  charge  of  the  shepherd  of  the  appli- 
cant's^and  in  bringing  the  sheep  across  he  acted  in  express 
contravention  of  his  master's  orders,  as  is  sworn  by  the 
applicant  in  the  affidavit  sworn  by  him  in  support  of  the 
rule.  Second,  that  one  of  the  Justices  who  adjudicated 
upon  the  case,  did  so,  although  he  had  not  heard  the 
whole  of  the  evidence.  It  appears  that  there  were 
three  Justices  adjudicating,  of  whom  two  only  heard 
the  evidence. 

Stephen  showed  cause  on  behalf  of  the  Inspector  of 
Sheep. 

Per  Curiam.  We  are  all  of  opinion  that  we  cannot 
act  on  the  oath  of  the  defendant  alone  (whose  evidence  . 
was  inadmissible  before  the  Justices)  in  deciding  this, 
case ;  and  that  on  the  evidence  before  the  Justices  there 
was  enough  to  entitle  them  to  form  a  conclusion,  which 
in  fact  they  did  form,  that  the  shepherd  was  acting  in 
accordance  with  his  master's  instructions  in  bringing 
these  sheep  across. 

We  also  think  that  the  third  Justice,  since  all  three 
concurred  in  the  conviction,  could  not  invalidate  the 
decision  of  the  other  two. 

Bule  discharged. 


(a)  27  Vic,  No.  6, 
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The  27th 
section  of  tlie 
•Scab  in  Sheep 
Act  of  1863, 
provides  that 
no  sheep  shall 
be  brought 
across  the 
boundary  from 
any  adjoining 
colony  until 
the  owner 
shall  have  ob- 
tained from 
some  inspector 
a  certificate, 
&c.    The  28th 
■section  enacts 
that  as  soon  as 
any  sheep 
shall  have 
passed  any 
snch  boundary, 
the  owner 
shall  obtain 
from  the  in- 
spector, **in 
addition  to  the 
certificate 
aforesaid,"  a 
permit.  Ilcld^ 
{Faucelt,  J., 
dissetUicnte), 
that  the  pro- 
visions of  the 
28th  section 
were  applica- 
ble to  sheep 
illegally 
brought  ovor 
the  border, 
without  a 
certificate 
having  been 
given,  as  well 
as  to  those  in 
respect  of 
which  a  certi- 
cate  shall 
liave  been 
^iven. 


Ex  parte  Green. 

TiARLEY  moved  on  behalf  of  the  same  defendant 
as  in  the  last  case,  to  make  absolute  a  rale 
granted  on  the  30th  January,  for  a  prohibition  to 
restrain  further  proceedings  in  respect  of  a  conviction 
whereby  he  {Green)  had  been  found  guilty  of 
and  fined  for  travelling,  or  allowing  to  travel  in 
New  South  Wales,  certain  sheep  belonging  to  him 
that  had  passed  the  boundary  of  the  adjoining 
colony  of  Victoria  without  the  necessary  permit  from 
an  inspector  of  sheep,  on  the  ground  that  Green  had 
not  been  guilty  of  any  oflfence  within  the  28th  section  of 
the  Scab  in  Sheep  Act  of  1863  (a).  And  secondly,  that 
the  justices  having  immediately  before  the  hearing  of 
this  case,  heard  the  preceding  case  against  the  same 
person  for  causing  the  same  sheep  to  be  brought  across 
the  boundary- ,  and  convicted  him  thereof,  ought  not  to 
have  adjudicated  upon  the  case,  the  offence  charged 

(a)  The  27th  section  enacts  that  '*  No  sheep  shall  be  brought  across 
the  boundary  from  any  adjoining  colony  until  the  owner  shall  have 
first  procured  from  some  inspector  a  certificate  under  his  hand  that 
such  sheep  are  not  iuii^cted,  and  stating  that  to  the  best  of  his  know- 
ledge and  belief,  they  have  not  been  dressed  or  dipped  for  scab  during 
six  months  previously,  and  have  not  during  the  same  period  passed 
through  any  infected  run  or  come  in  contact  with  any  infected  sheep 
And  the  inspector  at  or  nearest  to  the  place  at  which  it  is  intended 
that  any  sheep  shall  be  so  bi-ought  across  such  boundary,  shall  exa- 
mine such  sheep  and  obtain  all  necessary  information  respecting  them, 
and  shall  give  such  certificate  in  all  cases  where  the  same  shall  be  in 
accordance  with  the  i-equirenients  aforesaid." 

The  28th  section  directs  that  ' '  As  soon  as  any  sheep  shall  have 
])assed  any  such  boundar}*,^  the  owner  shall  obtain  from  tne  inspector, 
and  he  is  hereby  directed  *to  give  in  addition  to  the  certificate  afore- 
said, a  permit  in  writing  under  his  hand  permitting  such  sheep  to 
travel  by  the  nearest  practicable  and  ordinarily  used  public  way,  to 
some  place  to  be  specified  in  such  permit,  and  any  owner  may 
thereupon  travel  such  sheep  by  such  public  way  to  such  place,  but  not 
otherwise.  And  such  sheep  shall  not  be  removed  during  the  whole 
period  of  six  months  after  passing  such  boundai-y  from  such  specified 
place,  except  by  virtue  of  a  renewal  of  such  permit,  or  a  ntw  like 
permit  under  the  hand  of  an  inspector,  specifying  iu  like  manner  the 
place  to  which  such  sheep  are  to  oe  further  removed.  And  any  owner 
shall  incur  a  penalty  of  twenty  pounds  for  every  day  he  shall  allow 
such  sheep  to  travel  without  such  oiidnal  or  renewed  pennit,  and 
shall  further  incur  a  penalty  not  exceeding  one  hundred  pounds  for 
iiny  deviation  from  the  public  way  aforesaid." 
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having  been  a  continuation  of  the  offence  charged  in  the         1866. 
previous  case,  and  one  and  the  same  transaction.  Ex  parte 

It  is  submitted  that  the  offence  with  which  the  de-  Grbbn. 
fendant  was  charged  on  the  two  occasions  was  one  and 
the  same  offence.  The  obligation  to  obtain  a  permit 
under  the  28th  section  only  applied  where  a  certificate 
had  been  obtained  under  the  27th  section.  The  offence 
therefore  of  not  obtaining  a  permit  could  not  have  been 
committed,  because,  as  had  already  been  decided  by  the 
justices  in  the  preceding  case,  no  certificate  by  an  in- 
spector that  the  sheep  are  not  and  have  not  been  infected 
had  been  given.  The  words  of  the  28th  section  are, 
''As  soon  as  sheep  shall  have  passed  any  such  boundary, 
the  owner  shall  obtain  from  the  inspector,  and  he  is 
hereby  directed  to  give,  in  addition  to  the  certificate 
aforesaid,  a  permit  in  writing."  Those  words  cannot  be 
construed  to  apply  to  cases  where  the  sheep  have  been 
illegally  brought  across  without  a  permit. 

Stephen  showed  cause.  It  is  absurd  to  argue  that 
because  an  owner  has  broken  the  law  and  brought  sheep 
across  the  boundary  without  obtaining  a  certificate,  the 
same  wrong  doer  shall  be  allowed  to  travel  his  sheep 
without  a  permit.  Shall  a  man  be  allowed  to  obtain  an 
advantage  by  means  of  or  as  a  consequence  of  his  own 
wrong  ?  It  is  clear  what  must  have  been  the  intention 
of  the  Legislature  ;  and  it  is  submitted  that  the  words 
used  sufficiently  disclose  that  intention,  for  the  section 
says  '*  as  soon  as  any  sheep  shall  have  passed,"  &c.,  the 
owner  shall  obtain  a  permit. 

DarUy  replied. 

Stephen,  C.J.  I  was  at  first  inclined  to  think  that 
the  present  was  a  casuB  omissus.  But  on  further  con- 
sideration, I  am  of  opinion  that  the  particular  act  of 
allowing  these  sheep  to  travel  without  a  permit  is  an 
offence  within  this  section.  The  28th  section  applies  to 
sheep  illegally  brought  over  the  border,  as  well  as  to 
those  in  respect  of  which  a  certificate  shall  have  been 
given.  The  section,  doubtless,  contemplates  only  the 
giving  of  a  permit  where  a  certificate  has  been  given. 
H— 5 
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1866.  But  the  words  are  large  enough  to  include  also  the 
Eiparte  ^^^e  where  no  certificate  has  been  given.  Was  not  the 
Grxen.  act  complained  of  within  the  mischief  proposed  to  be 
guarded  against  ?  We  should  not  respect  the  letter,  but 
rather  the  spirit  of  the  enactment.  There  is  no  doubt 
that  the  defendant  allowed  sheep  to  travel  without  any 
permit  whatever.  It  has  been  ai*gued  that  the  defendant 
would  not  be  entitled  to  demand  such  permit  be- 
cause he  was  without  a  certificate.  How,  it  is 
asked,  could  he  obtain  a  permit  in  addition  to  a 
certificate?  The  certificate  is  only  to  be  given 
if  the  sheep  are  examined.  The  permit  is  only  to 
be  given  where  a  certificate  has  been  given.  A  cer- 
tificate cannot  be  given  in  the  present  case  ;  and,  there- 
fore, the  Legislature  could  not  have  intended  that  a 
permit  should  be  necessary.  The  answer  to  this  argu- 
ment is  that  it  is  the  defendant's  fault  that  he  cannot  get 
a  permit.  I  should  think  that  in  a  case  like  the 
present  an  Inspector  might  give  a  permit.  It  cannot  be 
supposed  that  the  Legislature  intended  that  a  person 
having  paid  the  penalty  of  five  shillings  a  sheep  for  not 
obtaining  a  certificate  of  freedom  from  infection,  should 
afterwards  be  allowed  to  travel  the  same  sheep  all  over 
the  colony.  The  defendant  ought  not  to  be  allowed  to 
say  that  because  he  has  committed  one  illegality,  he  may, 
therefore,  commit  another.  But  my  present  opinion 
must  not  be  taken  as  free  from  difficulty.  I  may  add 
that  I  think  it  was  a  harsh  proceeding  to  punish  the 
defendant  for  the  same  thing  on  two  occasions. 

Cheeke,  J.,  concurred. 

Faucett,  J.  I  regret  to  differ  from  my  brother 
Judges.  But  it  seems  to  me  that  the  27th  and  28th 
sections  must  be  taken  together,  and  they  direct  that 
after  sheep  are  crossed  and  a  certificate  given,  a  permit 
shall  be  obtained.  I  see  nothing  in  the  Act  compelling 
an  inspector  to  give  such  permit,  except  in  cases  where 
upon  the  sheep  being  crossed  a  certificate  has  been  ob- 
tained.    It  seems  to  me  to  be  a  castes  omissus. 

•    Prohibition  granted. 
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1866. 


The  Queen  against  Burfokd. 

^FECIAL  case  reserved  for  the  consideration  of  the 
Court,  under  13  Vic,  No.  8. 

"  Tamworth  Quarter  Sessions,  Wednesday,  March  7, 
1866. 

"  The  prisoner  was  arraigned  upon  the  information,  a 
copy  whereof  is  hereto  annexed  (a),  and  pleaded  not 
guilty,  whereupon  he  was  tried  and  the  jury  found  that 
the  prisoner  was  not  guilty  of  giving  information  to 
Dunn  or  his  accomplices ;  that  he  was  guilty  of  with- 
holding information  to  the  police  ;  and  that  he  was 
guilty  of  giving  false  information  to  the  police.  After 
verdict  pronounced,  Mr.  Wisdovi,  the  counsel  for  the 
prisoner,  moved  that  the  judgment  should  he  arrested  on 
the  grounds : — 1st.  That  the  verdict  ought  to  have  been 
upon  the  whole  indictment.     2nd.  That  the  indictment 

(a)  The  information  was  as  follows,  that  **oii.e  John  Dunn  being  and 
having  been  duly  a^udged  and  proclaimed  an  outlaw  within  the  mean- 
ing of  the  Felons'  Apprehension  Act,  Joseph  Burford^  on  the  5th  day 
of  December,  1865,  at  bucking,  in  the  colony,  &c.,  did  feloniously, 
Yoluntarily,  and  knowinely,  directly  and  indirectly  give  and  cause  to 
be  given  to  him,  the  said  JbAn  Dunn^  and  his  accomplices,  information 
tendinc  and  wiUi  intent  to  enable  him  to  escape  from  justice  ;  and  did 
withhold  information,  and  gave  false  information  concerning  such  out- 
law to  the  police  in  quest  of  the  said  outlaw,  against  the  form  of  the 
statute  in  such  case  made  and  provided." 

Tlie  section  under  which  this  information  is  framed  is  the  4th  of 
the  Felons'  Apprehension  Act,  28th  Vic,  No.  2  and  is  as  follows  :— 
'  *  If  after  such  proclamation  any  person  shall  voluntarily  and  knowinglv 
harbour,  conceal,  or  receive,  or  give  any  aid,  shelter,  or  sustenance  to  such 
outlaw,  or  provide  him  with  firearms  or  any  other  weapon,  or  with 
ammunition,  or  any  horse,  equipment,  or  other  assistance,  or  directly  or 
indirectly  give  or  cause  to  be  given  to  him  or  any  of  his  accomplices 
information  tending  or  with  intent  to  facilitate  the  commission  by  him 
of  further  crime,  or  to  enable  him  to  escape  from  justice,  or  shall  with- 
hold information  or  give  &lse  information  concerning  such  outlaw  from 
or  to  any  officer  of  police  or  constable  in  quest  of  such  outlaw,  the 
person  so  offending  shaU  be  guilty  of  felony,  and  being  thereof  convicted, 
shall  forfeit  all  his  lands  as  well  as  goods,  and  shall  be  liable  to  imprison- 
ment with  or  vdthout  hard  labor  n}r  such  period  not  exceeding  fifteen 
years,  as  the  Court  shall  determine  ;  and  no  allegation  or  proof  by  the 
party  so  offending  that  he  was  at  the  time  under  compulsion  shall  be 
deemed  a  defence,  unless  he  shall,  as  soon  as  possible  afterwards,  have 
gone  before  a  Justice  of  the  Peace  or  some  officer  of  the  Police  Force, 
and  then  to  the  best  of  his  ability  given  full  information  respecting  sueh 
outlaw,  and  made  a  declaration  on  oath  voluntarily  and  fully  of  the 
facts  connected  with  such  compulsion. " 


March  31. 

In  informa- 
tions framed 
under  the 
Felons  Appre- 
hension Act, 
for  giving  in- 
formation to 
the  accomplice 
of  any  pro- 
claimed out- 
law, the 
accomplice 
ought    to    be 
named,  or  it 
ought  to  be 
alleged  that 
his  name  is 
unknown. 
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1866.         is  bad  for  not  naming  the  accomplices,  or  stating  that 
The  Queen    tt^ir  names  are  unknown  to  the  Crown  Prosecutor. 
V-  8rd.  That  the  indictment  is  bad  for  duplicity. 

*  *  These  points  I  have  reserved  for  the  consideration  of 
the  Supreme  Court. 

F.  W.  Meyuott,  ChaifTnan.** 

The  Solicitor-Generdl  for  the  Crown.  [Stephen^ 
C.  J.  The  first  part  of  the  information  is  immaterial, 
because  the  prisoner  is  acquitted  as  to  that,  except  so 
far  as  it  may  be  looked  at  in  considering  the  question 
of  duplicity.  It  is  also  unnecessary  to  consider  the 
point  as  to  the  naming  the  accomplice,  because  there 
is  an  acquittal  of  that  portion  of  the  chaise].  It  is 
submitted  that  the  alleged  duplicity  is  cured  by  verdict 
In  Archbold  (a)  it  is  said  that  "  in  criminal  cases  the 
defendant  may  object  to  [duplicity]  by  special  demurrer, 
perhaps  also  upon  general  demurrer,  or  the  Court  in 
general,  upon  application,  will  quash  the  indictment. 
But  it  is  extremely  doubtful,  whether  it  can  be  made 
the  subject  of  a  motion  in  arrest  of  judgment  or  of  a 
writ  of  error ;  and  it  is  cured  by  a  verdict  of  guilty  as 
to  one  of  the  offences  and  not  guilty  as  to  the  other." 

No  counsel  appeared  on  behalf  of  the  prisoner. 

Stephen,  C.  J.  This  information  is  very  inartificially 
and  incorrectly  drawn ;  and  if  it  had  been  before  us  on 
writ  of  error  (assuming  that  a  writ  of  error  would  lie), 
I  am  not  prepared  to  say  that  we  should  not  have  been 
bound  to  reverse  the  judgment  on  account  of  these 
defects. 

The  first  objection  taken  is,  that  the  verdict  ought  to 
have  been  on  the  whole  information.  But  the  jury  have 
said  that  as  to  one  half  of  the  information  the  prisoner 
is  not  guilty;  and  as  to  the  other  half  he  is  guilty.  It 
seems  to  me,  therefore,  that  the  foundation  of  this  ob- 
jection fails. 

The  second  objection  is,  that  the  information  is  bad 
for  not  naming  the  accotiplice.     I  am  clearly  of  opinion 

(a)  p.  65. 
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that  this  is  a  good  objection  in  itself ;  and  if  the  prisoner         ^^^^- 
had  been  found  guilty  on  the  whole  information,  the     The  Quebn 
whole  judgment  would  have  been  for  this  reason  bad.      burjord. 
But  as  the  jury  have  acquitted  the  prisoner  on  this  por- 
tion of  the  information,  namely,  the  giving  information 
to  Dv/nn  or  his  accomplices,  there  is  no  point  of  this 
kind  in  his  favour.     It  is  clear  that  it  is  necessary  to 
name  the  accomplice,  for  how  otherwise  can  the  prisoner 
know  the  charge  he  is  called  on  to  meet.     The  accom- 
plice, therefore,  ought  to  be  named  in  the  information, 
or  at  all  events  it  ought  to  be  alleged  that  his  name  is 
unknown. 

On  the  point  as  to  duplicity,  the  information  would 
have  been  better  if  one  count  had  charged  the  prisoner 
with  withholding  information,  and  the  other  count  with 
giving  false  information.  But  I  do  not  think  the  in- 
formation is  bad  for  duplicity,  because  these  oflFences  are 
in  my  opinion  of  the  same  kind.  I  think  the  informa- 
tion is  unsatisfactory,  loose,  and  slip-shod.  I  notice  it 
alleges  nakedly  that  the  prisoner  gave  false  informa- 
tion "  to  the  police ; "  whereas  it  should  have  stated  that 
he  gave  false  information  to  A.  B. ;  the  said  A.  B.  being 
an  oflBcer  of  the  police  in  quest,  &c.  It  is  also  altogether 
incorrect  to  speak  of  withholding  information  "  to  "  the 
police. 

Cheeke,  J.,  concmTed. 

Faucett,  J.  The  withholding  infonnation  and  the 
giving  false  information  might  be  two  offences.  If  it 
occurred  on  one  occasion,  the  two  offences  might  be 
joined  in  one  count.  But  if  the  withholding  information 
took  place  on  one  day,  and  the  giving  false  information 
on  another  day,  it  seems  to  me  that  there  ought  to  have 
been  two  counts. 

Stephen,  C.  J.,  added.  There  should  have  been 
separate  counts.  The  giving  information  to  a  felon  is 
one  offence;  to  accomplices  is  another  offence  ;  and  it 
would  be  safer  to  insert  the  giving  false  information. 
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1866. 


The  Queen 

V. 
BURFORD. 


and  the  withholding  information,  in  two  distinct 
counts  ;  and  this  would  also  be  more  fair  to  the 
prisoner  (a). 


September  1, 
1865. 

Some  rings 
and  other  pro- 
perty were 
stolen  on  the 
11th  October, 
1864,  from  Ls, 
house  at  Tam- 
worth,  and  on 
the  2&th 
January,  1865, 
some  of  the 
stolen  pro- 
perty was 
found  in  the 
possession  of 
the  prisoner. 
The  prisoner 
was  seen  near 
Vs.  house  on 
the  11th  Octo- 
ber, 1864,  and 
lodged  in  the 
neighbour- 
hood for  two 
months  about 
that  time. 
Held,  tliat 
there  was  suf- 
ficient evi- 
dence to  sup- 
port the  verdict 
of  the  jury 
that  the  pri- 
soner was 
guilty  of  re- 
ceiving the 
stolen  pro- 
perty. 


The  Queen  against  Arkon  (6). 

OPECIAL  case  reserved  for  the  consideration  of  the 
Judges,  under  the  13  Vic,  No.  8. 

"  The  prisoner  ^rA*on,  a  Chinese,  was  tried  before  me 
at  the  Court  of  Quarter  Sessions,  holden  at  Tamworth, 
on  the  27th  June,  1865,  on  an  information  containing 
two  counts  ;  the  first  count  charging  the  prisoner  with 
stealing  certain  rings,  opium,  and  a  watch  and  chain, 
the  property  of  one  Levy ;  the  second  count  charging 
the  prisoner  with  receiving  the  said  property,  knowing 
it  to  have  been  stolen.  It  was  proved  that  on  the  night 
of  the  11th  October,  1864,  certain  property  was  stolen 
from  the  house  of  the  said  Mr.  Levy,  of  Tamworth;  on 
the  25th  January  last,  some  property  was  found  in 
possession  of  the  prisoner,  and  one  ring  in  particular 
was  sworn  to  as  being  of  the  property  stolen  from  the 
said  Mr.  Levy ;  other  rings  found  in  the  possession  of 
the  prisoner  were  stated  by  the  said  Mr.  Levy  to  be, 
according  to  his  belief,  his  property.  Mr.  Levy  swore 
that  he  believed  he  saw  the  prisoner  near  his  store  on 
the  11th  of  October,  and  a  Chinese  swore  that  the 
prisoner  was  at  his  house  in  October,  and  as  I  under- 
stood the  evidence,  that  he  lodged  there  for  two  months, 
and  worked  in  a  garden.  The  prisoner  stated  that  he 
was  not  in  Tamworth,  and  that  he  bought  the  rings  in 
Sydney.     The  rings  were  of  an  ordinary  description. 

"  I  directed  the  jury  that  the  possession  of  the  pro- 
perty by  the  prisoner  was  sufficiently  recent  from  the 
time  that  it  was  stolen  to  throw  upon  the  prisoner  the 

(a)  See  HeywoocCs  case,  33  L.  J.  M.  C.  133  ;  Lonsdale's  case,  4  F, 
k  F.  66. 

(b)  Before  Wise,  J.,  Hargrave,  J.,  and  Cheeke,  J. 


T. 
A&KON. 
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burden  of  satisfactorily  accounting  for  such  possession,  1865. 
and  if  this  were  not  done,  they  could,  on  the  evidence  The  Queen 
given,  convict  the  prisoner  on  either  count  of  the  infor- 
mation. Having  doubt  whether  the  possession  of  the 
property  was  sufficiently  recent  from  the  time  of  it  being 
stolen ;  and  also,  whether  from  the  circumstances  proved 
there  arose  a  presumption  that  the  prisoner  had  received 
the  goods,  or  any  of  them,  knowing  them  to  have  been 
stolen,  I  reserve  these  questions  for  the  opinion  of  the 
Supreme  Court.  The  jury  found  the  prisoner  guilty  on 
the  second  coimt  and  acquitted  him  on  the  first  count, 
and  I  passed  sentence  accordingly.  I  respectfully  submit 
to  the  Supreme  Court  the  question  whether  the  prisoner 
ought  to  have  been  convicted  ? 

'^  Edmund  Siieppard, 
"Deputy    Chairman    of    Quarter     Sessions   for   the 
Northern  District. 
"  Tuesday,  June  27th,  1865.'' 

No  counsel  appeared  for  the  prisoner. 

Per  Curiam,  The  case  is  within  the  principle  of 
Langmeid's  case  (a).  There  was  evidence  for  the  jury 
on  which  they  might  convict  the  prisoner. 

Conviction  sustained. 


The  Queen  against  Crookwell  and  others.  Jane  6. 

CPECIAL  case  reserved  for  the  consideration  of  the  Whereacon- 

*^    Judges,  under  the  13  Vic,  No.  8.  fS^w^J 

The  prisoners  were  found  guilty  before  Cheeke,  J.,  of  a  number  of 

the  murder  of  a  constable.     The  prisoners  were  all  in  SJi^^'  one 

charge  of  the  deceased  and  other  constables  under  escort;  of  them,  in 

and  were  being  removed  from  Berrima  Gaol  to  Sydney  tionofa^awi- 

Gaol  by  virtue  of  a  removal  warrant.    One  of  the  pri-  ^^^  design  to 

*         escape,  at  aU 
soners  alone  fired  the  shot.    The  case  against  the  others  hazards,  it  is 

was,  that  they  were  all  engaged  in  the  same  common  "'^'™®^- 

design  to  escape,  and  to  carry  that  out  by  any  means 

(a)  iL.kC.  427. 
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The  QiTEBK 

▼. 
Geookwsll 
and  otheiB. 


and  at  all  risks.  But  there  was  no  evidence  to  show  for 
what  crimes  the  prisoners  were  or  any  one  was  under 
imprisonment  in  the  gaol.  At  the  request  of  Mr.  Win- 
deyeVy  counsel  for  the  prisoners,  two  points  were  reserved 
for  the  consideration  of  the  Court.  1.  Whether  the 
transmission  warrant  duly  proved  was  sufficient  evidence 
as  to  the  prisoners  being  in  lawful  custody  of  the  ser- 
geant of  police  who  had  command  of  the  escort.  2. 
Whether  the  jury  ought  not  to  have  answered  specifi- 
cally the  question  put  to  them  in  writing  at  their  request, 
or  whether  they  were  entitled  to  return  a  general  ver- 
dict (a). 

JVindeyer  for  the  prisoners,  referred  to  RuaselVs  C.  & 
M.  {b) ;  Hawkins'  P.  C,  (c) ;  4  Vic,  No.  29,  s.  17, 
and  17  Vic,  No.  1,  s.  2. 

The  Solicitor-General  for  the  Crown  cited  Plummtr^s 
case  (d). 

Stephen,  C.  J.  I  am  clearly  of  opinion  against  the 
prisoners  on  both  points.  The  jury,  though  they  would 
not  answer  the  questions  categorically,  must  be  taken  to 
have  found  first,  that  all  the  prisoners  had  one  common 
design;  and,  secondly,  that  in  its  prosecution,  there  was 
a  resolution  in  all  to  accomplish  it  by  all  means,  and  at 
all  risks  ;  and,  thirdly,  that  the  killing  occurred  in  the 
prosecution  of  that  common  design.  Now,  that  design 
was  an  unlawful  one.  It  follows  that  all  so  engaged 
were  guilty  of  murder. 

Harorave,  J.  The  warrant  was,  in  my  opinion,  suf- 
ficient e^'idence  of  the  lawful  custody.  The  Judge  has 
no  power  to  compel  a  jury  to  answer  specific  questions. 

Cheekb,  J.,  concurred. 

Conviction  sustained. 

(a)  Before  retiring,  the  foreman  asked  his  Honor  to  write  down  the 
points  for  their  considerations  to  enable  them  more  clearly  to  arriye 
at  the  verdict.  His  Honor  thereupon  wrote  and  handed  to  tlie  jury  the 
following  q uestions.  1 .  Did  Crookwell  fire  the  shot  that  killed  Raynumd  t 
2.  Were  all  the  nrisoners  engaged  in  an  unlawful  design  to  escape, 
and  if  not  all  of  them,  which  of  them  ?  3.  Did  those  engaged  in  tnis 
unlawful  design  to  escape,  Intend  to  carry  it  out,  entertaining  the 
common  guilty  purpose  of  resisting  to  the  death,  or  with  extreme 
violence,  any  persons  who  might  oppose  them  ? 

(h)  1  vol.  592,  736,  743.     (c)  Bk.  2,  Ch.  19,  s.  14.      (rf)  Keb.  109. 
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The  Queen  against  Britchbr  (a). 


June  22, 1866. 


^SPECIAL  case  reserved  for  the  consideration  of  the  -4.wascharged 
*^     Court,  under  the  13  Vic,  No.  8.  l^tl^ountf 

**  The  defendant  in  this  case  was  tried  before  me  at  under  s.  78  of 
,        ,      ,        ..,.,.  ,    -rx     T      1         ,  the  Insolvent 

the  last  criminal  sittings  at  Darlmghurst,  upon  an  Act,  with  con- 
information  containing  three  counts.  fraudul^ntl*^' 

*' The  first  count  charged  him — under  the  73rd  by  falsely  pro- 
section  of  the  Insolvent  Act,  5  Vic,   No.   17— with  ^S^^r^of^'' 

having,  before  the  sequestration  of  his  estate,  by  false  tank  that  he 

w&fS  Dossessed 
pretences  and  representations,  contracted  a  debt.  of  certain  land, 

* '  The  false  pretences  alleged,  were  that  he  represented  ^J  ^®aaa'^®  a 

to  one  James  Antrobus,  then  being  an  officer  of  the  that  certain 

Commercial  Banking  Company,  that  he  (the  defendant)  p^ntodV 

was  then  possessed  of  certain  land  situate  at  the  Glebe  nim,  were  the 

and  Balmain  (meaning  thereby  that  he  was  the  owner  of  g^^h  land,  and 

the  said  land),  of  the  value  of  £5000;  and  that  he  (the  were  all  free 

defendant)  afterwards  represented  to  one  William  Neill,  security  for 

then  being  an  officer  of  the  said  company,  that  certain  *^®  r^ayment 

deeds  then  and  there  presented  by  the  defendant  to  the  of  money 

said  William  Neill,  and  which  the  defendant  then  and  ^ked  the  bank 

there  informed  the  said  William  Xeill  were  the  title  to  advance. 

deeds  of  and  relating  to  the  said  lands,  were  all  free  charged  in  a 

(meaning  that  no  portion  of  the  said  lands  was  charged  third  count  of 

money  by  false 
pretences  under  the  7  &  8  Geo.  lY . ,  c.  29 .  It  appeared  that  in  December  1 864,  A.  applied  to 
the  manager  of  the  bank  for  a  cash  credit  of  £600,  and  offered  to  deposit  as  security  the 
deeds  of  certain  property  ;  and  the  application  was  granted.  When  he  deposited  liis 
deeds,  and  while  the  nam&s  of  his  proposed  sureties  were  being  taken  down,  he  said  the 
deeds  were  a  perfect  security  in  themselves  for  more  than  he  wanted ;  but  the  usual 
surety  bond  not  having  been  executed,  A.  was  allowed  to  overdraw  to  that  extent,  the 
old  account  current  being  continued.  The  balance  against  him  in  this  manner  varied, 
sometimes  being  very  small,  and  on  two  occasions  the  balance  was  in  his  favor.  About 
March  1865,  A.  applied  for  a  further  cash  credit  of  £400,  and  offered  to  sign  a  lien  on 
the  property.  Before  he  signed  it  A.  stated  to  the  manager  that  these  properties  were 
his  and  unencumbered ;  that  all  the  deeds  were  safe  and  the  properties  quite  free.  The 
cash  credit  of  £400  was  then  allowed  as  before  on  the  faith  of  the  deeds  deposited.  In 
fact  A.  had  before  the  application  for  the  first  cash  credit,  mortgaged  the  property  to  D. 
for  £400,  but  this  mortgage  was  unregistered  ;  and  he  had  also  made  a  voluntary  settle- 
ment of  the  same  property,  which  was  registered.  The  jury  having  convicted  A.  on 
the  three  counts,  finding  specially  that  A.  made  a  false  representation,  both  with  regard 
to  the  mortgage  to  D,  and  also  the  settlement,  and  contracted  a  debt  thereby,  the  Court 
set  aside  the  verdict  on  the  third  count,  but  sustained  the  verdict  on  the  first  and  second 
counts. 

(«)  Before  Stephen ^  C.  J.,  and  FattceU,  J. 


V. 

Britcher, 
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1866.  with  or  liable  to  any  mortgage  or  debt,  or  otherwise 
The  Queen  encumbered) ;  and  that  the  said  deeds  were,  in  them- 
selves, a  perfect  security  for  the  repayment  to  the  said 
company  of  certain  sums  of  money  which  the  defendant 
had  applied  to  the  said  company  to  lend  and  advance  to 
him.  ' 

"  The  second  count  was  the  same  as  the  first,  differing 
only  in  the  amount  of  the  debt. 

"  The  third  count  was  the  common  count  for  obtain- 
ing money  by  false  pretences. 

"  The  evidence  was  to  the  following  effect : — 

"  The  defendant  had  been  for  some  time  a  customer 
of  the  Southern  (the  Haymarket)  Branch  of  the  Com- 
mercial Banking  Company — depositing  moneys,  and 
drawing  by  cheques  against  the  moneys  so  deposited,  in 
the  usual  way. 

"  In  the  latter  part  of  December  1864,  the  defendant 
applied  to  Mr.  Antrobus,  the  manager  of  the  Southern 
Branch,  for  a  cash  credit,  and  said  that  he  woold 
deposit  as  a  security  his  deeds  of  certain  property  at 
Balmain,  the  Glebe,  and  Petersham.  Mr.  Antrobus 
told  him  he  would  have  to  apply  to  the  Board  by  letter. 
Accordingly,  on  the  4th  of  January,  1865,  Mr.  Antrobus 
received  from  the  defendant  a  written  application  pro- 
posing two  sureties,  as  required  by  the  bank,  which 
application  was  duly  forwarded  to  the  Board. 

"  On  the  next  day  Mr.  Antj'obus  informed  the  de- 
fendant that  his  application  was  granted,  and  that  he 
would  have  to  deposit  his  deeds  at  the  head  office,  and 
sign  the  usual  bond. 

"  On  the  6th  of  January,  1865,  the  defendant  accord- 
ingly called  at  the  head  office,  and  deposited  the  deeds 
with  Mr.  Neilly  the  secretary ;  and  while  Mr.  NeiU  was 
taking  down  the  names  of  the  proposed  sureties,  the  de- 
fendant stated  that  the  deeds  were  a  perfect  security  in 
themselves  for  more  than  he  wanted.  The  sum,  it 
appears,  he  at  that  time  wanted  was  iJ600 — the  amount 
mentioned  in  the  first  count. 

"  One  of  the  proposed  sureties  refused  to  sign,  and 
the  bond  was  never  acted  on. 
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"  But  the  same  day,  or  a  day  or  two  after,  the  de-         1866. 
fendant  told  Mr.  Antrobus  that  he  wished  to  draw,  as     The  QuBaaT 
he  wanted  the  money.     Mr.  Antrobus  asked  if  he  had     ^     ^• 
deposited  the  deeds.     He  said  he  had.     Mr.  Antrobtis 
then  told  him  that  he  might  draw. 

"  He  accordingly  drew  until  the  balance  against  him 
amounted  to  £600. 

''  The  usual  course  at  the  bank,  when  a  cash  credit  is 
granted,  and  the  bond  with  sureties  is  regularly  exe- 
cuted, is  to  open  a  cash  credit  account,  separate  and  dis- 
tinct from  the  ordinary  account  current  of  the  customer, 
and  also  to  take  a  promissory  note  for  the  amount  of  the 
proposed  credit.  The  promissory  note  is  taken  to  enable 
the  bank  to  sue  more  readily  if  necessary.  On  this 
occasion,  the  sureties  not  having  executed  the  bond, 
there  was  no  separate  cash  credit  account  opened,  but 
the  old  account  current  was  continued,  and  the  defendant 
from  time  to  time  deposited  moneys,  which  were  placed 
to  his  credit  in  this  account,  and  drew  cheques,  which 
were  placed  to  his  debit.  The  balance  against  the  de- 
fendant in  this  manner  varied,  sometimes  being  very 
small,  and  on  two  occasions  the  balance  was  in  his 
favour ;  but  the  adverse  balance  eventually,  on  the  6th 
of  April,  amounted  to  JE680 — i.e.,  £80  beyond  the 
amount  of  the  cash  credit.  The  debt  of  £600  so  con- 
tracted was  the  debt  mentioned  in  the  first  count. 

"  The  defendant  was  allowed  to  draw  to  this  extent 
*  on  the  faith  of  the  deeds^ — on  that  security  as  repre- 
sented by  himself.* 

"  About  March  1865,  the  defendant  told  Mr.  Antro- 
bus that  he  would  require  about  £400  more.  Mr. 
Antrobus  said  he  would  advance  the  £400,  and  would 
prepare  a  lien  on  the  properties. 

**  Accordingly  a  document  was  prepared,  and  signed 
by  the  defendant,  dated  the  6th  of  April,  1865,  which  is 
in  evidence. 

"  Mr.  Antrobus  says  *  the  day  he  signed  this  docu- 
ment, and  before  he  signed  it,  I  said  to  him, '  are  these 
properties  yours  and  unencumbered  ?  '  The  defendant 
said  *  yes,  they  are,'  or  something  to  that  eflfect.    In  his 
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1866.         cross-examination  Mr.  Antrobus  said, '  are  these  proper- 
The  Qttsen    ties  yours  and  free/  or  *  unencumbered.'  The  defendant 
^'  said,  'all  the  deeds  are  quite  safe,  it  is  my  own  property 

and  free,'  or  something  to  that  effect. 

"  The  further  sum  of  £400,  being  the  debt  mentioned 
in  the  second  count,  was  then  advanced  in  the  same 
manner  as  before,  and  also  on  the  faith  of  the  deeds 
deposited.  In  this  manner  the  balance  against  the  de- 
fendant considerably  exceeded  £1000.  The  defendant 
gave  promissory  notes  to  cover  the  amount  of  £1000. 

"  On  the  9th  of  December,  1864;  the  defendant  had 
mortgaged  one  of  the  properties  mentioned  in  the  deeds 
deposited  with  the  bank  for  the  sum  of  £400,  to  a 
person  of  the  name  of  Davis,  Mortgage  of  that  date  is 
in  evidence.  And  on  the  16th  of  April,  1864,  the  de- 
fendant had  made  a  settlement  to  trustees  in  favor  of  his 
wife,  of  all  the  properties  mentioned  in  all  the  deeds 
deposited  with  the  bank.  Under  this  latter  deed  one  of 
the  trustees  took  possession  in  August  1865,  and  still 
holds  possession .    The  trustees  never  got  the  title  deeds. 

"No  evidence  was  given  as  to  the  value  of  the  Isnds. 

"  The  rule  nisi  for  the  sequestration  of  the  defendant  s 
estate  was  dated  28th  August,  1865.  The  rulo  was 
made  absolute  on  the  5th  September,  1865. 

"Mr.BJaAe,  of  counsel  for  the  defendant,  took  tUe  fol- 
lowing objections: — 1.  That  no  debt  was  proved  ^thin 
the  meaning  of  the  73rd  section  of  the  Insolvent  Act, 
6  Vic,  No.  17 — a  balance  of  accotmt  in  the  mf^ni^®^ 
proved  not  being  such  a  debt.  2.  That  the  repres^^^ta* 
tions  proved  merely  amounted  to  a  warranty  or  guar^u^tee 
of  title,  and  therefore  could  not  be  a  false  pretea^je  or 
representation  mider  the  same  section.  8.  Tha^^  the 
repi^esentations,  being  a  mere  assertion  of  title,  ^^ 
therefore  a  statement  of  what  is  a  mixed  matter  o^l*^ 
and  fact,  could  not  be  a  false  representation  withiO  the 
same  section. 

*'  These  objections  were  made  to  the  first  and  se^<^^^ 
counts.  The  same  objections  were  made  generalJy  ^ 
the  third  count. 
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"  These  objections  I  overruled ;  but,  at  Mr.  Blake's         1866. 
request,  I  reserved  the  points  for  the  consideration  of     The  Queen 
the  full  Court.  ^     ^- 

"  The  jury  found  the  defendant  guilty,  and  in  reply 
to  specific  questions  put  by  me  they  found — 1.  That  the 
defendant  made  a  false  representation  with  respect  to  the 
mortgage  of  the  9th  December,  1864.  2.  That  he 
made  a  false  representation  with  respect  to  the  settlement 
of  the  16th  of  April,  1864.  3.  That  he  contracted  a 
debt  by  means  of  the  said  false  representations,  jointly 
and  severally.  4,  And  as  to  the  third  count,  that  he 
obtained  the  money  by  false  pi^etences. 

*'  The  question  submitted  for  the  consideration  of  the 
Court  is,  whether  I  was  right  or  not  in  overruling  Mr. 
Blake's  objections. 

P.  Faucbtt.'' 

Blake  for  prisoner.  There  was  no  false  representation, 
as  it  respected  the  bank,  of  either  title  or  right  to  in- 
cumber. For  the  previous  mortgage  to  Daxns  was  not 
registered ;  and  as  the  bank  had  no  notice  of  it,  their 
security,  if  registered,  would  have  had  priority.  It  was 
in  the  power  of  the  bank  to  have  obtained  a  perfect 
mortgage,  and  the  defendant's  withholding  from  them 
information  as  to  Davis*  mortgage,  was  the  proper  way 
of  enabling  the  bank  to  perfect  their  title  b}"^  registration. 
The  settlement,  although  registered,  was  voluntary,  and 
therefore  void  as  against  a  subsequent  purchaser  for 
value  like  the  bank.  A  Court  of  Equity  will  compel  a 
purchaser  to  take  a  title  as  unencumbered,  if  there  is 
only  a  voluntary  settlement.  The  prisoner  represented 
that  the  property  was  "unencumbered,"  a  proposition 
involving  matter  of  law  rather  than  of  fact.  But,  as  it 
respects  the  bank,  the  property,  in  legal  effect,  was  im- 
encumbered,  and  so  his  allegation  was  true.  If,  how- 
ever, the  assertion  was  false,  it  was  an  assertion  of  a 
noixed  matter  oifact  and  law.  The  word  "  encumbered" 
depends  upon  the  reading  of  various  statutes,  and  is 
matter  of  law  rather  than  of  fact,  and  so  the 
case  is  within  R.  v.  Lotze  (a),  and  Gardner's 
(a)  i  Sup.  Ct.  B.,  C.  L.  86. 


V. 

Bkitcher. 
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1866.  case  (a).  In  the  latter  case,  the  prosecutrix  had 
TheQiTEEN  been  induced  to  board  and  lodge  the  prisoner  by  a 
false  representation  that  he  was  a  naval  officer ;  but  the 
Court  considered  the  supply  of  articles  upon  the  contract 
made  by  reason  of  the  false  pretence,  was  too  remotely 
the  result  of  the  false  pretence  to  support  the  indictment. 
But  again;  what  was  the  specific  money  obtained?  the 
first  de50,  or  the  last  £50  ?  or  when  ?  when  finally  £600 
or  the  last  £400  was  obtained  ? 

It  is  also  contended  that  no  money  was  obtained  at  all, 
but  only  a  credit  in  account — a  right  to  draw  in  favor 
of  divers  persons,  under  which  arrangement  the  priso- 
ners accordingly  did  draw.  In  WaviWs  case  (fc),  it  was 
held  by  the  twelve  Judges,  that  obtaining  credit  on 
account  at  a  bank  by  means  of  drawing  a  bill  of  ex- 
change, which  had  no  chance  of  being  paid,  was  not 
within  the  Act,  although  the  bank  paid  money  in  con- 
sequence thereof,  which  they  would  not  otherwise  have 
paid.  That  is  the  present  case ;  the  defendant  did  not 
obtain  any  specific  sum  by  his  representations ;  all  that 
was  obtained  by  him  was  credit  in  account ;  other  per- 
sons received  the  money.  Suppose  that  he  had  executed 
a  legal  mortgage  with  a  covenant  that  he  had  a  title  and 
right  to  convey  ;  the  covenant  would  not  have  amounted 
to  a  false  pretence ;  Codrington's  case  (c).  Why,  then, 
a  similar  assertion  without  a  covenant?  [Stephen,  C.  J. 
Where  there  are  several  counts  charging  diflferentoffences, 
if  the  judgment  be  entered  up  generally  upon  all,  and  it 
appears  that  any  count  is  bad  in  law,  the  judgment  is 
bad;  O'ConnelVs  case  (d);  but  there  is  no  difficulty 
of  that  kind  here,  because  all  these  three  counts  are  good 
in  point  of  law,  although  the  conviction  on  one  of  them 
cannot  be  sustained.] 

Butler  for  the  Crown.  Any  misrepresentation  of  one 
fact  which  (though  in  part  only)  induces  the  prosecutor 
to  give  his  money  is  enough.  Here  the  assertion  was 
that  the  prisoner's  deeds  were  not  under  any  charge. 

(a)  Dears.  &  Bell,  43  ;  25  L.  J.  M.  C.  100. 
{b)  R.  i  M.  224.         (c)  1  C.  &  P.  662.         (d)  11  C  &  F.  155. 
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The  information  is  founded  on  the  78rd  section  of  the         18<^6- 

Insolvent  Act,  which  provides  for  the  case  of  any  insol-    The  Queen 

vent  contracting  any  debt  fraudulently  or  by  means  of    ^    ^• 

any  false  pretence  or  representation,  the  language  of 

which,  as  relating  to  mercantile  morality,  was  intended 

to  have  a  much  more  extended  operation  than  the  7  &  8 

G.  iy.«  c.  29.     Even  under  that  statute  it  has  been  held 

that  a  misrepresentation  of  a  matter  of  fact,  accompanied 

by  a  promise,  did  not  prevent  the  statute  applying; 

R.  V.  West  (a). 

Stephen,  C.  J.  The  conviction  on  the  third  count, 
which  is  framed  on  Sir  B.  PeeVs  Larceny  Act,  cannot 
be  sustained.  For  no  money  or  goods  were  here  ob- 
tained by  the  false  pretences,  but  only  a  credit  in  account. 
WaveWs  case  is  an  express  authority  on  this  point.  But 
on  the  first  and  second  counts,  which  are  framed  on  the 
Insolvent  Act,  s.  73,  the  conviction  is  right.  By  means 
of  a  false  representation  that  the  land  was^not  under  or 
charged  with  any  mortgage  or  debt  whatever,  he  con- 
tracted {i.e.  fraudulently  contracted),  a  debt  with  the 
bank.  That  is  the  exact  olBfence  assigned  in  the  enact- 
ment. Now,  this  being  so,  we  need  not  consider  whether 
tbe  prisoner  contracted  the  debt  by  means  of  a  false  pre- 
tence or  not ;  or  whether  the  false  pretence  alleged  be  a 
false  preteDce  within  the  Larceny  Act.  But  as  it  respects 
the  particular  false  pretences  or  representation  that  there 
was  no  charge  on  the  land,  I  am  disposed  to  think  that 
that  was  a  representation  of  a  mere  matter  of  fact ;  so 
that  this  case  is  distinguishable  from  Lotze's,  where  the 
representation  or  assertation  by  the  prisoner  related  to 
matter  of  right,  and  so  included  necessarily  a  question  of 
law. 

Faucett,  J.  I  am  of  the  same  opinion.  The  third 
count  was  not  supported  by  the  evidence,  as  in  WaveWs 
case.  But  the  conviction  on  the  first  and  second  count 
is,  in  my  opinion,  good.  The  insolvent  Act  being  in- 
tended to  deal  with  commercial  transactions,  enables  the 
Court  to  inquire  into  the  conduct  of  the  party  before  he 

(a)  27  L.  J.  M.  C.  227. 


V. 

Bettoher. 
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1866.  was  insolvent,  and  a  less  rigorous  construction  should  he 
~Thc  Queen  applied  to  its  provisions.  It  appears  that  in  December, 
1864,  the  defendant  mortgaged  a  property  for  £400, 
and  in  the  same  month  he,  by  falsely  representing  to  the 
bank  that  his  property  was  not  charged  with  any  mort- 
gage, induced  the  bank  to  extend  his  credit.  The 
information  charges  that  his  estate  having  been  seques- 
trated, the  defendant,  before  his  sequestration,  fraudu- 
lently contracted  a  debt ;  the  other  allegations  in  the  in- 
formation are  statements  of  the  means  by  which  the  defen- 
dant thus  fraudulently  contracted.  The  jury  have  found 
that  these  statements  are  false  ;  and  in  my  opinion,  they 
amount  to  legal  fraud.  It  has  been  contended  that 
Davis'  mortgage  not  having  been  registered,  might  have 
been  rendered  valueless  if  the  bank  had  taken  the  proper 
steps ;  and  that  the  bank  merely  suffered  a  loss  caused 
by  of  its  own  negligence.  The  Court  cannot  enter 
into  considerations  of  this  kind.  It  is  immaterial 
whether  or  not  the  bank  acted  carelessly,  if  the  de- 
fendant committed  a  fraud  and  thereby  induced  the 
bank  to  give  him  credit.  This  mortgage  to  Davis  at 
the  time  of  the  negotiations  with  the  bank,  was  a  valid 
existing  mortgage.  Davis  was  entitled  as  against  the 
defendant  to  hold  the  security  for  d6400,  and  it  was  only 
the  subsequent  conduct  of  the  bank  which  could  render 
that  security  valueless ;'  and  therefore  the  representation 
that  there  was  no  charge  was  false  and  fraudulent. 

Conviction  on  the  first  and  second  counts 
sustained  ;  conviction  on  the  third  count 
quashed. 
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1866. 


The  Australian  Joint  Stock  Bank  against  The     /^"ug^  I' 
Oriental  Bank. 

CflE  W.  MANNING,  Q.C.,  and  Butler,  on  behalf  upoVce^^ir 

of  the  plaintiffs,  moved  for  an  order  to  restrain  the  ^*°^  ?<^*«? 

made  by  the 
defendants  from  setting  up  as  their  defence  the  loss  of  defendants, 

the  bank  notes  declared  on,  upon   indemnity   being  Nearer  on^de- 

given  to  the  satisfaction  of  the  Court,  &c.,  against  the  mand  at  the 

claim  of  any  other  pei-son  than  the  plaintiffs  upon  the  office,  at  S., 

said  notes,  under  the  53rd  section  of  the  Common  Law  and  lost  before 

present 
Procedure  Act  of  1857.     But  the  difficulty  which  will  action,  the 

be  suggested  is  that  all  the  notes  are  payable  to  the  (st^^i  c  j 
bearer  on  demand  at  the  Sydney  office,  and  that  there-  diasentieiue) 
fore  until  presentation  they  are  not  liable  to  pay.     All  —under  the^"^ 
the   notes   sued  on  have   been  proved  to  have  been  ^Srds^tion 
stolen  from  one  Kater,  a  clerk  in  the  plaintiffs'  bank,  monLawPro- 
in  July,  1863,  when  the  Mudgee  mail,  in  which  Kater  Jafc^""*"^ 
was  a  passenger,  was  robbed  by  some  bushrangers,  and  straining  the 
since  that  time,  that  is,  more  than  two  years  ago,  none  from  setting 
of  these  notes  have  been  discovered.     It  is  admitted  ?^**f!L^^■ 
that  at    common  law  an  action  cannot  bo  maintained  of  such  notes, 
on  a  lost  bill  against  the  acceptor,  unless  the  bill  be  ^i^y^ 
delivered  up,  although  the  plaintiff  offers  an  indemnity; 
And  that  until  recently  the  owner  had   no  remedy 
except  in  a  Court  of  equity ;  Hansard  v.  Robinson  (a). 
But  the  53rd  section  of  the  Common  Law  Procedure 
Act  was  intended  to  remedy  this  defect.     In  Edge  v. 
Swmford  (6),  which  will  be  relied  on,  the  drawer  of  a 
bill  which  had  been  accepted  sent  it  to  the  plaintiffs 
in  part  satisfaction  of  a  debt  due  to  them.     The  bill 
not  being  indorsed,  the  plaintiffs  returned  it  to  the 
drawer  for  indorsement.   He  burnt  it  and  became  bank- 
rupt.   The  plaintiffs  filed  a  bill  against  the  acceptor  for 
payment  of  the  money,  they  offering  to  indemnify  him 
in  respect  thereof,  and  the  bill  was  dismissed,  because 
there  was  no  privity  between  the  parties.    In  Wright  v. 
Lord  If awfetoTi^  (c),  relief  was  refused,  because  the  bill 

(a)  7  B.  &  C.  94.  (6)  0  Jur.  N.S.  8  ;  31  L.  J.  Ch.  805. 

(c)  1  Kay  &  Johns.  701 ;  24  L.J.  Ch.  623. 
1—5 


upon  indem- 
"ven. 


\ 
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^^^'  was  destroyed,  and  the  plaintiff  therefore  hada  sufficient 
The  remedy  at  law.  The  decision  of  the  Irish  Court  of  Ex- 
Joint  Stckjk  chequer  in  McDonnell  v.  Murray  (a),  is  precisely  in 
Bank  point  and  will  be  followed.  In  that  case  an  action  was 
The  brought  upon  certain  bank  notes  of  the  Provincial 
^Bank^^  Bank  of  Ireland,  payable  to  bearer  on  demand  at 
Newry,  which  had  been  lost,  and  the  Court  made  the 
order  now  asked  for  upon  a  sufficient  indemnity  having 
been  given.  The  argument  arising  from  inconvenience 
was  suggested  in  the  course  of  the  argument,  as  it  will 
be  here.  Pigot,  C.B.,  in  his  judgment  says, "  According 
to  the  argument,  the  mischief  existing  in  the  case  of  so 
large  a  class  of  promissory  notes  as  bank  notes  should 
be  treated  as  excluded  ;  but  how  far  is  that  to  go  ?  It 
was  said  that  there  was  a  great  inconvenience  in  im- 
posing upon  banks  the  necessity  of  preserving  a  record 
of  their  own  acts,  and  employing  a  number  of  clerks  to 
determine,  whenever  any  instrument  was  presented  for 
payment,  whether  the  security  existed  or  not ;  and 
that;  this  liability  might  continue  for  an  indefinite  time» 
though  a  demand  might  not  be  made  for,  say,  twenty  or 
thirty  years.  But  that  inconvenience  would  equally 
exist  in  the  case  of  everybody  who  gets  an  indemnity 
for  an  instrument  payable  on  demand."  And  Oreene, 
B.,  says,  "  Even  though  this  difficulty  may  exist  in 
certain  cases,  I  would  be  disposed  to  say  that  that 
might  be  a  reason  for  a  Court  not  interfering,  in  the 
exercise  of  its  discretion,  in  a  particular  case,  rather 
than  for  taking  away  the  power  of  the  Court  to  inter- 
fere in  the  case  of  large  bank  notes."  The  notes  were, 
in  that  case,  payable  on  demand  at  Newry,  and  is  in 
point  with  the  present.  Norton  v.  Ellam  (6)  is  cited 
by  By  lea  (c)  as  an  authority  that  presentment  is  not 
in  general  necessary  for  the  purpose  of  charging  the 
maker  of  a  promissory  note  ;  because  the  action  itself 
is  a  sufficient  demand,  even  though  the  note  is  made 
payable  on  demand.  The  debt  arises  at  the  time  of 
the  date,  not  on  the  demand,  although  the  note  is  not 
to  be  considered  overdue  without  some  evidence  of 
payment  having  been  demanded  and  refused  ;  Brooks 
[a]  9  Ir.  C.C.L.R.  602.      (6)  2  M.  &  W.  461.      (c)  p.  185. 


CASES  AT  LAW.  131 

V.  Mitchell  (a),  Cnpps  v.  Davis  (6),  Barowgh  v.  TFAi^         ^^66. 
(c).   It  is  submitted,  therefore,  that  a  demand  is  enough         The 
without  presentment.     The   case   comes   within   the  ^^i^^^^^^ 
principle  laid  down  by  Lord  Redesdale  in  Davis  v.        Bank 
Hone  (d).    "  A  Court  of  Equity/'  says  he, "  frequently         The 
decrees  specific  performance,  where  the  action  at  law     Omental 
has  been  lost  by  the  default  of  the  very  party  seeking 
the  specific  performance,  if  it  be,  notwithstanding,  con- 
scientious, that  the  agreement  should  be  performed." 
On  the  question  of  costs,  Hawkins  v.  Ca,rr  (e)  was 
referred  to. 

Darley  and  Salainons  showed  cause.  It  is  submitted 
thatthepresentmentatthe  oflSce  in  Sydney  is  essential; 
Sanderson  v.  Bowes  (/).  Howe  v.  Bowes  (g)  shows 
the  absolute  necessity  of  presentment,  in  order  to  give 
a  complete  cause  of  action.  In  all  cases  where  the  in- 
strument is  made  payable  at  a  particular  place  by  the 
party  to  be  charged,  that  presentment  must  be  averred 
in  the  declaration,  and  that  averment  must  be  proved. 
The  plaintiffs,  therefore,  having  no  cause  of  action,  are 
not  within  the  53rd  section  of  the  Common  Law  Pro- 
cedure Act ;  in  the  words  of  Martin,  B.,  in  Noble  v.  The 
Bank  ofEngla/rid  (h),  "I  apprehend  that  section  applies 
wherean  action  can  be  maintained, notwithstanding  the 
loss  of  the  note.  In  that  case  a  Judge  can  give  relief ; 
but  if  no  action  c^n  be  maintained,  the  plaintiff  is  not 
-within  the  section."  The  necessity  of  presentment  has 
been  recognised  in  the  recent  cases  of  Sands  v.  Clarke  (i), 
and  Vander  Donckt  v.  Ttielluson  (k).  In  the  former 
case,  Maiile,  J.,  in  delivering  judgment  says,  "It  is 
clear  that  the  presentment  of  the  notes  at '  the  place 
specified '  is,  by  the  notes,  made  a  condition  precedent  to 
the  defendant's  liability  to  pay ;  and  equally  clear  that 
it  must  be  performed  before  he  can  be  charged,  unless 
the  defendant  has  himself  discharged  the  condition,  or 

{a)  9  M.  &  W.  15.  (h)  12  M.  &  W.  165. 

(c)  4  B.  &  C.  327.  (rf)  2  Sch.  &  Lefr.  347. 

(c)  35  L  J.Q.  P.  81.  (/)  14  East  500. 

[g)  16  East  112;  S.C.,  in  Ex.  Ch.  ;  5  Taunt  30. 
(h)  33  L.  J.  Ex.  81.  (i)  8  C.B.  751. 

a')8C.B.812. 
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1866.  dispensed  with  its  performance."  He  referred  to- 
The  Chitty  (a)  and  Bylea  on  Bills  (6).  In  all  the  cases  the 
Joint ^Stoot  ^^^®  ^^  action  was  complete,  and  the  only  difficulty 
was  the  nonproduction  of  the  instrument  as  a  voucher. 
No  case  can  be  cited  in  which  a  Court  of  Equity  has 
given  relief,  unless  the  cause  of  action  was  complete ; 
and  the  statute  gives  no  greater  jurisdiction  than  that 
exercised  by  a  Court  of  Equity.  The  defendant  is  to 
be  prevented  from  pleading  the  loss,  leaving  to  him 
any  other  defence  he  may  possess.  A  Court  of  Equity, 
says  Story y  will  grant  relief  in  the  case  of  a  lost  note 
negotiable,  but  not  negotiated,  and  lost  when  overdue 
(c);  Ex  parte  Greenway  (cZ),  Davies  v.  Dodd  (e). 
Macartney  v.  Graham  (/),  Gocknell  v.  Bridgman  (g). 
In  McDonnell  v.  Murray  it  is  clear  that  the  point  now 
raised  was  not  taken,  or  in  any  way  considered. 

The  matter  is,  at  all  events,  for  the  discretion  of  the 
Court.  If  the  present  application  is  successful,  any 
difficulty  that  might  arise  from  defects  on  the  face  of 
a  negotiable  instrument  will  be  easily  avoided  by  its 
being  lost.  Penard  v.  Klockman  (h),  Saul  v.  Jones 
(i),  and  Aranguren  v.  Scholjield  (k)  were  referred  to. 


Sir  W,  Manning  replied. 


Cur.  adv.  vult. 


August  2.  Their  Honors  now  gave  judgment  as  follows : — 

Stephen,  C.J.  It  is  with  regret  that  I  have  arrived 
at  a  conclusion  unfavourable  to  the  plaintiffs'  applica- 
tion ;  but  it  appears  to  me,  that  the  enactment  (section 
63  of  our  Common  Law  Procedure  Act,  corresponding 
with  section  87  of  the  English),  does  not  extend  to  a 
case  of  this  kind. 

I  entertain  no  doubt,  that  bank  notes  payable  to  the 

.  bearer  are  negotiable  instruments,  within  the  meaning 

of  the  statute ;  that  the  notes  declared  upon  have  been 

stolen  from  the  plaintiffs,  and  that  few  if  any  of  them 

(a)  103.      (b)  173.       (c)  1  St.  Eq.  J.,  §  86  a.       {d)  6  Ves.  812. 
(e)  4  Pr.  176.  (/)  2  vSim.  285.  {g)  4  Beav.  490. 

(A)  3  B.  &  S.  388  ;  32  L.  J.Q.B.  82. 
(i)  1  E.  &.  E.  59 ;  28  L.J.Q.B.  37.  {k)  1  H.  &  N.  494. 
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will  ever  be  recovered;  or,  that,  should  it  turn  out         1866- 
otherwise,  ample  security  can  be  given  to  indemnify         The 
the  defendants  against  the  consequences.     Nor  do  I  j^^^^^ 
feel  embarrassed;  because  of  the  great  number  of  the        Bank 
missing  instruments;    for  the  remedy,  if  it  exist  at         xhe 
all,   must  equally   be  applicable,   whether  the  notes     Objkntal 
lost  be  few  or  many.     But  the  objection  which  strikes 
my  mind  as  insuperable  is  this :  that  the  enactment 
can  only  be  taken  to  apply,  where  the  plaintiff— having 
a  cause  of  action  complete  in  itself,  on  a  negotiable 
instrument — labours   solely   under   the    diflBculty   of 
inability  to  produce  it  at  the  trial.   In  cases  of  that  kind, 
the  statute  effectually  and  very  properly  affords  relief, 
by  preventing  the  loss  from  being  set  up,  in  any  manner; 
whether  by  plea  or  otherwise.     Here,  however,  the 
plaintiffs  had  no  cause  of  action  on  the  notes,  as  I  con- 
ceive, until  after  actual  presentation  of  them  for  pay- 
ment, at  the  place  named ;  Saunderaon  v.  Bowes  (a). 
Sands  v.  Clarke  (6),  Vander  Donck  v.  Tkelluson  (c), 
Dickinson  v.  Bowes  (cZ),  and  Bowes  v.  Howe  (e).    But  the 
proposed  order  in  restraint  of  the  defendants  would,  in 
effect,  dispense  with  the  performance  of  that  condition 
precedent;  and  thus,  after  action  brought,  confer  on 
the  plaintiffs  a  right  not  existing  previously. 

The  order  would  no  doubt  only  be,  in  terms,  folio  wing 
those  used  in  the  enactment,  that  the  defendants  shall 
not  *'  set  up  the  loss  "  of  the  instruments.  But  this,  it 
may  well  be  argued  (see  Hoppe  v.  Single)  (/),  will 
operate  to  the  extent  suggested.  For  the  loss  of  the 
notes  is  not  only  not  to  be  pleaded.  It  is  not  to  be  set 
up ;  that  is,  taken  advantage  of  in  any  way.  But,  if  so, 
their  non-presentation,  which  was  rendered  impossible 
by  the  loss,  could  not  be  taken  advantage  of.  Now  the 
declaration  shows,  that  the  notes  were  only  payable  "on 
demand  at  the  office  of  the  bank,  in  Sydney" — and  there 
is  no  allegation  of  presentment  there.  But,by  the  order, 
'these  defendants  would  be  restrained  from  demurring; 

(a)  14  East  507.  ih,  S  C.  B.  758. 

(c)  Ibid  820.  (d)  16  £&st  HI. 

(c)  Exch.  Ch. ;  5  Taunt.  33.      (/)  2  Sup.  Ct.  R.,  C.L.  88. 


134  SUPREME  COURT  REPORTS. 

^^^'         and  equally,  of  course,  from  pleading  the  fact  of  non- 

The         presentment.     In  point  of  fact,  the   declaration  has 
Joint**  Stock  ^^^^^^^7  ^^^'^  amended  by.  alleging  presentment.   This 

Bank        allegation,  therefore,  although  false,  cannot  be  denied. 

The  Such  a  prohibition,  as  I  think,  for  the  reason  already 
Oriental  given,  could  not  have  been  intended  by  the  statute.  If,, 
on  the  other  hand,  the  effect  of  the  order  when  made 
will  only  be  co-extensive  with  its  terms  j  in  their  strict 
literal  signification,  so  that  the  defendants  may  still  on 
the  record  set  up  the  non-presentation,  it  will  be  useless. 
It  is  unnecessary  to  consider,  whether  the  prohibition 
now  summarily  sought  in  this  Court,  under  section  53 
of  the  Common  Law  Procedure  Act,  could  or  not  be  ob- 
tained by  injunction  in  a  Court  of  Equity.  For  the 
purposes  of  my  present  judgment,  it  is  sufficient  to  say 
that  the  statute — as  I  understand  it — has  created  this« 
peculiar  remedy  for  a  particular  class  of  eases  only;  and 
that  this  is  not  one  of  them.  I  may  add,  however,  that 
I  do  very  much  doubt  whether  such  an  injunction  in  a 
case  like  this(always  assuming  that  the  defendants  only 
undertook  to  pay  on  presentation)  would  be  granted. 
It  may  be  an  unwise  thing  to  take  a  bank  note  so 
worded.  It  is  undoubtedly  very  hard  on  the  taker,, 
should  he  accidentally  lose  or  destroy  such  a  note,  to  find 
that  he  has  thereby  lost  his  money.  But  if  the  stipu- 
lation really  was,  that  the  bank  would  not  pay  without 
actual  presentment,  I  do  not  see  how  any  Court  could 
relieve  him  from  the  necessity  of  performance. 

The  case  of  APDonnell  v.  Murray  (a)  is  relied  on  as 
an  authority  in  support  of  the  application.  It  is  un- 
necessary to  say  that  the  decision^had  the  point  on  which 
this  judgment  rests  been  there  taken,  would  have  been 
conclusive.  And  it  may  be  contended,  that  the  'bank 
notes  in  that  case  were  in  effect,  though  not  in  terms,. 
identical  with  those  here.  But  it  will  be  seen,  that  the 
circumstance  of  their  beingmade  payable  at  a  particular 
place,  where  (of  course)  the  loss  prevented  their  presen- 
tation, was  not  noticed.  Whatever  force,  tHerefore,^ 
there  maybe  in  the  observation,  that  this  very  omissioa 
(a)  9  Irish  C.L.  Rep.  502. 
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tends  to  show  the  invalidity  of  the  objection,  the  autho- : . 

rity  of  the  case  itself  is  not  against  me.   My  view  of  the         ^^^ 
matter  may  be  altogether  a  mistaken  one;  but  it  appears  Joint  Stock 
to  me  to  be  the  safer  course,  and  more  in  accordance        ^^^^ 
with  the  rules  of  law,  not  without  necessity  to  supple-         The 
ment,  and  still  less  to  extend  the  language  of  this  enact-        Bank. 
ment,  or  so  to  construe  its  terms  (certainly  not  the  most 
clear  and  definite),  as  to  deprive  the  defendants  of  their 
previously  existing  rights — or,  at  any  rate,  to  confer  a 
new  right  adversely  to  them  on  their  opponents. 

Habgrave,  J.  There  seems  to  me  to  be  only  one 
question  upon  which  this  case  must  be  decided,  viz., 
what  is  the  proper  construction  of  the  53rd  section  of 
the  Common  Law  Procedure  Act  of  1857  (20  Vic,  No. 
31);  that  is,  whether,  under  the  terms  of  that  section, 
this  Court  is  excluded  from  issuing  the  usual  order 
that  the  loss  of  certain  bank  notes  specified  in  this 
declaration  shall  not  be  set  up  against  the  plaintiffs,  on 
their  giving  the  usual  and  proper  indemnity  ; — the  only 
peculiarity  of  the  present  case  being  that  the  promise 
to  pay  these  bank  notes  is  limited  to  payment  "  on 
demand,  at  a  particular  place.*' 

The  words  of  the  53rd  section  are  as  follows : — "  In 
case  of  any  action  founded  upon  a  bill  of  exchange  or 
negotiable  instrument,  it  shall  be  lawful  for  the  Court 
or  a  Judge  to  order  that  the  loss  of  such  instrument 
shall  not  be  set  up,  provided  an  indemnity  is  given  to 
the  satisfaction  of  the  Court  or  Judge,  or  the  protho- 
notary,  against  the  claims  of  any  other  person  upon 
such  negotiable  instrument." 

Fir8tly,it  is  obvious,  and  indeed  I  understand  it  is  ad- 
mitted, that  in  this  section  the  Legislature  had  one 
general  object  in  view ;  viz.,  to  prevent  defendants  who 
admitted  their  liability  to  pay  the  plaintiflfs*  demands, 
except  for  the  loss  of  the  instrument  creating  such  lia- 
bility, from  setting  up  such  loss  against  the  plaintiffs' 
just  demands ;  and  that  the  power  thus  given  to  the 
Common  Law  Courts  for  the  advancement  of  justice  in 
this  respect,  extends  in  its  general  terms  to  all  "  nego- 
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1866.        tiable   instruments."      The   subject  matters   of    this 

The         legislation,  therefore,  are  clearly  "negotiable  instru- 

Joint^Stock  ^^^^  "  generally,not  any  particular  class  of  such  instru- 

Bank        ments,  and  the  loss  of  all  such  negotiable  instruments 

The         is  ^^^  mischief  to  be  remedied  by  creating  this  new 

Oriental     Common  Law  jurisdiction,  and  clothing  the  Common 

Law  Court   with   the   statutory  power    to    prevent 

injustice  as  between  the  parties  in  respect  of  all  such 

instruments.     Upon  this  first  point,  therefore,  I  do  not 

apprehend  that  there  can  be,  nor  is  there,  any  difference 

of  opinion  whatever. 

In  confirmation  of  this  construction  of  the  statute, 
I  should  point  out  that  all  the  authorities  relating  to 
the  necessity  of  presenting  bills  or  notes,  &c.,  payable 
at  a  certain  place,  such  as  the  cases  in  14  and  16  East 
(1811  and  1812),  the  Exchequer  Chamber  case  in  5 
Taunton  (1813),  and  the  two  cases  in  8  C.B.  (1849) 
were  old  established  authorities,  fully  known  to  the 
Judges  and  Legislature  antecedently  to  the  Common 
Law  Procedure  Act  being  passed ;  and  as  these 
authorities  must  have  been  in  the  mind  of  the  Legisla- 
ture when  using  the  general  words  of  this  section,  it  is 
obvious  that  the  onus  probandi  lies  upon  the  defen- 
dants to  establish  that  there  is  some  conclusive  reason 
for  excluding  this  particular  class  of  bills  and  notes 
from  the  general  words  of  the  Legislature ;  in  other 
words,  the  defendants  must  show  that  the  losers  of 
such  bills  or  notes  ought  not  to  be  within  the  protec- 
tion of  the  statute,  upon  some  principle  of  law,  justice* 
or  good  sense,  while  the  losers  of  other  bills  or  notes 
ought  to  be  thus  specially  protected  by  the  Legislature. 
In  answer  to  these  arguments,  it  has  been  suggested 
that  we  must  not  construe  the  statute  so  as  to  deprive  a 
defendant  of  a  pre-existing  right;  "that  the  statute  can 
be  only  taken  to  apply  where  the  cause  of  action  is  com- 
plete, except  for  inability  to  produce  at  the  trial."  These 
suggestions  are  obviously  an  assumption  of  the  whole 
point  in  dispute,  for  the  statute  has  deprived  defendants 
of  pre-existing  rights,  and  has  not  used  any  such  words 
of  limitation  "to  the  trial;"  but  enacts  generally  that 
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wheneveran  action  is  fojinded  K^tm anegotiable  instru-         ^8^^- 


ment,  the  defendant  shall  not  be  allowed  to  set  up  the         The 
loss  of  such  instrument  where  the  plaintiff  gives  a  proper  j^^^^^:^ 
indemnity ;  that  is,  that  the  defendant  shall  neither        Bank 
directly  nor  indirectly,  in  any  part  or  step  of  the  pro-         xhe 
ceedings  of  such  action,  take  advantaj^e  of  any  inequi-     Omental 
table  defence  founded  upon  the  loss  of  the  instrument 
upon  which  he  admits  that,  except  for  the  loss,  he  would 
be  liable  in  law  and  equity  to  pay  the  plaintiff's  demand. 

Again,  the  words  used  by  the  Legislature  as  to  *'  not 
setting  up  the  loss  "  are  altogether  unqualified,  and  do 
not  limit  the  Court  to  order  the  defendant  not  to  set 
up  the  loss  "  at  the  trial  " — or  "  in  the  pleadings" — but 
generally,  and  without  any  reserve;  and  therefore 
extend,  in  my  opinion,  to  restrain  such  inequitable 
defence  from  being  set  up,  wherever,  whenever,  and  in 
what  manner  soever  such  defence  might  be  "  set  up  " 
against  the  plaintiff's  otherwise  successful  demand. 

So  also  the  words  used  by  the  Legislature  as  to  the 
'*  action "  are  equally  general  and  unqualified,  and 
plainly  include  all  ''actions  founded  upon"  a  lost 
negotiable  instrument ;  and  are  not  limited  to  those 
actions  in  which,  as  special  pleaders  say,  the  "cause  of 
action  "  is  complete  before  the  lost  instrument  is  pre- 
sented. No  one  can  contend  that  in  the  class  of  cases 
like  the  present  the  plaintiff^s  action,  whether  complete 
or  not  before  presentation,  is  not  founded  upon  the 
lost  instrument ;  and  therefore  in  this  respect  also  the 
present  plaintiff  is  within  the  protection  of  this  section. 

Moreover,!  amnotawareof  any  precedent  or  authority 
for  interpreting,  still  less  for  limiting,  the  intention  of 
the  Legislature,  in  any  enactment  quite  general  in  its 
terms,  by  reference  to  any  technical  rules  of  our  Courts; 
more  especially  when  these  rules  areonly  rules  of  special 
pleading  or  mere  practice — regulations  which  can  never 
be  held  to  control  any  general  words  of  the  Legislative 
authority.  On  the  contrary,  I  am  of  opinion  that  the 
Legislative  authority  must  always  assume  that  the  judi- 
cature will  in  all  cases,  from  time  to  time,  carry  out  the 
general  words  of  the  Legislature ;  i.e.,  in  the  present 
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1866.         case,  that  the  judicature  will  prevent  all  defendants 

The  from  setting  up  the  loss  of  such  notes  as  the  present. 

Joint**  Stw^  or  any  other  negotiable  instruments,  by  issuing  all  such 

Bank        collateral  or  additional  or  extended  orders  as  may  be 

The         necessary,  according  to  the  rules  of  justice  rather  than 

Oriental     Qf  special  pleading,  so  as  to  give  general  and  effectual 

protection  to  the  losers  of  all  negotiable  instruments 

within  the  protection  of  this  section. 

Inhere  is  also  another  point  of  view  of  this  section 
from  which  its  proper  construction  may  be  ascertained,, 
viz. — by  assuming  all  bank  notes  to  be  drawn  (as  they 
might  be)  according  to  the  present  form,  viz.,  payable 
on  demand  at  a  particular  place.  Would  this  Court 
then  be  prepared  to  hold,  in  effect,  that  the  loss  of  the 
bank  notes  could  not  come  within  the  benefit  of  this 
statute,  because  the  allegations  of  not  presenting  such 
notes  could  be  successfully  set  up  in  the  declarations  ? 
I  do  not  think  that  upon  such  an  assumption  as  I  have 
made,  any  Court  of  Justice  would  be  found  to  sacrifice 
this  statutory  provision,  in  this  sweeping  manner,  to 
the  merest  technicality  of  special  pleading ;  and  I  can- 
not see  that  in  construing  a  statute,  we,  the  Judges, 
can  give  any  different  decision  merely  because  other 
bank  notes  are  admitted  to  be  within  the  section,  as 
not  being  limited  to  payment  at  a  particular  place. 

Or  again,  to  consider  the  loss  of  these  notes  from 
another  point  of  view,  is  it  not  absurd  and  most  un- 
just to  contend  that  the  Oriental  Bank,  after  receiving 
the  cash  for  these  notes,  can  on  the  note  being  lost» 
retain  such  cash  in  their  own  coffers,  and  decline  the 
indemnity  provided  by  this  Act ;  while  as  to  all  other 
bank  notes,  the  Bank  must  repay  the  cash,  on  the 
holder  giving  the  proper  indemnity  ?  I  confess  that 
a  very  large  amount  of  faith  in  the  importance  and 
value  of  the  technical  rules  of  special  pleading,  as 
against  the  words  and  equity  of  this  statute,  will  be 
required  before  such  a  result  can  be  acquiesced  in  by  me. 
I  may  also  call  attention  to  this  circumstance,  that  no 
argument  is  attempted  that  the  Legislature  could  not  do 
that  which  it  seems  to  me  the  words  have  done. 
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It  was  further  argued  by  the  defendants,  and  with         ^8^^- 
great  confidence,  that  in  such  acase  as  this  Equity  would         The 
not  interfere  under  itsusual jurisdiction  asto  lostinstru-  jow?^STocr 
ments,  and  that,  therefore,  the  Common  Law  Courts        ^^nk 

V. 

ought  not.     I  do  not,  however,  see  the  slightest  ground         The 
for  doubting  such  equitable  interference ;  but  on  the     ^  gj^J^'^^^ 
contrary,  I  think  that, both  upon  principle  and  authority, 
an  injunction  would  be  as  readily  granted  upon  such 
bank  notes  being  payable  "  at  a  particular  place  "  as 
upon  any  other  bank  notes  or  negotiable  instruments. 

The  jurisdiction  of  EquHy  in  such  matters  as  in  the 
case  of  lost  deeds,  bonds,  and  other  instruments,  was 
originally  founded  upon  the  inadequacy  of  the  Common 
Law  jurisdiction  to  give  suitable  relief  for  the  purposes 
of  justice  and  good  conscience,  by  reason  of  the  various 
technical  forms  of  law  requiring  production  of  deeds,  or 
bonds ;  see  Walmsley  v.  Child  (a),  Ex  parte  Greenway 
(6),  and  East  India  Company  v.  Boddam  (c).  And  the 
modem  jurisdiction  of  Equity  as  to  lost  bills  and  other 
negotiable  instruments  was  founded  upon  this :  that 
the  Common  Law  Courts  were  unable  (until  the  Com> 
mon  LsLW  Procedure  Act)  to  insist  upon  a  perfect  or 
proper  indemnity  suitable  to  the  circumstances  of  each 
case;  see  2  Campbell  (d),  and  HaTisard  v.  Robinson  {e\ 

It  is  also  perfectly  clear  that  in  the  exercise  of  this 
equitable  jurisdiction  the  Court  adapts  its  relief  to  the 
circumstances  of  each  particular  case  ;  and  it  seems  to 
me  that,  inasmuch  as  in  the  present  case  the  inability  to- 
present  the  notes  at  theplace  mentioned,arises  from  and 
is  directly  consequential  upon  the  loss  of  the  notes,  a 
Court  of  Equity  would  have  no  hesitation  whatever  in 
making  the  usual  equitable  decree  in  such  case,  extend- 
ing the  order  to  restraining  the  defendant  from  setting 
up  the  non-presentation  of  the  lost  note,  no  less  than 
from  setting  up  the  loss  of  the  note ;  see  Lord  Hard- 
tc;£€A:6'«  observations  in  Walnnsleyv.ChildiJ),  Moreover, 
it  seems  to  me,  upon  reviewing  all  the  authorities,  that 
as  the  Common  Law  Courts  have  in  modem  times  altered 

(a)  1  Vee.  8.  341.  (&)  6  Ves.  812.  (c)  9  Ves.  466. 

{d)  211.  (e)  7  B.  &  C.  90.        (/)  1  Ves.  345. 
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^^^-        their  practice  astoprofert  of  deeds  and  bonds  (a),  so  as 
The         to  meet  the  requirements  of  justice  and  equity  as  to  such 
Joij^t^StoIjk  ^^^^  ^®®^^  ^^  bonds,  those  Courts  should  be  equally 
Bank        ready  to  modify  their  practice,  if  necessary,  as  to  lost 
Xhe         notes  and  other  negotiable  instruments;  and  that  under 
Omental     their  present  statutoryjurisdiction,as  well  aa  by  analogy 
to  the  equity  jurisdiction  upon  which  this  section  is 
founded,  the  Common  Law  Courts  ought  to  order  that 
the  loss  of  the  bank  notes  in  question  shall  not  be  set  up 
against  the  plaintiff  either  by  want  of  non -presentation 
or  otherwise, so  as  to  meet  the  justiceof  the  present  case. 
Nor  do  I  consider  the  case  without  express  equity 
authority  in  this  respect;  for  I  find  that  in  MacaHney'v, 
Graham  (b)  in  1 828,  the  lost  bill  was  accepted, "payable 
at  the  banking-house  of  Barnard,  Diirnsdale  and  Co., 
London  ;'*  but  the  usual  equitable  relief  appears  to  have 
been  given  without  any  hesitation  as  to  such  present- 
ment being  considered  necessary  to  justify  the  equitable 
jurisdiction.  In  fact,thecase  of  Hansard.  v.Robi7ison{c} 
having  then  recently  (in  I827)decided  that  presentment 
was  necessary  at  law,  the  Equity  Court  decided  that  the 
jurisdiction  of  equity  was  thereby  called  into  exercise. 
So  also  in  the  Irish  case,  Macdonald  v.  Murray  (rf), 
the  present  point  was  apparent  on  the  face  of  the  bank 
note,  not  as  a  mere  memorandum,  but  precisely  as  on 
the  present  banknote^  in  the  promise  itself.     Yet  the 
statutory  jurisdiction  appears  to  have  been  exercised 
after  elaborate  arguments  at  the  bar,  and  without  any 
suggestions  on  the  present  point  by  the  very  eminent 
Judges  of  that  Court. 

The  remarks  of  Lord  Tenterden  (our  greatest  autho- 
rity upon  all  points  of  mercantile  law)  in  Hansard  v. 
Robinson  (e),  seem  to  me  to  be  strictly  applicable  to  the 
present  case.  After  admitting  that  by  "  the  custom  of 
merchants  "  (which  is  quite  as  great  an  objection  as  the 
specialty  of  the  promise  in  the  present  case),  the  holder 
of  a  lost  bill  payable  at  a  certain  place  must  lose  his 

(a)  See  5  Ves.  238  ;  (5  Ves.  812,  813,  and  Sapplement,  163&  164; 
and  lifod  v.  Brookman,  3  T.K.  161. 

(ft)  2  Sim.  285.  (c)  7  B.  &  C.  90. 

(d)  9  Ir.  C.  L.  R.  602.  (€)  7  B.  A  C.  95-6. 
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action,  because  he  cannot  present  such  bill  at  the  place         ^866. 
named,   Lord    Tenterden   continues    thus : — "  Is   the  The 

holder  of  such  bill  then  without  remedy  ?   Not  wholly  j^i^^J^to'^ck 
so.      He  may  tender  a  suflBcient   indemnity   to   the         Bank 
acceptor;  and,  if  it  be  refused,  he  may  enforce  pay-         xh© 
ment  thereupon  in  a  Court  of  Equity.     And  this  is     Omental 
agreeable  to  the  mercantile  law  of  other  countrieH.   In 
the  modern  Code  de  Commerce  of  France  (a)  this  is 
distinctly  provided  for.     And  this  provision  is  not  new 
in  the  law  of  that  country,  but  is  found  also  in  the 
Ordonnance  de  Commerce  of  Louis  the  Fourteenth  (6)." 

It  seems  to  me,  therefore,  to  follow  inevitably  both 
upon  the  just  construction  of  thestatute — upon  principle 
— and  upon  the  authorities  so  far  as  they  exist,  that  the 
Common  Law  Courts  ought  not  to  allow  the  loss  of 
negotiable  instruments  to  be  setup  as  a  defence  either 
by  alleging  want  of  presentation,  which  must  be  assumed 
to  be  impossible,  or  in  any  other  mode  whatever  that  a 
defendant  attempts  to  set  up  such  loss,  when  he  has  no 
other  defenceand  when  aproper  indemnity  can  be  given. 

Jjastly — It  seems  to  me  that  this  Court  has  already 
to  some  extent,  in  Hoppe  v.  Single  (c),  decided  the 
present  point,  by  holding  that  a  defendant  shall  not 
demur  to  a  declaration  which  omits  to  state  the  present- 
ment of  a  lost  cheque,  when  a  Judge  has  already  granted 
an  oi"der  under  this  section  to  prevent  setting  up  the 
loss  of  the  cheque.  Both  members  of  this  Court,  how- 
ever, in  that  case,  appear  to  have  stated  their  opinion  to 
be,  that  the  order  under  this  section  ought  not  to  have 
been  made  in  that  case,  because  "  until  presentment  the 
plaintiff  had  no  cause  of  action."  Nevertheless  the  de- 
fendant does  not  appear  to  have  acted  upon  such  sugges- 
tions, and  therefore  upon  the  whole  report  of  Hoppe  v. 
Single  theredoes  not  appear  to  be  aformal  and  conclusive 
decision  either  for  or  against  the  present  application. 

To  sum  up  the  arguments  in  this  case,  independently 
of  Hoppe  V.  Single,  I  am  of  opinion — 

Firatly,  That  the  words  of  the  statute  include  bank 
notes  payable  on  demand  at  a  particular  pleu;e,  cheques, 

(a)  S6C.  I.,  Tit.  9,  Art.  1511,  52.  (b)  Tit.  5,  Art.  19. 

(c)  2  Sup.  Ct.  R.,  C.L.  88. 
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1^^-         and  all  other  negotiable  instruments  of  the  present 

The         class;    and   that   there   is   nothing  to   exclude  such 

JoiNT%TocK  instruments  from  the  protection  of  this  section,  either 

^  Bank        in  the  words  of  the  Legislature,  or  in  any  argument, 

Xhe         reason,  or  principle,  applicable  to  this  particular  class 

^  B*^^*^     of  negotiable  instruments. 

Secondly,  Because  all  negotiable  instruments  of 
this  class  existed  at  the  time  of  the  enactment,  and 
must  therefore  be  held  to  have  been  in  the  mind  of  the 
Legislature,  and  therefore  included  in  the  general 
words  of  the  section  under  consideration. 

Thirdly,  Because  the  judicial  authority  must  adapt 
all  its  technical  rules  to  follow  legislative  enactments — 
not  to  restrain  them;  to  carry  out  the  intentions 
of  the  Legislature,  and  even  to  extend  the  statute,  if 
necessary,  to  all  cases  within  its  mischief  and  remedy; 
if  within  a  reasonable  construction  of  the  words  of  the 
statute. 

And  Fuiurthly.  Because  the  equitable  jurisdiction 
would,both  upon  principle,  and,  so  far  as  authority  exists, 
upon  authority  also,  disregard  all  such  technical  distinc- 
tions as  the  defendants  have  attempted  to  set  up  in  the 
present  case, so  as  to  exclude  lost  negotiable  instruments 
of  this  class  from  the  equitable  protection  of  an  indem- 
nity; and  that  the  Common  Law  Courts  were  intended, 
under  this  section,  to  follow  the  equitable  jurisdiction. 

For  these  reasons,  I  think  that  the  plaintiffs  are  en- 
titled to  the  order  asked  for ;  and  that  it  should  be 
drawn  up  in  the  words  of  the  statute  or  otherwise,  so 
as  fully  to  exclude  the  defendants  from  setting  up  the 
loss  of  these  notes  in  any  part  of  this  action. 

Faucett,  J.  This  is  an  application  made  by  the 
plaintiffs  under  the  53rd  section  of  the  Common  Law 
Procedure  Act  of  1857  (corresponding  to  the  87th  sec- 
tion of  the  English  Act),  to  restrain  the  defendants 
from  setting  up  as  a  defence  the  loss  of  a  large  number 
of  bank  notes,  upon  which  the  action  has  been  brought 
upon  receiving  from  the  plaintiffs  such  indemnity  as 
the  Court  may  require. 
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The  notes  in  question  are  in  the  ordinary  form  of  bank         ^^^- 
notes  payable  to  bearer  on  demand,  and  differing  only  The 

from  such  notes— if  it  be  a  difference — in  the  circum-  Joi^^t^'stock 
stance  that  they  are  made  payable  at  the  office  of  the        ^ank 
defendants  iii  Sydney.  The 

Payment  of  the  notes  has  been  demanded  by  the      Omental 
plaintiffs  at  the  place'  mentioned,  and  an  indemnity  at 
the  same  time  offered,  but  refused  by  the  defendants 
on  the  ground  that  at  the  time  the  demand  was  made 
the  notes  were  not  presented. 

This  application  is  now  opposed,  chiefly  on  the  same 
ground;  and  it  is  contended  that  the  section  in  question 
has  no  application  in  such  a  case  as  the  present. 

It  is  said  that  no  right  of  action  can  arise  upon  a  note 
payable  to  bearer  on  demand  ata  particular  place,  unless 
a  demand  has  been  made,  and  the  note  presented  at  the 
same  time,at  the  particular  place — ^that  such  is  the  con- 
tract on  the  part  of  the  maker;  and  that  the  holder,  or 
the  person  lawfully  entitled  to  be  the  holder,  cannot  be 
relieved  from  this  express  stipulation  of  the  contract, 
either  at  law  or  in  equity.     The  contention,  therefore, 
on  the  part  of  the  defendants  comes  to  this;  that  unless 
everythinghas  been  done,and  every  condition  precedent 
performed  by  the  holder  before  he  has  lost  the  notes, 
that  would  be  necessary  to  entitle  him  to  maintain  an 
action — ^in  other  words,  that  unless  he  has  actually  pre- 
sented the  note  for  payment  at  the  particular  place 
named,  and  payment  has  been  refused,  and  in  short, 
unless  his  causeof  action  is  complete  before  the  loss — he 
cannot  take  advantage  of  the  statute;  for  otherwise  it  is 
said  that  the  Court  would  be  supplying  for  a  plaintiff  an 
element  which  did  not  exist,  but  which  was  necessary 
to  constitute  his  cause  of  action — would  in  fact  be 
giving  him  a  cause  of  action  where  none  existed. 

Now,  if  this  contention  be  right,  it  is  quite  clear 
that,  if  the  holder  of  a  note  payable  to  bearer  on  de- 
mand at  a  particular  place  should  have  the  misfortune 
to  lose  the  note  before  he  has  presented  it  for  payment, 
he  would  be  entirely  without  redress,  and  would  have 
no  possible  means  of  recoveriag  the  amount,  wheth  er 
it  be  £1  or  £1000,  which  the  note  represented. 
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^^^'  It  is  admitted  that,  if  the  notes  in  the  present  case 

The         had  been  presented  for  payment  at  the  office  of  the  de- 

JoinT  Stock  fendants,  and  payment  had  been  refused,  and  the  notes 

Bank        had  been  afterwards  lost,  the  section  now  under  con- 

The         sideration  would  apply,  as  such  notes  are  negotiable 

^ANK^^     instruments  within  the  meaning  of  the  section. 

In  order  to  ascertain  whether  this  contention  on  the 
part  of  the  defendants  is  well  founded  or  not,  it  k 
necessary  to  consider,  first,  how  the  law  stands  in  such 
cases ;  and  secondly,  to  what  extent  Equity — so  far  as 
can  be  collected  from  general  principles  and  the 
decided  cases — would  assist  a  plaintiff. 

First  as  to  the  law.  It  is  clear  from  a  number  of 
authorities  from  the  earliest  to  the  latest  period,  that 
no  action  can  be  maintained  at  law  upon  a  lost  note, 
if  the  defendant  chooses  to  avail  himself  of  that 
defence.  Whatever  doubt,  if  any,  may  have  before 
existed,  this  is  now  clearly  established  by  the  case  of 
Hansard  v  Robinson  (a).  Under  the  old  form  of 
pleading,  the  defendant  might  have  availed  himself  of 
this  defence  under  the  getieral  issue,  but  now  he  must 
set  it  up  in  a  special  plea.  In  either  case,  however,  it 
was  formerly,  and  is  still  immaterial,  whether  the  loss 
occurred  1  before  or  after  the  note  had  arrived  at 
maturity ;  the  defence  was  equally  good  in  both  cases, 
and  the  plea  now  alleges  the  loss  in  general  terms, 
without  stating  whether  before  or  after  maturity. 
Allowing  this  defence  in  the  case  of  a  note,  which  has 
been  last  after  it  has  been  duly  presented  for  payment, 
and  payment  has  been  refused,  would  certainly  appear 
to  be  contrary  to  a  well-known  principle  of  law,  that 
aright  of  action  once  accrued  can  be  got  rid  of  only  by 
satisfaction  or  a  release ;  but  it  seems  to  be  founded  en- 
tirely on  mercantile  usage,  which  requires  that  on  pay- 
ment the  instrument  should  be  given  up  to  the  payor 
for  his  security  against  any  subsequent  claimants. 

It  is  also  clear  that  no  action  can  be  maintained  at  law 
upon  a  note  payable  ata  particular  place, unless  the  note 
has  been  duly  presented  for  payment  at  the  particular 
(a)  7  B.  &  i\  90. 
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place.   Nothing,  except  perhaps  the  destruction  of  the 
note,  will  dispense  with  this  obligation. 

The  defendants  then  have  a  double  defence  to  this 
action ;  first,  on  the  ground  that,  independently  of  the 
mercantile  usage,  no  cause  of  action  ever  existed,  as 
the  plaintiffs  never  presented  the  notes  at  the  office  for 
paj^ment ;  and  secondly,  on  the  ground  that,  according 
to  the  law  founded  on  the  mercantile  usage,  no  action 
can  be  maintained  because  the  notes  are  lost.  The 
plaintiffs,  therefore,  unless  they  can  be  assisted  by  the 
53rd  section  of  the  Common  Law  Procedure  Act,  will 
consequently  be  defeated  in  this  action. 

But  it  is  said  that  this  section  was  merely  intended  to 
give  to  Courts  of  Common  Law  the  same  powers  and 
jurisdiction  which  had  been  before  exercised  by  Courts 
of  Equity.  Assuming  that  this  is  so,  it  becomes  neces- 
sary to  consider  the  cases  in  equity. 

The  first  case  then  that  has  been  cited  is  Walmsley 
V.  Child  (a).  In  this  case  W,  lodged  money  with  the 
defendants,  for  which  he  took  notes  payable  to  himself 
or  bearer — goldsmiths*  notes.  W.  lost  the  notes,  and 
having  informed  the  defendants  of  the  loss,  they  offered 
to  pay  the  amount  on  getting  an  indemnity.  The  in- 
demnity was  not  given,  and  W.  died.  Seven  years 
elapsed,  and  then  the  suit  was  brought  by  his  executrix. 
Relief wasrefused.  InthefirstplacetheLord Chancellor 
seemed  to  think  that  the  loss  was  not  sufficiently  proved. 
Secondly,  it  doss  not  appear  that  an  indemnity  was 
offered  by  the  bill ;  but  the  plaintiff  appears  to  have 
rested  her  case  on  the  loss,  and  the  lapse  of  time,  as 
proving  the  loss.  Butthirdly,  the  judgment  wasfounded 
on  the  ground  that  the  plaintiff  ought  to  have  brought 
her  action  at  law.  The  Lord  Chancellor  says,  "  If  the 
plaintiff  can  prove  the  loss  she  may  declare  on  the  notes; 
but  to  get  rid  of  the  proof  she  may  bring  her  iTidehitatus 
as^umpeit  for  money  had  and  received.'^  And  following 
up  this  reasoning,  he  gives  the  reason  for  the  distinction 
made  by  Courts  of  Equity  between  a  lost  bond  and  a 
lost  note,  viz.,  that  in  an  action  on  a  bond  profert  is 
{a)  1  Yes.  341. 
K— 5 


1866. 

The 

Australian 

Joint  Stock 

Bank 

V. 

The 

Oriental 

Bank. 


146 


SUPREME  COURT  REPORTS. 


1866. 

The 

Australian 

Joint  Stock 

Bank 

V. 

The 

Oriental 

Bank. 


necessary^  which  is  not  necessary  on  a  note.  For  a  reason 
unnecessary  to  consider,  the  Statute  of  Limitations  was 
held  not  to  apply.  Now  this  ground,  and  also  the 
reasons  given  in  support  of  it — whatever  may  have  been 
the  state  of  the  law  in  Lord  Hardwicke*8  time — are 
clearly  inconsistent  with  modem  decisions.  An  action 
may  be  maintained  on  a  destroyed  note — ^probably  even 
though  the  destruction  took  place  before  maturity  or 
presentation — and,  the  destruction  being  proved,  secon- 
dary evidence  of  the  contents  will  be  allowed.  In  such 
a  case  the  defendent  can  run  no  risk  of  being  called  upon 
to  pay  a  second  time.  But  on  a  lost  note,  as  we  have 
seen,  no  action  can  be  maintained ;  and  this  arises,  not 
from  the  inadmissibility  of  the  evidence,  or  the  technical 
rule  of  pleading — a  rule  shortly  afterwards  done  away 
with — ^but  from  mercantile  usage  and  the  law  founded 
upon  it,  which  prevents  the  action  from  being  sustained 
because  the  instrument  cannot  be  given  up  on  payment. 
And  further,  indebitattus  aaaiimpsit  for  money  had  and 
received  would  not  now  lie,  while  the  security,  al- 
though lost,  was  outstanding. 

The  next  case  is  that  of  Olyn  v.  Tfie  Bank  of  Eng- 
land (a),  also  before  Lord  Hardwicke,  The  bill  was 
founded  on  the  loss  of  bank  notes,  and  prayed  a  decree 
for  payment,  offering  an  indemnity.  Relief  was  refused ; 
first,  because  the  proof  of  the  loss  was  not  sufficient ;  but 
secondly  and  chiefly  because  the  Lord  Chancellor  con- 
sidered, as  in  the  former  case,  that  the  plaintiff  ought  to 
have  brought  his  action  at  law ;  as  upon  proving  the 
loss  he  might  give  evidence  of  the  instruments. 

Now  in  both  these  cases  it  is  clear  the  notes  never  were 
presented  for  payment ;  and  it  is  equally  clear  that  the 
Lord  Chancellor  was  of  opinion  that,  if  the  loss  were 
proved,  the  plaintiff  ought  to  recover.  But  if  the  law 
had  been  then  settled,  as  it  is  now  clearly  established — 
that  an  action  at  law  could  not  be  maintained — I  think 
we  may  reasonably,  and  indeed  must  of  necessity,  infer 
that  if  the  loss  had  been  proved  Lord  Hardwicke  would 
have  given  relief  in  equity.     He  says,  in  the  first  case, 

(a)  2  Ves.  37. 
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'"  The  defendant  admits  that  prima  /acie  the  legal  right 
to  recover  this  money  appears  to  be  in  the  plaintiff ;  and 
his  objection  from  the  import  of  the  contract,  being  pay- 
able to  bearer,  and  no  want  of  assignment,  &c.,  is  carry- 
ing it  too  far  in  any  case ;  for  undoubtedly  one's 
having  lost  his  note  or  security  is  no  reason  why  he 
should  lose  his  debt."  Again  he  says, "  The  contract  of 
the  party  is  that  it  should  be  paid  to  the  bearer  of  the 
note ;  it  is  a  promise  on  the  part  of  the  drawer  of  the 
note  to  pay  the  person  named  or  bearer/' 

Notwithstanding  this  form  of  contract,  Lord  Hard- 
wicke  considered  that  the  plaintiff  ought  to  recover — he 
thought  at  law — but  according  to  the  modern  decisions 
he  could  not  recover  at  law ;  it  follows,  therefore,  that 
he  ought  to  get  relief  in  equity.  Besides  one  of  the 
threecases  mentioned  in  the  judgment,  in  which  a  person 
may  seek  relief  in  equity  on  the  foundation  of  a  lost  in- 
strument, is  when  he  prays  satisfaction  and  payment  of 
it  upon  terms  of  giving  an  indemnity.  And  the  case  of 
Terceae  v.  Geray  is  mentioned,  in  which  relief  appears  to 
have  been  given  on  a  bill  of  exchange,  which  from  the 
report  would  seem  to  have  been  lost  before  presentation. 

In  Ex  parte  Greenway  (a),  the  bill  of  exchange  was 
lost  after  being  protested  ;  and  proof  was  allowed  in 
Bankruptcy  on  an  indemnity  being  given.  This  case 
cannot  assist,  as  everything  had  been  done  before  the 
loss,  which  was  necessary  to  constitute  a  cause  of  action, 
and  consequently  comes  within  the  class  of  cases  to 
which  the  learned  counsel  for  the  defendants  admits 
that  the  section  is  applicable. 

The  East  India  Company  v.  Boddavi  (6)  was  the 
case  of  a  lost  bond  ;  and  the  Lord  Chancellor,  having 
referred  to  the  necessity  of  profert,  which  had  at  this 
time  been  done  away  with,  gives  another  reason  for  the 
exclusive  jurisdiction  of  the  Courts  of  Equity — namely, 
"  that  indemnity  was  not  so  familiar  at  law ;  and  they 
did  not  know  how  to  manage  it."  "  It  is,"  he  adds, 
"  now  very  familiar  at  law ;  but  great  diflSculty  arises 
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upon  it/'  in  consequence  of  Statute  9  and  10  W.  III., 
c,  17,8.  3. 

In  Moseop  v.  Eadon  (a),  half  a  note  being  lost,  the 
plaintiff  sought  relief,  offering  an  indemnity.  But  re- 
lief was  refused,  the  Lord  Chancellor  holding,  on  the 
authority  of  the  previous  cases,  that  an  action  could 
be  maintained  at  law. 

In  Davies  v.  Dodd(b)  in  1 8 17,  the  bill  prayed  that  pay- 
ment might  be  decreed  against  the  acceptor  of  a  lost  bill 
of  exchange  on  an  indemnity  being  given,  and  relief  was 
granted.  But  it  does  not  appear  from  the  report  whether 
the  bill  was  lost  before  or  after  maturity.  But  if  it  be 
the  same  bill  on  which  the  action  was  brought  in  4 
Taunt.  602,  it  was  lost  before  maturity. 

In  Macartney  V.  Grahavi(c)  in  1 828,  a  bill  of  exchange 
payable  at  the  banking  house  of  Barnard  aind  Co,,  and 
specially  endorsed,  was  lost — having  been  stolen  from 
the  mail  — before  maturity.  The  bill  offered  indemnity. 
The  Court  held  on  demurrer  that  the  last  endorsee 
could  maintain  his  suit  against  the  acceptor  without 
making  the  prior  indorsees  parties.  The  V.  C.  said 
that  the  case  of  Moaaop  v.  Eadon  had  been  overruled 
by  the  decision  in  Hansard  v.  Robinson  (d). 

And  in  CockeU  v.  Bridgeman  (e)  in  1841,  the  bill  of 
exchange  had  been  presented  for  payment  and  dis- 
honoured, and  afterwards  lost.  Payment  was  prayed, 
and  an  indemnity  offered  ;  but  relief  was  refused  on  the 
ground  that  the  loss  was  not  proved — not  on  the  ground 
that  an  action  ought  to  have  been  brought  at  law. 

In  Wright  v.  Lord  Maidstone  (f),  the  bill  of  ex- 
change on  which  the  suit  was  founded  was  the  last  of  a 
series  of  bills  that  had  been  destroyed  after  dishonour. 
Demurrer  to  the  bill  was  allowed  with  leave  to  amende 
The  V.  C,  in  referring  to  the  decision  in  Hansard  v. 
Robinson,  says,  "  The  real  effect  of  that  decision  is  to 
cut  away  the  principle  on  which  relief  was  refused  ia 
such  cases." 

(a)  16  Vea.  430.  fb)  4  Price  176. 

fcj  2  Sim.  285.  fdj  7  B.  &  C.  90. 

(ej  4  Beav.  499.  ffj  1  K.  &  J.  701  ;  24  C.  J.  Oh.  63. 
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In  Cook  y.  Darwin  (a),  the  Master  of  the  Rolls 
says : — **  The  Court  certainly  has  jurisdiction  in  the 
•case  of  a  lost  instrument,  both  when  prof  ert  is  required 
at  law,  and  also  when  an  indemnity  is  required  to  be 
given  to  the  defendant  that  he  may  not  be  sued  by  some 
otherperson  wbomayhave  possessionof  the  instrument" 
Now,  I  think  it  appears  clearly  from  all  these  cases 
that  all  the  Judges  considered  that,  if  the  loss  of  notes 
or  bills  of  exchange  were  proved,  the  loser  was  entitled 
to  recover  the  amount.  In  the  early  period  the  Judges 
considered  that  he  ought  to  recover  at  law,  and  conse- 
quently refused  relief  in  Equity.  In  the  later  period  it 
has  been  decided  that  he  could  not  recover  at  law ;  and 
the  Courts  of  Equity,  finding  that  by  such  decision  the 
ground  on  which  relief  was  formerly  refused  has  been 
cut  away^  have  accordingly  granted  relief ;  and  in  one 
case,  at  all  events — Macartney  v.  Orahaniy  already 
cited — where  the  loss  occurred  before  maturity,  and  the 
bill  was  payable  at  a  particular  place,  have  admitted  on 
demurrer  their  right  and  power  to  do  so. 

But  it  is  said  that  these  cases  are  of  no  authority,  as 
in  none  of  them  does  it  appear  that  the  instrument  was 
payable  at  a  particular  place,  and,  accordingly,  required 
to  be  presented  at  that  place  before  a  right  of  action 
could  accrue ;  and  that  no  case  has  been  or  can  be  cited 
in  which  a  Court  of  Equity  has  given  relief  founded  on 
the  loss  of  such  an  instrument,  where  the  loss  has 
occurred  before  presentation.  Macartney  v.  Graham 
is,  however,  one  instance,  at  all  events,  to  the  contrary. 
The  case  of  McDonnell  v.  Murray  (b)  has  been  cited, 
in  which  an  application  similar  to  that  now  made  was 
granted,  the  action  being  founded,  as  in  the  present  case, 
upon  bank  notes  payable  at  a  particular  place.  It  might 
be  sufficient  to  rest  my  judgment  on  that  case,  which 
was  very  fully  argued  and  carefully  considered.  But, 
it  is  said,  the  point  now  taken  was  not  then  taken  ;  and 
I  think  it  was  not.  That  circumstance  may  be  an  argu- 
ment in  favour  of  the  plaintiffs.  But,  however  this  may 
be,  the  case  is  an  authority  for  holding  that  bank  notes, 
fa)  23  L.  J.  Ch.  997.  fbj  9  Ir.  C.  L.  R.  495. 
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in  the  ordinary  form,  are  witbin  the  meaning  of  the^ 
section  iniquestion. 

But  after  all,  what  is  a  bank  note  ?  Is  it  not,  like  an 
ordinary  promissory  note,  a  security  for  a  debt — an 
acknowledgment  of  a  debt  or  liability,  with  a  promise  to 
pay  on  demand,  either  generally  or  at  a  particular  place  ? 
By  its  own  import,  as  well  as  by  the  law  merchant,  it  is 
negotiable ;  and  the  6o7ia^^(i6  holder  becomes  a  creditor 
for  the  amount  it  represents,  and  it  is  a  continuing  se- 
curity in  his  hands.  The  same  law  has  attached  to  it  a 
condition  that  on  payment  it  shall  be  handed  over  to  the 
payor.  But  whether  payable  generally,  or  at  a  particular 
place^  and  in  the  latter  case  requiring  to  be  presented  at 
that  place,  does  the  loss,  which  renders  presentation  and 
delivery  over  impossible,  cancel  the  debt  or  liability 
either  at  law  or  in  equity  ?  Does  the  loss  do  anything 
more  than  suspend  thepower  of  recovering  at  law  a  debt 
that  still  exists  ?  To  repeat  the  language  of  Lord  Hard- 
wicke,  in  WcUmaley  v,  GhUd,  "  the  objection  from  the 
import  of  the  contract,  being  payable  to  bearer,  and  no 
want  of  assignment," — and,  I  may  add,  being  payable 
at  a  particular  place — "  is  carrying  ittoo  far  in  any  case; 
for  undoubtedly  one's  having  lost  his  note  or  security  is 
no  reason  why  he  should  lose  his  debt."  This  language 
was  used  to  show  that  the  loser  ought  to  recover  at  law ; 
but  now  that  he  cannot  recover  at  law,  how  much  more 
forcibly  does  it  apply  to  prove  that  he  ought  to  re- 
cover in  equity. 

As  the  debt  or  liability  therefore  remains,  and  as  the 
security  only  is  lost,  I  am  of  opinion  that  the  particular 
form  of  the  notes  in  this  case  does  not  exclude  them  from 
that  class  of  cases  in  which  equity  gives  relief  on  the 
ground  of  a  lost  instrument,  on  the  terms  of  giving  an 
indemnity,  whether  the  instrument  had  been  lost  before 
or  after  maturity.  To  hold  otherwise  would,  in  my 
opinion,  be  giving  to  the  words  of  the  statute,  a  re- 
stricted meaning  which  the  Legislature  never  intended. 
Besides,  I  think  this  comes,  to  a  certain  extent,  within 
the  principle  of  those  cases  in  which,  according  to  Lord 
Redesdale,  relief  will  be  given  in  equity  where  an  action 
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cannot  be  maintained  at  law  in  consequence  of  some 
condition  precedent  not  having  been  performed  by  the 
plaintiff;  Davis  v.  Hone  (a). 

I  oughtto  mention  that  the  case  of  Hoppe  v.  Single  (b) 
can  scarcely  be  considered  an  authority ;  as  the  Chief 
Justice  does  not  give  his  reasons  for  the  opinion  he  has 
expressed ;  and  Mr.  Justice  Wise  seems  to  have  founded 
his  opinion  chiefly  on  the  circumstance  that  the  half 
cheque  in  the  plaintiff's  possession  had  not  been  pre- 
sented; and,  besides,  it  was  not  then  necessary  to 
decide  the  point. 

I  am  further  of  opinion  that,  taking  all  the  circum- 
stances of  this  case  into  consideration,  it  is  one  in  which 
the  discretionary  power  of  the  Court  ought  to  be  exer- 
cised. There  is  every  probability  that  the  notes  will 
never  make  their  appearance,  and  that  the  defendants 
consequently  will  in  reality  incur  no  risk.  On  the  whole, 
therefore,  I  am  of  opinion  that  the  application  ought 
to  be  granted.  But  the  declaration  which  rests  the 
cause  of  action  on  presentment,  which  it  avers,  ought 
to  be  amended. 

Stephen,  C.  J.  The  order  of  the  Court  is,  that  the 
loss  of  the  several  bank  notes  declared  on  in  this  action, 
or  any  of  them,  shall  not  be  set  up  by  the  defendants ; 
the  plaintiffs  withm  ten  days  from  this  date  giving 
security,  to  the  satisfaction  of  the  Prothonotary,  to 
indemnify  the  defendants  against  the  claims  of  any 
other  persons  or  person  upon  such  notes  (c). 

faj  2  Sch.  k  L.  347-8  fb)  2  Sup.  Ct.  R. ,  C.  L.  88. 

( c)  In  Hargan  ▼.  Kennedy y  25th  September,  1865,  Burton  on 
behalf  of  the  plaintiff  applied  in  Chambers  to  Hargrave,  J.,  for  an 
order  under  the  53rd  section  of  the  Common  Law  Procedure  Act  of 
1857,  to  restrain  the  defendant  from  setting  up  as  a  defence  the  loss 
of  a  cheque  upon  which  the  plaintiff  was  suing,  upon  the  plaintiff 
giving  to  the  defendant  an  indemnity,  to  the  satisfaction  of  the  Pro- 
thonotary, against  the  claims  of  any  other  person  upon  the  cheque. 
The  chequA  sued  upon  was  one  for  £37  88.,  dated  5th  January,  1864, 
drawn  by  the  defendant  in  favour  of  the  plaintiff  ;  and  having  been 
stolen  from  the  plaintiff,  it  had  not  been  presented.  The  defendant 
had  stopped  payment  at  the  bank.  It  appeared  that  before  the  action 
was  commenced  the  defendant  refused  to  pay  moi^  than  ^30, 
daiming  to  deduct  certain  expenses  incurred  by  him  in  attending  the 
trial  of  a  person  charged  with  stealing  the  cheque. 

IceUm,  tor  the  defendant,  showed  cause,  and  contended  that  the  53rd 
section  of  the  Common  Law  Procedure  Act  did  not  apply.    The  cheque 
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1866.  not  having  been  dishonoured,  the  plaintiff  had  no  cause  of  action  on 

— — the  instrument.     The  Legislature  did  not  intend  to  give  a  cause  of 

Hargan  action  where  none  existed,  but  only  upon  certain  terras  to  do  away 

v<  with  the  defence  arising  under  the  plea  of  a  loss  of  a  negotiable  in- 

KKNNED7.  strument     He  relied  on  Hoppe  v.  Single.  • 

Burton  in  replv.  In  that  case  the  defendant  had  not  any  oppor> 
tunity  of  paying  before  action  brought.  The  statute  ought  not  to  be 
limited  to  cases  in  which  the  plea  uf  loss  of  the  instmjnent  would  be 
a  defence. 

Haboravb,  J.,  made  the  order,  and  directed  the  plaintiff  to  bear 
his  own  costs  of  the  application,  and  of  the  indemnity. 


July  6. 


Ex  parte  Hawi^ins  (a). 


A    writ  of  ceHiorari  had  issued  on  June  1 1,  directing 

A  complaint  certain  justices  to  return  an  order  made  by  them 

G.  IV.,  e.  31,  dismissing  an    information  for  an   assault,  with    the 

s.  27,  for  an    oriffinal  information  and  all  subsequent  proceedings. 

assault,  was  *^  \  r  r% 

as  follows :~  It  appeared  that  on  the  28th  March  Hawkins  had 
*comS"before  i^^structed  his  attorney  to  withdraw  a  complaint  he  had 
T.  B.  c,  Esq.,  institutedagainstonet/bA7irat/iorandonet7am««Stoc6y, 
Majesty's  for  an  assault,  and  to  commence  proceedings  in  the  Dis> 
p'^^'e^&^^^^d  ^^^^^  t^ourt  against  John  Taylor  only,  and  that  he  had 
upon  his  oath  delivered  a  notice  to  that  effect  to  the  Clerk  of  Petty 
that^T^and  Sessions,  and  that  he  posted  notices  to  that  effect  to  John 
J.  C ."  did  Taylor  and  James  Stacey.  But  on  the  return  day  of  the 
said  H.  H.,  summons,  when  the  complaint  was  called,  the  attorney 
contrary,  fQj.  Uawkins  informed  the  justices  that "  the  matter  had 
complaint  been  duly  abandoned  and  withdrawn  by  notice,as  before 
h"h*^  b^^^  mentioned,  some  nine  days  before."  It  appeared,  how- 
there  was  not  ever,  that  John  Taylor  and  James  Stacey,  although 
any^uSice  they  admitted  the  receipt  of  the  notice,  contended  by 
subscribed  to  their  attorney  that  the  justices  were  bound  to  dismiss 
On  the  day  the  complaint  on  the  ground  of  the  non-appearance  of 
before^th  ™^  iratc;A:in«  ;  and  that  after  argument  the  justices  accord  - 
justices  U.H.  ingly  dismissed  it,  and  granted  a  certificate  of   such 

but  his  attor- 
ney appeared,  and  stated  that  he  appeared  for  the  complainant,  for  the  purpose 
of  informing  the  justices  that  the  matter  had  been  abandoned,  and  withdrawn  by 
notice  ;  ana  J.  T.  and  J.  C.  having  pleaded  not  guilty,  at  their  request  the  justices 
dismissed  the  complaint,  as  not  having  been  proved.  Hdd,  that  there  was  no 
complaint  by  the  party  aggrieved,  as  required  by  9  G.  IV.,  c.  30,  s.  27  ;  and  that 
the  justices  had  no  jurisdiction  to  adjudicate. 

•  2  Sup.  Ct.  R.,  C.  L.  88. 
faj  Before  Stephen,  C.  J.,  Cfieeke,  J.,  and  Faucett,  J. 
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The  following  is  a  copy  of  the  material  parts  of  the         1866. 
proceedings,  as  they  appeared  on  the  return  to  the  writ.      Ex  parte 
The  complaint  was  as  follow  : —  Hawkins. 

Complaint  under  9  Geo.  IV.,  c.  31,  for  an  assault  and  battery. 

New  South  Wales,  Deniliquin,  to  wit. — Be  it  remembered  that  on 
the  27th  March,  1866,  at  Deniliquln,  in  the  Colony  of  New  South 

Wales, personally  Cometh  before  roe,  T,  B,  Came,  Esq.,  one  of 

Her  Majesty's  Justices  of  the  Peace  for  the  said  colony,  and  upon  his 
oath  oomplaineth  and  informeth  me  tliAt  Joh7iTaf/lor  aLnd  Jarnes  Clasey 
of  Deniliquin,  of  the  said  colony,  did,  on  the  24th  March,  1866,  at 
about  midnight,  in  Karl-street,  &c. ,  unlawfully  assault  and  beat  the 
said  Henry  Hawkins,  contrary,  &c.  ;  and  thereupon  the  said  Henry 
Hawkins  prays  &c. 

Sworn  before  me,  at  the  Police  Office,  )  „  rr     i  - 

Deniliquin,  the  27th  March,  ]  861.     j  ^^''^  Hawkins. 

The  notice  was  as  follows : — 

To  the  Clerk  of  Petty  Sessions,  Deniliquin. 


Henry  Hawkins^ 

V. 

John  Taylor. 
Henry  Haxckina 

V. 

James  Staeey.  \ 


I  am  directed  by  Mr.  Henry  Hawkintt  to  notify  td 
you  that  he    does  not  intend   to  proceed    in   the 
Police    Court,    Deniliquin,  upon   the    summonses 
taken  out  herein. 
Dated  this  28th  March,  1866. 

George  A,  Jeffrey, 
Attorney  of  the  said  Henry  Hawkins, 

The  adjudication  was  as  follows : — 

Be  it  remembered  that  on  the  27th  March,  1866,  complaint  was 
•made  before  T.  B.  Carrie,  Esq.,  one  of  Her  Majesty's  Justices,  &c. ,  for 
that  John  laylor  and  James  Stcu^ey  (therein  erroneously  named  James 
Olasey),  of  Deniliquin,  &c.,  did,  on  the  24th  March,  1866,  at  &c.,  un- 
lawfully assault  and  beat  one  Henry  Hawkins,  contrary  to  the  statute, 
&c. ,  and  thereupon  the  said  Henry  Hawkins  prayed  that  he  the  said 
justice  would  proceed  in  the  premises  according  to  law  ;  and  the  said 
T.  B.  Came  thereupon  issued  summonses  under  his  hand  and  seal, 
directed  to  the  said  John  Taylor  and  Jamies  9toeey( therein  named  James 
Clasey),  commanding  them  in  Her  Majesty's  name  to  be  and  appear  on 
Friday,  the  6th  April,  then  next,  at  the  hour,  &c.,  at  &c.,  before  such 
justices,  &c.,  to  answer  to  the  said  complaint,  and  to  be  further  dealt 
with  according  to  law ;  and  now  at  this  day,  to  wit,  on  the  6th  April, 
1866,  at  &c.,  the  said  John  Taylor  and  James  Stacey  appeareth  before 
oa,  two  of  Her  Majesty's  Justices  of  the  Peace,  in  Petty  Sessions 
assembled,  at  the  Police  Office,  Deniliquin,  in  order  that  we  should 
hear  and  determine  the  said  complaint ;  but  the  said  Henry  Hawkiits 
although  duly  called  doth  not  personally  appear,  but  his  attorney  Q, 
A.  Jeffrey  appeareth,  and  states  to  us  that  he  appeared  for  the  com- 
plainant, for  the  purpose  of  informing  us  that  the  matter  had  been 
abandoned  and  withdrawn  by  notice  ;  and  the  said  John  Taylor  and 
Jamies  Stacey  having  pleaded  not  guilty  to  the  said  complaint,  we,  at 
the  request  and  on  the  claim  of  the  said  JohnTaylor  and  James  Stacey, 
<did  dismiss  the  said  coniplaint>^the  same  not  having  been  proved. 

Given,  Ac.  Eras.  Wren,  J.  P.  (l.  s.) 

Alex.  Landale,  J.  P.  (L.  s.) 
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Hawkins. 


^866.  Stephen  now  moved  to  quash  the  order.     It  is  ad- 

Ex  parte  mitted  that  the  justices  according  to  the  decisions  had. 
power  to  adjudicate,  although  the  prosecutor  did  not 
appear  ;  Bradshaw  v.  VaiLghton  (a),  Tunnidiffe  v. 
Tedd  (b).  But  it  is  contended  that  the  prosecutor  had 
his  election  to  invoke  either  a  summary  remedy  or  a  pro- 
ceeding contemplating  an  indictment,  or  in  this  colony 
an  information  by  the  Attorney-General;  R  v.  Deny  (c). 
In  that  case,  an  information  made  before  the  magistrate 
stated  that  the  informant  having  been  assaulted  and 
beaten  by  another  person,  prayed  that  he  might  be 
bound  over  to  keep  the  peace  towards  him.  On  the 
magistrates  (before  whom  the  case  was  heard)  pro- 
ceeding to  deal  with  the  merits  of  the  question  of  the 
assault,  the  informant  protested  against  their  adjudi- 
cating upon  it ;  and  it  was  held  that  they  had  no  juris- 
diction to  convict  summarily  the  offending  party  of  the 
assault  against  the  will  of  the  informant.  "  He  may 
proceed,"  says  Erie,  J.,  "  by  inHictment  or  by  action  ; 
or  he  may  apply  for  a  summary  conviction  before  two 
justices  under  the  statute.  But  the  magistrates  have 
no  jurisdiction  to  convict  summarily,  and  impose  a  fine 
for  the  assault,  when  it  is  an  established  fact  that  the 
complainant  before  them  does  not  intend  to  give  the 
magistrates  jurisdiction  to  deal  with  the  assault." 
[Stephen,  C.  J.  Here,  however,  the  prosecutor  expressly 
states  that  he  proceeds  under  the  9  G.  IV.,  c.  31,  and 
therefore  summarily.]  It  is  also  submitted  that  the 
justices  had  no  jurisdiction,  as  the  information  appears 
to  be  by  no  person  whatever  named ;  and  One  of  the 
defendants  there  named  is  Claaey,  whereas  the  justices 
gave  their  certificate  to  James  Stacey.  How  could  the 
justices  certify  that  James  Stocey,  in  whose  favour 
they  made  an  order  of  dismissal,  is  the  same  person  as 
the  James  Glasey  against  whom  the  complaint  was 
made  ?     For  no  evidence  was  taken. 

Butler  for  the  j  ustices.  The  complaint  need  not  be  in 
writing  ;  it  is  enough  that  it  really  appears  to  be  the 
complaint  of  the  informant ;  R.  v.  Inhabitants  of  Bed^ 

(a)  9  C.  B.  N.  S.  115  ;  30  L.  J.  C.  P.  93. 

(h)  6  C.  B.  563  ;  17  L.  J.  M.  C.  67. 

(c)  2  L.  M.  &  P.  230 ;  20  L.  J.  M.  C.  189. 
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ingham  (a).  There  is  abundant  evidence  of  a  com-  ^^^' 
plaint,  and  the  informality  of  the  document  does  not  Ex  parte 
deprive  the  magistrates  of  jurisdiction.  But  at  all  events 
the  plaintiff  appeared  by  attorney,  and  therefore  the 
jurisdiction  of  the  justices  attached.  Ex  parte  Hop- 
"Wood  (h)  shows  that  certiorari  only  lies  if  the  justices 
have  no  jurisdiction  over  the  subject  matter.  In  that 
case  the  parties  had  received  an  unreasonable  short 
notice  of  the  charge;  and  the  conviction  took  place 
without  proof  of  service  of  the  summons,  and  without 
any  evidence  of  the  facts  charged.  He  referred  to  /?. 
;V.  Preston  (c). 

Stephen  in  reply.  What  was  there  before  the  justices 
for  them  to  dismiss  ?  They  had  nothing  except  the  one 
document,  and  that  does  not  amount  to  or  show  any 
complaint.  [Stepheny  C.  J.  Moreover,  the  order  recites 
that  a  complaint  was  made  on  such  a  day,  before  T.  B. 
(7ar7i€,  a  justice,  that  the  defendants  had  assaulted  one 
John  Hawkins ;  so  that  it  maybe  inferred  that  the  com- 
plaint was  not  by  Hawkins,  whereas  the  statute  9  G. 
IV.,  c.  31,  requires  the  complaint  to  be  by  the  person 
aggrieved.] 

Stephen,  C.  J.  I  am  of  opinion  that  the  conviction 
must  be  quashed,  and  therefore  the  certificate  of  the 
adjudicating  magistrates  will  go  for  nothing.  Under  the 
9  G.  IV.,  c.  31,  two  justices  have  jurisdiction,  "  upon 
complaint  of  the  party  aggrieved,  to  hear  and  determine- 
such  offence."  By  the  29th  section  of  the  11  and  12 
Vic,  c.  43,  in  all  cases  of  summary  proceedings  upon  any 
information  or  complaint,  "  it  shall  be  lawful  for  one 
justice  to  receive  such  information  or  complaint."  The 
statute  does  not  require  the  complaint  to  be  in  writing  ; 
and  the  rule  of  law  is,  that  unless  a  statute  expessly  so 
requires  it,  the  complaint  need  not  be  in  writing  (d). 
A  verbal  complaint  is  enough.  But  here  the  com- 
plaineuit  went  before  one  justice  and  produced  a  written 
document,  which  is  now  before  us.  That  document,  in 
my  opinion,  is  not  a  complaint ;  it  is  signed  by  the  prose- 

fa)  5  Q.  B.  653.        fb)  15  Q.  B.  121.        fcj  12  Q.  B.  826. 
(dj  See  MiUard's  Case,  Dean.  167  ;  22  L.  J.  M.  C.  108. 


156  SUPREME   COUKT  REPORTS 

1866.  <»utor,  but  not  by  the  justice ;  and  it  states  that  com- 
£x  parte  plaineth,  &c.,  that  certain  persons  did  "  assault  and  beat 
Hawkins,  ^.j^^  g^^j^  Henry  Hawkins"  If  Hawkins  had  appeared 
at  the  hearing  before  the  justices  to  prosecute  the  com- 
plaint, all  these  defects  might,  in  my  opinion,  have  been 
cured,  because  the  law  would  assume  that  he  was  the 
complainant.  And  it  does  not  seem  to  me  that,  under 
the  circumstances,  as  they  appear  on  the  proceedings, 
Hawkins  appeared  by  attorney,  or  that  there  is  any  ad- 
mission that  he  appeared.  The  justices  then  announce 
that  they  have  jurisdiction,  and  that  having  power  to 
proceed  they  will  dismiss  the  complaint.  It  is  clear  that, 
if  they  had  jurisdiction  to  dismiss  the  complaint,  they 
Also  had  the  power,  and  it  was  their  duty,  to  grant  a 
^certificate  of  such  dismissal.  But  in  my  opinion  they 
had  no  jurisdiction.  No  person  was  before  them 
making  a  verbal  complaint ;  and  the  justices  only  had 
notice  of  this  document.  If  this  is  not  a  complaint  by 
the  party  aggrieved,  the  justices  had  nothing  to  dismiss. 
This  is  not  a  complaint  by  Hawkins  as  the  party  ag- 
grieved ;  neither  does  it  appear  to  have  been  made  to  a 
justice  of  the  peace  ;  for  it  is  not  signed  by  any  justice. 
The  foundation,  therefore,  of  the  jurisdiction  of  the  ad- 
judicating justices  was  wanting.  I  have  no  doubt,  as  a 
matter  of  fact,  that  there  was  a  complaint ;  but,  in  my 
opinion,  there  was  no  evidence  before  the  justices,  ex- 
cept this  document,  and  that  was  no  evidence  of  a  com- 
plaint. 

Cheeke,  J.     The  justices,  in  my  opinion,  had    no 
jurisdiction,  because  there  was  no  valid  complaint  upon 
which  they  could  adjudicate. 

Faucett,  J.  I  concur.  For  some  time  I  doubted 
whether  the  defects  in  the  complaint  had  not  been  cured 
by  what  occurred  on  the  return  day  of  the  summons, 
when  theattorney  stated  that  he  appeared  for  Haxokina, 
^*  to  inform  them  that  the  matter  had  been  duly  aban- 
doned.'' But  I  am  now  of  opinion  that  it  is  saf erto  treat 
this  document,  which  purports  to  be  the  complaint,  as 
only  evidence  of  thealleged  complaint  before  the  justices. 
The  absence  of  the  name  in  the  former  part  of  the  com- 
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plaint,  might  perhaps  have  been  cured  by  the  words, 

"  and  thereupon  the  said  Henry  Hawkins  prays  that     hawkins 

the  justice"  will    proceed   in  the    premises.     But  on 

looking  at  the  document,  the  signature  of  Hawkins  at 

the  foot  would  rather  tend  to  make  it  appear  that  he 

was  the  person  before  whom  this  complaint  had  been 

laid.     There  is  nothing  also  to  show  that  the  complaint 

was  made,  as  is  required  by  the  statute  by  the  party 

aggrieved.     The  very  basis  of  the  jurisdiction  seems,, 

therefore,  t3  be  wanting.     The  order  is  also  defective. 

It  states  merely  that  a  complaint  was  made  (not  saying 

by  whom)  ;  and  it  continues,  for  that  "  James  Sta/:ey, 

therein  erroneously  named  Jarnes  Glasey"  &c.     But 

how    can   the   justices  know    this?     They  therefore 

assert  in  the  order  a  fact  of  which  they  had  no  evidence. 

It  would  have  been  otherwise,  if  one  of  the  defendants 

had  appeared  and  stated  that  he  appeared  in  answer  to 

the  summons,  and  that  his  name  was  Stacey. 

Conviction    quashed,  with    costs    against 
Stacey  and  Taylor. 


il58 
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In  an  action 
by  the  in- 
dorsee of  a 
promissory 
note  aeainst 
the  maker, 
the  first  plea 
iJleged  that 


ICKEBSON  against  Hayes. 

npHlS  was  an  action  on  a  promissory  note  made  by 
the  defendant  in  favour  of  one  Smith,  and  in- 
dorsed by  Smith  to  the  plaintiff. 

Pleas — I.  That  the  note  in  the  declaration  mentioned 
was  made  by  the  defendant,  and  delivered  by  him  to  one 
the  note  was  Francis  Smith, in  payment  of  the  price  of  certain  ale 
given  to  S.,  in  and  stout,  agreed  to  be  paid  by  the  defendant  to  the  said 
Sie  ™ri°  e  of  ^^^^^^  Smi^A,  under  and  by  virtue  of  a  contract  entered 
certain  ale  into  between  the  said  Francis  Smith  and  the  defendant 
nnde"r^im'  — whereby  the  said  Francis  Smith  agreed  to  sell  to  the 
agreement  by  defendant  twenty  hocrsheads  of  Muir*s  new  brew  ale, 

the  defendant  guaranteed  sound  and  in  good  condition,  and  three  hogs- 
twenty  hogs- 


heads of 
**Muir'$  new 
brew"  ale,  and 
three  hogs- 


heads of  stout  in  good  order  and  condition  (2  L.  and  C, 
and  1  Woods),  and  to  deliver  the  same  to  the  defendant 
within  a  reasonable  time ;  that  although  a  reasonable 


headsofstout,  time  for  the  delivery  of  the  said  ale  and  stout  had  at  the 
•     ■     commencement  of  this  suit  elapsed,  the  said  Francis 


Smith  did  not  deliver  to  the  defendant  any  Muirs  new 
brew  ale  sound  and  in  good  condition,  nor  any  stout  in 
good  order  and  condition  (2  L.  and  C,  and  1  Woods), 
according  to  his  agreement,  but,  on  the  contrary,  has 


teed  to  be  in 
ffood  con- 
dition ;  that 
S.  did  not  de- 
liver any such 
ale  or  stout, 
but  wholly 

any  respectto  whoUy  neglected  and  refused  so  to  do,  or  in  any  respect 

perform  his  ^  perform  his  said  agreement ;  that  the  consideration  on 

and  that  the  which  the  said  note  was  made  and  delivered  to  the  said 

dorsed^to* the  -'^^'^^^^  Smith  as  aforesaid,  has  wholly  failed,  and  that, 

plaintiff  after 

maturity.  The  second  plea  varied  from  the  first,  only  in  the  allegation  that  the  in- 
dorsement by  S.  to  the  plaintifi  was  without  value.  At  the  trial  the  allegations  of 
the  pleas  were  proved  ;  it  appearing  that  the  ale  delivered  after  the  promissory  note 
Was  given  was  unsound,  and  not  of  the  stated  description,  whereupon  the  defendant 
wrote  to  S.,  offering  to  send  it  to  any  place  S.  might  name.  The  jury  having  found 
for  the  defendant  on  the  first  issue,  the  Court  {Hargravt  J.,  disseiititnte)  refused  to 
disturb  their  finding :  because  the  note  having  been  indorsed  after  maturity,  the 
plaintiff  stood  in  the  shoes  of  S.,  his  indorser,  between  whom  and  the  defendant  the 
absence  of  consideration  or  its  failure  was  fatal  to  the  instrument. 

The  plaintiff  at  the  trial  having  given  no  evidence  of  value,  Held  {Hargravt,  J.,  dis- 
^entientt),  that  the  ciraumstances  raised  such  a  degree  of  suspicion  of  fraud,  affecting 
him  and  his  title,  as  to  render  it  incumbent  in  him  to  give  that  evidence,  and  that 
the  defendant  was  entitled  to  the  verdict  on  the  second  plea. 

On  motion  by  plaintiff  for  judgment  non  obstante  veredicto.  Held  {Hargrave,  J., 
dUtentiente),  that  the  first  plea  was  not  bad,  at  least  after  verdict,  for  omitting  to 
allege  that  the  contract  was  rescinded,  or  that  an  offer  was  made  on  the  breach  to 
return  the  articles. 

Except  in  the  case  of  accommodation  bills  or  notes,  he  who  takes  a  negotiable 
instrument  after  its  maturity  does  so  at  his  peril,  and  obtains  by  indorsement 
no  better  title  or  right  than  his  immediate  indorser  had. 
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except  as  aforesaid,  there  neverwas  any  value  or  conside- 
ration for  the  making  of  the  said  note,  and  that  the  same 
was  overdue  when  it  was  first  endorsed  to  the  plaintiffs. 

The  second  plea  varied  from  the  first,  only  in  the  alle- 
^tion  that  the  note  was  endorsed  to  the  plaintiff,  and 
that  he  has  always  held  the  same  without  any  value 
or  consideration.     Is&ue  thereon. 

At  the  trial  before  FatLcett,  J.,  in  the  February 
sittings,  it  appeared  that  the  promissory  note  was 
given,  as  alleged  in  the  pleas,  in  payment  uf  the  price 
of  certain  ale  and  stout,  under  a  contract,  whereby 
Smith  agreed  to  seW  to  the  defendant  twenty  hogsheads 
of  Muir*8  new  brew  ale,  guaranteed  to  be  in  good  con- 
dition, and  three  hogsheads  of  stout  similarly  warranted. 
It  appeared  that  on  receipt  of  the  twenty  hogsheads, 
or  within  five  days  afterwards  (the  note  in  question 
having  been  given  three  days  previously),  the  defen- 
dant took  samples  from  three  of  the  casks  and  found 
them  sour.  On  the  sixth  day  he  informed  Smith  of 
this,  and  gave  notice  of  a  survey,  which  was  in  fact 
held  on  the  second  day  following.  Only  ten  of  the  casks 
were  then  examined,  but  all  of  these  were  found  to  be 
bad,  and  not  of  the  stated  description.  Five  days  after- 
wards, receiving  no  communication  from  Smith,  the  de- 
fendant by  letter  rescinded  the  contract,  and  offered  to 
send  the  goods  to  any  place  which  might  be  named. 
As  to  the  stout,  which  was  said  to  be  rotton,  one  cask 
was  Wood's,  the  others  L,  and  C, 

The  jury  having  found  for  the  defendant  on  the 
issues  raised  by  the  pleas, 

Sala-mons,  for  the  plaintiff,  now  obtained  a  rule  for 
judgment  non  obstante  veredicto,  or  for  a  new  trial,  on 
the  grounds — ^first,  that  failure  of  consideration  was  no 
defence  to  this  action  ;  second,  that  the  pleas  were  not 
proved — as  there  was  no  total,  but  only  a  partial  failure 
of  consideration ;  thirdly,  that  on  the  second  plea  there 
was  no  evidence,  or  no  suflScient  evidence  of  a  want  of 
consideration  given  by  the  defendant. 

Stephen,  for  the  defendant,  showed  cause.  The  con- 
tract was  made  on  the  31st  of  May     The  ale  was  de- 


1866. 


ICKEUSON 
V. 

Haybs. 


March  6. 


Juce  14. 
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^^^'        livered  on  the  first  of  June ;  on  the  8th,  the  defendant 
IcKERsoN      notified  to  Smith  that  he  rejected  it ;  and  on  the  16th,he 
Hates.       by  letter  offered  to  return  it.     Ten  casks  were  tasted  ; 
and  not  one  of  these  csAks  was  Muir's  new  brew.     No 
portion  of  the  ale  answered  to  the  sample ;  at  all  events, 
the  bulk  did  not,and  therefore  the  purchaser  was  entitled 
to  return  it  all.     There  was  a  total  failure  of  conside- 
ration.    It  was  not  necessary  actually  to  send  the  article 
back.  It  issufficient  to  express  a  willingness  or  intention 
to  reject  it     It  is  clear  that  the  defendant  never  sold  a 
drop  of  it,  or  exercised  any  dominion  over  it.    But  there 
was  an  absolute  repudiation  of  the  article.     It  is  clear 
that  there  is  no  delivery  until  the  purchaser  has  done 
something  more  than  examine  it.  "  It  is  to  be  observed," 
says  Lord  Tenterden,  delivering  the  judgment  of  the 
Court  in  Street  v.  Blay  (a),  "  that,  although  the  vendee 
of  a  specific  chattel,  delivered  with  a  warranty,  may  not 
have  a  right  to  return  it,  the  same  reason  does  not  apply 
to  cases  of  executory  contracts  where  an  article,  for 
instance,  is  ordered  from  a  manufacturer,  who  contracts 
that  it  shall  be  of  a  certain  quality,  or  fit  for  a  certain 
purpose,  and  the  article  sent  as  such  is  never  completely 
accepted  by  the  party  ordering  it.     In  this  and  similar 
cases  the  latter  may  return  it  as  soon  as  he  discovers  the 
defect,  providtid  he  has  done  nothing  more  in  the  mean- 
time than  was  necessary  to  give  it  a  fair  trial.*'     In  an 
action  by  the  indorsee  against  the  drawer  of  a  bill  of  ex- 
change, the  defendant  pleaded  that  the  bill  was  given  in 
payment  of  the  price  of  seventeen  pockets  of  hops,  sold 
b}'  the  plaintiff  to  the  defendant  as  hops  of  a  certain 
grower,  and  answering  certain  samples.  It  appeared  that 
seventeen  pockets  of  hops,  but  not  according  to  the 
sample,  had  been  delivered,  and  remained  in  the  de^ 
fendant  s  possession  at  the  time  of  the  trial ;  the  jury 
having  found  for  the  defendant  on  the  special  plea,  the 
plaintiff  moved  to  enter  the  verdict.     Parke,  B.,  in 
giving  judgment  says, ''  The  plea  states  that  the  bill  was 
drawn,  and  indorsed  in  payment  of  the  price  of  certain 
hops,  sbld  by  the  plaintiff  to  the  defendant,  as  and  for 
fa)  2B.  &Ad.  463. 
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hops  of  a  certain  planter,  and  which  were  to  answer  cer-         1866. 
tain  samples ;  and  then  it  alleges  that  the  plaintiff  had      Ickekson 
not  delivered  any  hops  answering  the  said  samples ;  that  ^• 

would  be  a  good  plea,  and  would  show  a  total  failure  of 
the  consideration,  which  is  to  deliver  hops  answering  to 
the  samples  within  a  reasonable  time.  If  such  inferior 
hops  were  accepted,  that  would  be  quite  a  different 
case,  and  would  create  a  new  contract."  In  such  a 
case  the  learned  Baron  says  it  would  be  necessary 
in  the  replication  to  aver  the  acceptance  of  such 
other  hops;  Wells  v.  Hopkins  (a).  It  is  clear  that 
there  was  here  a  total  failure  of  consideration,  fol- 
lowed by  an  offer  to  return  it.  In  such  a  case  the 
vendee  is  only  bound  to  tell  the  vendor  that  the  article  is 
not  according  to  the  sample,  and  offer  to  return  it ;  Lucy 
v.  Movflet  (6).  In  this  case  such  an  offer  made  by  letter 
by  the  defendant,  and  unacknowledged  by  the  plaintiff, 
was  considered  sufficient  evidence  of  acquiescence  by  the 
plaintiff,  even  although  it  appeared  that  more  had  been 
consumed  by  the  defendant  than  was  necessary  for  the 
mere  purpose  of  examination.  Trickey  y,Larne  (c)  and 
Warwick  v.  Nairne{d),  cited  in  Bvllen  and  Leake  {e)^ 
which  show  that,  where  a  bill  is  given  for  the  price  of 
goods  sold  with  a  warranty,  a  breach  of  warranty  is  no 
defence  to  an  action  on  the  bill,  are  iuappUcable,  as  here 
there  was  a  total  failure  of  consideration.  The  next 
question  is  whether  the  facts  disclose  a  defence  against  a 
holder  for  value,  but  who  had  taken  a  promissory  note 
after  its  maturity.  The  equities  of  a  note  affect  it ;  and 
this  is  an  equity.  It  is  only  in  cases  of  accommodation 
notes  that  the  absence  of  consideration  is  not  an  equity 
attached  to  a  note  indorsed  after  maturity ;  Charles  v. 
Marsden  (/),  Sturtevant  v.  Forde  {g),  Stein  v.  Ygle- 
9ias(k),  Lazarus  v.  Cowie  {i),  Jewell  v.  Parr{k),  as 
cited  in  Byles  (l).  The  reason  of  this  doctrine  is,  that 
in  cases  of  accommodation  there  is  no  prejudice  to  the 

la)  6  M.  &  W.  7.  lb)  29  L.  J.  Ex.  112. 

6  M.  &  W.  278.  (d)  10  Exch.  764. 

p.  451.  (/)  1  Taunt.  224. 

M  M.  &  G.  104.  {h)  1  C.  M.  k  R.  565. 

Ji)  3  Q.  B.  459.       {1c)  16  C.  B.  684.  {I)  143. 
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1866.  acceptor,  unless  there  was  an  agreement  for  the  purpose 
IcKEKsoN  ^^  restraining  the  negotiation  of  the  instrument  after  it 
became  due.  Surely  a  total  failure  of  consideration  will 
be  tantamount  to  an  equity,  defeating  the  operation  of  a 
bill.  Sharp  v.  Arbuthnot{a)  is  a  distinct  authority 
that  a  Court  of  Equity  would  restrain  an  action  on  the 
bill  under  such  circumstances.  In  that  case  S.  directed 
A.  and  Co.  to  send  him  cotton  from  Bombay,  and  draw 
on  him  a  bill  for  the  amount.  The  bill  was  drawn  and 
accepted  by  S.  When  the  cotton  arrived  S.  refused  to 
receive  it,  as  being  of  inferior  quality  to  that  ordered,  and 
the  cotton  therefore  remained  in  the  hands  of  A.  and 
Co.^B  correspondents.  The  Lord  Chancellor  held  that 
under  such  circumstances  S,  was  entitled  to  be  protected 
against  the  payment  of  the  bill. 

With  regard  to  the  question  under  the  next  plea, 
whether  this  is  a  defence  against  one  who  holds  with- 
out value,  it  is  submitted  that  there  was  ample  on  the 
evidence  for  the  defendant  to  call  on  the  plaintiff  to  prove 
the  value  given,  and  he  showed  none.  The  mere  fact 
that  the  defendant  is  not  called  as  a  witness,  if  there  is  no 
other  evidence  to  affect  him,  is  not  sufficient  to  sustain  a 
verdict  against  him ;  but  if  there  is  any  evidence  against 
him,  as  for  instance  an  implied  admission  on  his  part, 
the  circumstance  that  he  is  not  called  to  explain  it  has 
been  considered  sufficient  to  turn  the  scale  and  sustain 
the  verdict  against  hiin ;  McKewen  v.  Cotching  (6). 

Salamons  contra.  This  is  not  a  case  of  want  of  con- 
sideration, but  of  a  failure  of  consideration ;  but  the  latter 
is  no  defence  except  between  the  original  parties.  It  is 
laid  down  in  Chitty  (c),  that "  it  is  an  established  doctrine 
that  a  partial  failure  of  consideration  will  constitute  no 
defence,  to  an  action  on  a  bill  or  note,  if  the  quantum  to 
be  deducted  on  that  account  be  unliquidated,  and  not  in 
the  nature  of  a  certain  debt."  It  is  clear  that  the 
question  of  failure  of  consideration  might  not  arise  for 
several  months  ;  and  that  if  enquiries  of  this  kind  after 
so  long  a  time  could  be  allowed  in  an  action  on  a  bill  of 

(o)  13  Jut.  160,  219.  (&)  27  L.  J.  Ex.  111. 

(c)  OnBm8  49. 
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note,  the  negotiability  of  these  instruments  would  be         1866. 
much  impeded.  If  there  be  a  contract  for,  that  is,  twenty   "  icksssok 
casks  of  ale  of  a  stipulated  description,  and  one  is  de-  ^* 

livered  not  according  to  the  description,  it  is  admitted 
that  the  purchaser  may  return  the  whole  twenty,  pro- 
vided that  no  promissory  note  or  bill  of  exchange  has 
been  given.  But  if  a  promissory  note  or  bill  of  exchange 
has  been  given,  the  purchaser  will  have  no  defence  to  an 
action  on  those  instruments.  Wells  v.  Hopkins  (a)  sup- 
ports this  view.  Sturtevant  v.  Ford  (6),  Lazartuf  v. 
€owie{c)y  CatTuthers  v.  West(d),  SvUy  v.  Frean{e)y 
and  Warwick  v.  Nairn  (/)  were  referred  to. 

As  to  the  second  plea  there  was  no  evidence  what- 
-ever  that  there  was  no  value  or  consideration  given 
by  the  plaintiff,  and  it  was  not  for  him  to  show  the 
fact  aflSrmatively.  In  Fitch  v.  Jones  (g),  the  question 
being  when  it  lies  upon  the  plaintiff  to  show  that  there 
was  consideration  for  the  indorsement,  and  when  upon 
the  defendant  to  show  that  there  was  none.  Lord 
Campbell  says,  '*  It  is  clear  that,  when  there  is  illegality 
or  fraud  shown  in  a  pjrevious  holder,  a  presumption  that 
there  is  no  considerationfortheindorsementsdoes  arise; 
for  the  person  who  is  guilty  of  illegality  or  fraud,  and 
knows  that  he  cannot  sue  himself,  is  likely  to  hand  over 
the  instrument  to  some  other  person  to  sue  for  him.  It 
is  not  properly  that  the  burden  of  proof  as  to  there  being 
consideration  is  shifted ;  but  that  the  defendant,  on  whom 
the  burden  of  proof  that  there  was  no  consideration  lies, 
has,  by  proving  fraud  or  illegality  in  the  former  holder, 
raised  a  prima  facie  presumption  that  the  plaintiff  is 
agent  for  the  holder,  and  has,  therefore,  unless  that  pre- 
sumption be  rebutted,  proved  that  there  was  no  conside- 
ration. But  no  such  presumption  arises  where  there  was 
in  the  former  holder  a  mere  want  of  consideration,  with- 
out any  illegality  or  fraud.'*  The  Court  will  see  that 
there  was  evidence  enough  to  go  to  the  jury;  Crofter  y. 
The   Metropolitan    Railway  Co.  (ft).      The    evidence 

(a)  5  M.  &  W.  7.  (6)  4  M.  &  G.  101. 

(c)  3  Q.  B.  469.  (rf)  11  Q.  B.  143. 

{e)  10  Exch.  635.  (/)  10  Exch.  764, 

to  )6  E.  &  B.  238.  (h)  36  L.  J.  C.  P.  132. 
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1866.  shows  no  sufficient  return  of  the  goods.  It  is  contended 
that  the  plaintiff  is  entitled  to  judgment  non  obstante 
veredicto.  [Stephen,  C.  J.  Only  ten  of  the  casks  were 
examined,  but  every  one  which  was  examined  was  neither 
sound  nor  according  to  description.] 

Cur.  adv.  V2dt. 

August  2.  Judgment  was  now  delivered  by  their  Honors,  as 

follows  : — 

Stephen,  C.  J.  I  have  fully  considered  this  case, 
separately  and  in  conference,  and  am  of  opinion  that  the 
verdict  was  right,  and  ought  not  to  be  disturbed; 
certainly  as  to  the  first  plea,  which  alleges  that  the  pro- 
missory note  was  indorsed  after  maturity,  and  (although 
with  less  confidence)  as  to  the  second  plea  also,  which 
alleges  that  it  was  indorsed  without  value. 

The  note  in  question  was  made  by  the  defendant,  pay- 
able three  months  after  date  to  one  Smith  or  order ;  and 
was  indorsed  by  him  to  the  plaintiff,  beyond  all  doubt, 
after  maturity — and,  as  there  was  ample  ground  for  sus- 
pecting, without  value.  But,  as  to  the  latter  fact,  the 
evidence  was  incomplete.  The  plaintiff  gave  no  evidence 
of  value ;  but  it  is  not  clear  on  whom  (in  a  case  of  this 
kind)  the  burthen  of  proof  lies.  The  defendant's  pleas, 
as  already  indicated,  varj'*  only  with  respect  to  the  alle- 
gation of  indorsement.  Both  alike  state,  that  the  note 
sued  on  was  made  and  given  to  Smith,  in  payment  of  the 
price  of  certain  ale  and  stout,  under  a  contract,  whereby 
he  agreed  to  sell  the  defendant  twenty  hogsheads  of 
Muir's  new  brew  ale,  guaranteed  to  be  in  good  condition, 
and  three  hogsheads  of  stout,  similarly  warranted — but 
that  the  vendor  did  not  deliver  any  such  ale  or  stout,  and 
has  wholly  neglected  in  any  respect  to  perform  his  agree- 
ment. 

Now,  the  evidence  proved  conclusively  all  these  alle- 
gations. On  receipt  of  the  twenty  hogsheads,  or  within 
five  days  afterwards  (his  note  having  been  given  to  Smith 
three  days  previous),  the  defendant  took  samples  from 
three  of  the  casks,  and  found  them  to  be  sour.  On  the 
sixth  day  he  apprised  Smith  of  this,  and  gave  notice  of  a 


CASES  AT   LAW.  165 

survey;  wliich  was,  in  fact,  held  on  the  second  daj^fol-         1866. 
lowing.     Only  ten  of  the  casks  were  then  examined,  but      ickerson 
all  of  these  were  found  to  be  bad,  and  not  of  the  stated  ^^ 

description.  Five  days  afterwards,  receiving  no  com- 
munication from  Smith,  the  defendant  by  letter  rescinded 
the  contract,  and  offered  to  send  the  goods  to  any  place 
which  might  be  named. 

It  is  clear,  therefore,  that,  supposing  no  bill  or  note  to 
have  been  given  for  the  price,  Smith  could  not  have  re- 
covered from  this  defendant  one  farthing.  As  to  the 
stout,  there  was  only  a  breach  of  warranty ;  but  the  ale 
was  not  merely  imsound : — it  was  not  the  tiling  contracted 
for.  In  either  case,  however,  the  defendant  was  entitled 
to  return  the  liquors ;  or,  without  actual  re-deliver}-,  to 
reject  them — giving  due  notice,  as  he  did,  of  such  re- 
jection. I  say,  in  either  case;  for  this  was  no  purchase 
of  specific  or  selected  articles  ;  and  the  contract  which 
was  executory,  was  single  and  entire;  Street\.Blay{a), 
Lucy  V.  Mouflet  (b).  The  jury  would,  indeed,  have 
been  justified  in  finding  the  whole  transaction  a  fraud; 
vitiating  the  contract  from  its  inception. 

But,  if  the  contract  was  void  for  fraud,  or  liable  on  the 
other  grounds  to  rescission,  it  is  equally  clear  that,  under 
the  circumstances  stated.  Smith  could  not  recover  on  the 
promissory  note.  A  mere  breach  of  warranty,  doubtless, 
(in  the  case  of  a  specific  selected  article,  at  all  events),  or 
other  partial  failure  of  consideration,  must  be  the  subject 
of  a  cross  action ;  Warwick  v.  Nairn  (c).  But  the 
absence  or  total  failure  of  consideration  is,  and  always 
has  been,  as  between  the  original  parties  to  a  note  or  bill* 
a  complete  defence  to  an  action  on  it ;  Wells  v.  Hop- 
kins  (d)>  Abbott  v.  Hendricks  (e). 

This  proposition,  so  far  as  it  respects  an  entire  absence 
of  consideration,  is  not  disputed.  But  the  distinction 
was  relied  on,  between  that  case  and  the  failure  of  con- 
sideration simply.  The  distinction  is  valueless ;  for  the 
rule  as  to  the  suflSciency  of  the  defence,  whether  it  be  a 
total  absence  or  total  failure  of  consideration,  is  the  same. 

(a)  2  B.  &  Ad.  468.  (h)  29  L.  J.  Exch.  112. 

(c)  10  Exch.  764.      (rf)  6  M.  &  W.  8.      (c)  1  M.  &  G.  794. 
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1866.         See  the  text,  and  cases  cited,  in  Mr.  Justice  Byles's 
IoKKB80N~  treatise  (a).     The  distinction,  in  truth,  is  more  often 
^-  merely  technical.     If,  for  example,  the  note  here  was  in 

consideration  of  Smithes  pi'oinise  to  deliver  the  goods, 
that  consideration  has  (it  may  be  said)  only  failed; 
whereas  if,  as  alleged  in  the  pleas,  the  note  was  given  bj' 
anticipation  as  the  price  of  those  goods,  and  in  payment 
for  them,  then  there  never  was  any  consideration  for  it  at 
any  time. 

The  plaintiff  contends,  however,  that  his  title  as  an  in- 
dorsee without  notice,  and  for  value  (both  of  which  facts 
must,  for  the  purposes  of  the  first  plea,  be  assumed) — 
notwithstanding  his  acquisition  of  title  since  the  dishonor 
of  the  note — is  unimpeachable.  I  confess  myself  to  be 
astonished,  that,  at  this  time  of  day,  a  question  on  such 
a  point  should  be  raised.  It  has  always  been  thought  by 
me  to  be  settled  law,  that  he  who  takes  a  negotiable  in- 
strument after  its  maturity  does  so  at  his  peril ;  that  (in 
the  language  of  Lord  Ellenbcyrough)  it  then  comes  dis- 
graced to  him ;  and  that,  so  taking  the  instrument,  he 
obtains  by  indorsement  no  better  title  or  right  than  his 
immediate  indorser  had.  He  will  have  the  same  title, 
for  he  is  considered  as  standing  in  his  shoes ;  but — unlike 
the  case  of  a  transfer  during  the  currency  of  a  note  or 
bill — he  will  possess  no  better  title.  This  rule,  long 
established,  has  been  unfortunately  encumbered  with  the 
phrase,  in  the  statement  of  it  by  some  learned  Judges, 
that  the  instrument  is  subject  to  all  the  equities  which  in 
the  hands  of  the  transferor  attached  to  it.  But  it  will  be 
seen  from  the  cases,  that  the  term  **  equities  *'  is  scarcely 
accm*ate ;  and  that  the  rule  is,  in  effect,  as  here  expressed. 
And  I  find  no  authority  (certainly  not  in  Cairuthers  v. 
West,  although  cited  on  the  point),  for  the  suggestion  by 
Mr.  Justice  Byles,  in  his  note  to  page  143,  that  want  of 
consideration  is  not  an  infirmity  attaching  to  a  bill  or 
note  within  the  rule. 

The  case  of  Sharp  v.  Arbiithnot  (b)  is  an  authority 
the  other  way.  There,  the  defendant  at  law  had  accepted 
a  bill  for  the  price  of  some  cotton,  on  its  passage  from 
(a)  7th  ed.,  pp.  109, 110.     (b)  13  Jiir.  160  ;  and  on  Appeal,  p.  219. 
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India,  in  the  expectation  that  it  would  answer  the  de-  1866. 
scription  ordered.  Finding  that  it  did  not,  he  repudiated  Iokersok 
the  purchase  and  demanded  possession  of  his  acceptance; 
but,  in  the  meantime,  it  had  been  transferred  (apparently 
for  value)  to  a  third  party.  On  suit  in  equity  thereupon 
instituted  by  him,  charging  knowledge  of  the  facts  in  the 
holder,  the  latter  was  restrained  from  proceeding  in  his 
action.  The  decision  was,  no  doubt,  on  the  injunction 
merely ;  but  it  is  sufficient  for  my  present  purpose.  For, 
except  in  the  case  of  an  accommodation  bill,  knowledge 
of  the  infirmity  of  the  indorser*s  title, — and,  in  all  cases, 
the  absence  of  value  for  the  indorsement — stands  on  the 
same  footing  as  the  taking  of  the  instrument  when  over- 
due ;  see  Whistler  v.  Forster,  per  WiUes,  J.  (a).  It  is 
clear,  however  this  may  be,  that  the  only  **  equity  "  in 
that  case  (between  the  original  pailies)  was,  as  here,  the 
want  of  consideration  for  the  purchaser's  acceptance. 
But,  if  that  infirmity  in  the  payee's  title  had  not  attached 
to  the  bill  itself,  it  never  could  have  been  objected  to  the 
title  of  his  indorsee. 

A  review  of  the  authorities  will,  I  conceive,  abundantly 
establish  this  I'ule.  The  earliest  reported  is  Brown  v. 
Davis  {b) ;  an  action  by  the  indorsee  of  a  promissory 
note,  against  the  maker.  It  appeared,  that  it  had  in  fact 
been  paid,  but  that  the  holder  afterwards  (and  after  ma- 
turity) fraudulently  indorsed  it  for  value  to  the  plaintifi*, 
who  was  ignorant  of  the  fraud.  The  Court  held,  that 
nevertheless  he  was  not  entitled  to  recover.  Mr.  Justice 
Buller  said  that,  generally,  when  a  bill  or  note  is  due, 
the  person  receiving  takes  it  on  the  credit  of  him  who 
gives  the  instrument;  and  that,  on  that  ground,  the 
maker  of  a  note  might  in  such  cases  set  up  any  defence 
against  the  holder,  which  he  had  against  the  payee. 
"If  a  bill  be  not  due,"  he  observed,  *'it  cames  no  sus- 
picion on  the  face  of  it,  and  the  party  receives  it  on  its 
own  intrinsic  credit.  But,  if  overdue,  it  is  out  of  the 
common  course  of  dealing,  and  gives  rise  to  suspicion." 
In  Boehm  v.  Sterling  (c)  that  doctrine  was  recognised  ; 
Lord  Kenyan  (who  had  doubted  in  the  previous  case) 
(a)  32  L.  J.  C.  P.  164.         (b)  8  T.  R.  82.         (c)  7  T.  R.  429. 
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1866.         saying,  that  a  person  taking  a  bill  after  maturity  does  so 

IcKEBsoK      subject  to  all  the  equity,  which  the  party  from  whom  he 

,,  V-  takes  it  is  liable  to.     In  Tinson  v.  Francis  (a),  which 

HATBS.  ^     '  » 

was  the  case  of  an  accommodation  note,  indorsed  after 
maturity.  Lord  Ellenhorough  ruled  the  same  way ;  ob- 
serving that  after  a  bill  or  note  is  due,  it  comes  disgraced 
to  the  indorsee — who,  if  he  takes  it,  "  though  he  gives  a 
full  consideration  for  it,  takes  it  on  the  credit  of  the  in- 
dorser,  and  subject  to  all  the  equities  with  which  it  may 
be  encumbered." 

This  last  case,  no  doubt,  as  to  the  particular  instance 
of  accommodation  bills  and  notes,  is  no  longer  law.  But 
the  general  rule,  with  respect  to  every  other  class  of 
negotiable  instruments,  has  never  been  impeached.  Lord 
Campbell,  in  a  note  to  Tinson  v.  Francis,  refers  to  the 
two  previous  cases  as  having  established  that  rule  ;  of 
which  he  approves,  as  one  tending  to  repress  fraud  in  bill 
transactions.  In  Crossley  v.  Ham  (h) — an  action  by  an 
indorsee  against  the  drawer  and  indorser  of  a  bill — the 
rule  was  held  to  apply,  where  the  indorsement  was  after 
the  drawee's  refusal  to  accept,  merely.  Lord  Ellen- 
borough  saj's — "  The  plaintiff  took  this  bill,  after  its  dis- 
honour by  the  drawees.  He  took  it,  therefore,  with  all 
the  existing  infirmities  belonging  to  it.'*  The  defence 
accordingly  was  sustained,  that,  by  agreement  between 
the  defendant  and  the  then  holder,  payment  of  a  certain 
other  bill  should  be  received  as  payment  of  the  present; 
such  other  bill  having  been  paid.  That  agreement,  it 
was  held,  bound  the  bill  sued  on ;  Lord  Ellenhorough 
further  observing  as  follows — "  A  note  overdue  is  still 
negotiable,  but  the  party  receiving  it  takes  it  subject  to 
the  equities,  which  attached  to  it  in  the  hands  of  the 
former  owner." 

This  doctrine,  I  repeat,  has  never  been  impugned  by 
any  decision,  except  in  the  case  of  accommodation  bills  or 
notes.  This  exception,  if  it  be  one,  was  introduced  by 
Charles  v.  Marsden  (c).  The  stated  reason  for  the  dis- 
tinction is,  that  such  instruments  are  given  by  the  accom- 
modating party,  for  tlie  express  purpose  of  enabling  his 
(a)  1  Camp.  19.  (b)  13  East  503.  (c)  1  Taunt  225.     - 
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friend  to  raise  money ;  and  that,  unless  there  was  an         1866. 

agreement  not  to  negotiate  after  maturity,  the  former      Ickbrson 

might  naturally  contemplate,  and  could  not  be  prejudiced 

by,  such  negotiation.    This  very  excepted  case,  however, 

proves  the  existence  of  the  general  rule.    Thus,  in  Laza- 

riiB  V.    Cowie   (a).    Lord   Deniiian   citing   Charles    v. 

Marsden,  says — "  According  to  that  case,  the  indorsee 

(after  a  bill  or  note  is  due)  stands  in  the  shoes  of  the  in- 

dorser,  in  other  cases;  but  not  in  that  of  accommodation 

bills."  Again,  in  Pa}TY.  Jewell  (b),  per  Pollock,  C.  B., 

'*  The  fact  of  a  bill  being  overdue  calls  for  inquiry  on  the 

part  of  him  who  takes  it.*' — **  In  fact  it  is  a  disgraced 

bill :  any  body  may  take  it,  but  he  takes  only  the  right 

which  the  holder  had."      See  also  Holmes  v.  Kidd  (c), 

Burrough  v.  Moss  (d),  and  other  cases.     In  Quids  v. 

Harrison  (e)  Baron  Parke  states  the  rule  thus — "  The 

indorsee  of  an  overdue  bill  takes  it,  subject  to  all  the 

equities  that  attach  to  the  bill  in  the  hands  of  the  holder 

when  it  was  due." 

The  stated  exception  from  this  general  rule,  it  seems  to 
me,  has  not  been  cordially  recognised  in  subsequent  cases; 
although  it  must  now  be  taken  as  established.  Stein  v. 
YgUsias  (/)  is  scarcely  a  decision  upholding  it ;  for,  in 
any  event,  the  pleadings  there  were  defective,  and  the 
defendant  had  leave  to  amend.  lu  Sturtevant  v.  Foi'd  (g) 
the  exception  was  certainly  adopted ;  but  Tindaly  C.J., 
and  Cresswell,  J.,  distinctly  intimate,  that  they  do  so 
only  because  of  their  being  bound  by  previous  decisions. 

The  case  of  Carruthers  v.  West  (h),  like  Stein  v. 
YgUsias,  is  not  a  decision  on  the  point.  It  was  an  action 
by  the  indorsee,  against  the  accommodation  acceptor  of  a 
bill,  payable  to  one  Seivell,  and  by  him  indorsed  to  Bar- 
clay, who  (according  to  the  declaration)  indorsed  to  the 
plaintiff.  The  last  indorsement,  b}'  whomsoever  made, 
was  after  the  maturity  of  the  bill ;  and  the  plea  alleged 
that  fact,  and  that  the  defendant  accepted  the  instrument 
on  an  express  condition — ^with  Sewell  and  Barclay, 

(a)  3  Q.  B.  464.  (h)  16  C.  B.  709,  710. 

(c)  28  L.  J.  Exch.  112.  {d)  10  B.  k  C.  558. 

(<5)  10  Exch.  578.  (/)  1  C.  M.  &  R.  666. 

{^)  4  M.  &  6.  104.  (h)  11  Q.  B.  145. 
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1866.  apparently — ^that  it  should  be  negotiated  before  maturity, 
loKBBsoN  and  not  afterwards.  The  Court  held  the  plea  bad,  for 
Hayes  ^^*  alleging  that  Barclay  or  Sewell  indorsed  the  bill  after 
maturity ;  observing  that  it  was  possible,  consistently 
with  the  plea,  that  both  had  indorsed  pending  the  cur- 
rency of  the  bill,  and  that  the  plaintiff  derived  his  title 
from  a  subsequent  and  innocent  indorser.  Whatever 
may  be  the  authority  of  that  case,  it  assuredly  is  none  for 
the  position  relied  on;  that  the  original  absence  of  con- 
sideration is  not  an  infirmity,  which  affects  an  overdue 
note  or  bill — even  with  notice  of  such  infirmity.  The 
case  touches  the  question,  only  (and  that  indirectly  and 
inconclusively),  of  the  want  of  original  consideration  in 
accommodation  bills  and  notes ;  but  nothing  more. 

There  is  no  decision  in  any  of  these  cases,  that  the  in- 
firmity arising  firom  absence  of  consideration  does  not 
attach  itself — ^forit  is  wecewanZy  attached — to  the  instru- 
ment. The  decision  is,  simply,  that  such  a  want  (in  the 
particular  instance)  is  not  an  infirmity  defeating  the 
instrument.  And  for  this  reason — that  the  parties  alwaj's 
contemplated  the  absence  of  consideration,  and  meant  the 
bill  or  note  to  operate,  notwithstanding.  Why  should  it 
not  equally  operate,  therefore,  after  maturity  ?  For  the 
general  rule,  as  we  have  seen,  only  amounts  to  this  ;  that 
.  the  party  taking  an  overdue  bill  or  note,  not  taking  it  in 
the  usual  course,  acquires  no  better  title  than  that  of  his 
indorser.  But,  although  such  indorser  may  be  the  friend 
accommodated  (and  so,  a  person  who  has  given  no  value 
for  the  instrument),  the  Courts  hold  that,  unless  re- 
strained by  express  stipulation,  he  possesses  the  same 
right  to  indorse  after  maturity,  that  he  had  before.  In 
other  words,  there  is  no  infirmity  or  equity  in  such  cases, 
between  the  original  parties,  prejudicial  to  negotiation  at 
any  time.  For  the  very  object  of  the  instrument,  as 
between  them,  is  one  necessarily  irrespective  of  conside- 
ration or  value. 

The  case  of  accommodation  bills  and  notes,  therefore, 
strictly  speaking,  is  not  an  exception  from  the  general 
rule,  but  an  illustration  of  it.  For,  neither  want  of  con- 
sideration nor  indorsement  after  maturity  being  an  ob- 
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jection,  there  is  nothing  to  affect  the  indorser's  title.         1866. 
Consequently,  in  those  cases,  the  indorsee  has  an  equally      Iokerson 
good  one. 

But,  applying  the  general  rule  here,  the  plaintiff 
clearly  cannot  recover,  for  he  stands  in  the  shoes  of 
Smithy  his  indorser — between  whom  and  this  defendant 
the  absence  of  consideration,  or  its  failure,  is  fatal  to  the 
instrument.  And,  unless  prepared  to  overrule  the  autho- 
rities cited,  we  must  hold  that  such  an  absence  or  failure 
has  equally  that  effect  in  this  action.  For  otherwise  the 
plaintiff,  although  taking  this  note  after  its  dishonour, 
will  not  stand  in  Smith's  place,  or  be  affected  by  his 
equities ;  but  will  acquire  a  title,  while  his  indorser  had 
none  at  all.  We  need  not  consider,  therefore,  any 
question  of  mere  terms ;  as  to  this  absence  or  failure 
being  an  equity,  attaching  or  not  attaching  to  the 
instrument.  But  it  is  impossible  to  conceive  how,  if  an 
agreement  to  abstain  from  negotiating  a  bill  be  an  equity 
so  attaching,  the  utter  absence  of  consideration— equally 
with  a  total  failure  of  consideration,  the  very  foundation 
of  its  existence — is  not  &  fortiori  such  an  equity. 

As  to  the  second  plea,  I  am  also  of  opinion  with  the 
defendant.  The  plaintiff,  it  is  admitted,  offered  no  evi- 
dence of  value  given  by  him;  and  the  question  is 
whether  the  circumstances  disclosed  at  the  trial  raised 
such  a  degree  of  suspicion,  affecting  him  and  his  title, 
as  to  render  it  incumbent  on  him  to  give  that  evidence. 
I  think  that  they  did.  The  rule  of  law,  as  laid  down  in 
Fitch  V.  Jones  (a),  I  take  to  be  this;  that,  whenever  a 
resonable  presumption  arises,  in  an  action  on  a  bill  or 
note — from  the  nature  of  the  case  or  otherwise — that  the 
plaintiff  is  merely  the  agent  of  the  previous  holder, 
whose  title  to  sue  on  the  instmment  is  impeached,  the 
plaintiff  must  prove  that  he  gave  value  for  it.  Fraud, 
or  illegality  in  the  consideration,  it  is  held,  furnishes 
such  a  presumption.  But  mere  absence  of  consideration 
for  the  making  of  the  instrument  (or,  I  apprehend,  the 
failure  of  its  consideration),  will  not  be  sufficient. 

(a)  5  £1.  k  B.  244. 
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1866.  Now, in  this  case,  there  were  matters  highly  indicative 

IcKBEsoN  ^^  fraud  in  Smith,  connected  with  the  sale,  and  of  com- 
plicity between  him  and  the  plaintiff,  in  respect  of  the 
entire  transaction.  The  liquors  delivered  were  in  all 
probabilit}^  on  the  evidence,  doctored  or  (so  to  speak) 
vamped  up  by  the  latter  for  delivery;  and  the  note 
given  for  the  price,  discounted  at  a  bank  by  Smith 
shoiily  after  the  delivery,  was  indorsed  to  the  plaintiff 
on  its  dishonour.  These  circumstances,  taken  together, 
were  in  my  judgment  amply  sufficient  to  overcome  the 
ordinar}-  presumption — though  I  do  not  know  that  this 
arises,  in  favour  of  one  who  acquires  the  instrument  after 
maturity — that  the  owner  of  a  bill  or  note  has  given 
value  for  it.  Consequently,  on  the  plaintiff's  failure  to 
prove  that  fact,  the  defendant  was  entitled  to  the  verdict 
on  his  second  plea. 

Other  points,  however,  yet  remain.  The  plaintiff's 
motion,  although  eventually  for  a  new  trial,  is  primarily 
for  judgment  in  his  favour — notwithstanding  the  verdict. 
He  insists  that  the  pleas  are  bad,  in  any  event,  for  not 
alleging  two  things :  first,  that  the  contract  was  rescinded, 
or  at  least  that  an  offer  was  made,  on  discovery  of  the 
breach,  to  return  the  articles ;  and,  secondly,  that  the 
breach  (assuming  it  as  between  the  original  parties  to  be 
fatal)  occurred  during  the  currency  of  the  bill,  or  at  any 
rate  l)efore  its  indorsement  to  the  plaintiff.  For,  it  was 
urged,  if  the  contract  was  not  broken  until  after  such 
indorsement,  Smith  had  a  transmissible  title  to  the 
instrument,  when  he  indorsed;  which  title,  once  vesting 
in  his  indorsee,  cannot  be  defeated  by  any  subsequent 
matter,  of  which  the  latter  could  know  nothing. 

As  to  the  first  of  these  omissions,  I  am  of  opinion  that 
no  such  allegation  was  necessary  in  the  pleas ;  or,  at 
least,  that  they  are  sufficient  after  verdict.  For,  although 
the  particular  fact  is  not  stated,  as  perhaps  it  ought  to 
have  been,  that  Smith  omitted  to  deliver  any  ale  of  the 
description  contracted  for  (and  so  the  pleas  might  be 
taken  to  indicate  a  mere  breach  of  warranty  as  to 
quality,  were  there  no  other  allegation  therein),  they 
contain  the  general  averment  that  he  in  no  respect  per- 
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formed  his  contract.    But,  if  so,  it  is  no  partial  failure         I866. 

or  breach  that  is  complained  of,  but  a  statement  that  the      ickerson 

maker  never  received  an3^  consideration  whatever  for  his       „  ^• 

,  .  ,  ,  .   .      1  .  Hayes. 

note ;  m  which  case,  as  between  the  onginal  parties,  the 

defence  is  complete.  There  is  nothing  in  either  plea,  to 
show  that  Smith  delivered  any  liquor  at  all.  The  alle- 
gation as  to  non-delivery  might  mean,  certainly,  that 
none  was  delivered  of  the  kind,  or  of  the  quality  con- 
tracted for  ;  but  it  may  also  mean  (taken  especially  in 
connexion  with  the  subsequent  averment),  that  none 
"whatever  was  delivered.  And,  after  verdict,  the  pleas 
are  to  be  supported  if  possible.  • 

As  to  the  second  omission — which  applies  conclusively 
to  the  first  plea — a  very  important  question  arises  ; 
namely,  whether  the  indorsement  of  a  note  or  bill,  for 
value,  after  maturity,  but  at  a  time  when  the  conside- 
ration between  the  original  parties  has  not  failed,  and 
therefore  when  the  holder  himself  could  effectually  sue 
on  the  instrument,  can  be  invalidated  b}"^  any  matter 
subsequently  arising. 

Now,  on  the  face  of  these  pleas,  it  does  not  appear 
when  the  ale  and  stout  were  to  be  delivered ;  and  the 
breach  complained  of  may  have  been,  for  anything  that 
is  stated  to  the  contrary,  after  maturity  of  the  note — and 
after  its  indorsement  to  the  plaintiff.  The  argument  in 
bis  favour  is  therefore  a  strong  one,  that  on  that  suppo- 
sition he  is  entitled  to  succeed.  For,  admitting  that  he 
was  put  on  inquiry,  the  plaintiff  could  not  then  have 
ascertained  that  the  agreed  consideration  would  even- 
tually fail,  or  the  contract  between  the  parties  be  broken. 
On  the  other  band,  if  an  indorsee  after  maturity  stands 
precisely  in  his  indorser's  place,  and  is  affected  by  all  the 
equities  or  liabilities  attaching  to  the  latter,  the  omitted 
allegation  is  immaterial.  In  that  case,  the  indorsed 
instrument  in  its  new  holder's  hands  is  of  no  more  avail, 
than  if  still  remaining  with  his  predecessor.  The  in- 
dorsee takes  all  risks  on  himself;  and  (as  the  law  is  ex- 
pressly stated  to  be  in  more  than  one  of  the  decisions), 
•whatever  defence  to  the  action  could  be  maintained 
against  his  indorser,  will  alike  prevail  against  himself. 


1 
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1866.  We  all  agree  that  it  is  unnecessary,  and  therefore  that 

IcKERsoN     i*  is  inexpedient,  to  express  any  opinion  on  this  novel 
V-  question.     For,  upon  the  evidence,  it  is  clear  that  the 

breach  in  question  was  shortly  after  the  date  of  the  note, 
and  long  before  its  maturity.  We  will  therefore  allow 
the  defendant,  under  section  116  of  our  Common  Law 
Procedure  Act,  to  suggest  on  the  record  that  such  proof 
was  given  at  the  trial ;  and  Mr.  Justice  Faucett,  who 
tried  the  cause,  is  prepared  to  certify  that  it  was  given 
to  his  satisfaction.  The  defendant  will  then  be  entitled 
to  judgment,  as  if  the  omitted  matter  had  been  originally 
stated  in  the  plea. 

It  is  not  necessary  to  notice  the  other  points  taken  for 
the  plaintiff,  in  support  of  his  motion  for  a  new  trial, 
because  (with  the  exception  of  one,  disposed  of  during 
the  argument)  all  which  were  finally  insisted  on  are  sub- 
stantially met  by  this  judgment.  And  as  to  these  I 
think  it  proper  to  say,  that — although  some  of  the 
propositions  here  laid  down,  and  for  which  authority  is 
cited,  are  almost  elementary — ^they  have  been  elaborated 
thus  because  the  law  appears  not  to  be  understood,  and 
the  points  are  not  only  important,  but  of  very  frequent 
recurrence.  The  suggestion  also  in  Mr.  Justice  Byles'i 
learned  treatise,  to  which  reference  has  been  made,  re- 
stricting as  it  does  the  operation  of  an  important  general 
rule,  appeared  to  demand  a  more  than  ordinarily  careful 
examination. 

I  am  to  add,  that  this  judgment  is  concurred  in  by 
Mr.  Justice  Faucett  only;  Mr.  Justice  Hargrave  dis- 
senting, for  the  reasons  about  to  be  stated  by  Ms  Honor. 

Hargrave,  J.  With  regard  to  the  first  plea  it  seems 
to  me  that  the  defendant,  both  on  this  plea  and  on  the 
evidence,  setsup Smith's  agreement  or  promise  to  deliver 
twenty  hogsheads  of  ale  and  porter  of  a  certain  descrip- 
tion and  quality,  at  a  future  time,  within  a  reasonable 
period,  as  the  consideration  for  the  promissory  note;  and 
I  think  that  such  promise  or  agreement  was  a  perfectly 
valid  and  good  consideration  for  the  note  given  at  the 
time  of  such  promise,  which  note  became  thereupon  a 


CASES   AT  LAW.  175 

negotiable  instrument,  eo  instanti,  that  it  was  delivered         1866. 
to  Smith ;  and  might  from  that  date  have  been  endorsed      Iokbrson 
over  to  third  parties  ad  infinitum]  altogether  inde-       ^* 
pendently  of  the  fulfilment  or  nonfulfilment  of  Smith's 
original  agreement  or  promise,  at  least  until  notice  of 
such  nonfulfilment. 

The  cases  as  to  mutual  accommodation  bills  which  do 
not  fail  in  their  consideration  by  reason  of  either  party 
neglecting  to  pay  his  own  acceptance,  as  in  Rose  v. 
Sims  (a)  and  other  cases  cited  in  Byles  on  Bills  (b) ; 
the  cases  as  to  refusal  to  perform  a  promise  to  execute  a 
lesL&e,  Moggeridgey.  Jones  {c),  and  numerous  other  cases, 
as  to  retaking  possession  of  goods  for  which  negotiable 
securities  have  been  given  by  the  purchaser  (cited 
Byles)  {d) ;  all  show  that  the  payment  of  negotiable 
bills  and  notes  cannot  be  resisted  by  the  original  acceptor 
or  promissor  on  the  ground  of  any  such  subsequent 
failure  of  the  contract  or  agreement. 

To  enable  a  defendant  to  raise  such  a  defence  he  must 
show  fraud  or  some  other  ground  which  enables  him  to 
set  aside  the  contract  itself,  or  avoid  it,  ab  initio,  by 
showing  that  there  was  no  contract  at  all.  See  Lord 
EUenborough's  observations  cited  in  Byles  on  Bills  (e). 
But  here  the  defendant  himself  appears  by  the  pleadings 
to  admit,  and  to  prove  by  his  own  evidence,  that  the 
contract  (so  far  as  not  affected  by  his  own  notice  to 
rescind,  which  is  not  mentioned  in  the  pleas)  is  at  the 
present  moment  a  perfectly  valid  contract,  upon  which 
either  party  can  sue  the  other;  except  for  reasons  arising 
from  lapse  of  time  or  other  circumstances  dehors  the 
contract  itself. 

Again,  although  in  this  case  only  three  days  elapsed 
between  the  making  of  the  note  and  tlie  delivery  of  the 
twenty  hogsheads  under  this  agreement;  and  although 
after  this  delivery  the  defendant  took  five  days  before  he 
examined  a  few  casks  of  the  ale,  and  then  took  thirteen 
days  more  before  he  attempted  to  rescind  the  contract,  it 
is  obvious  that  these  periods  of  time  are  quite  immaterial 

(a)  1  B.  &  Ad.  521.  {b)  p.  108.  (e)  14  East  486. 

{d)  pp.  112,  118.  («)  pp.  112, 118. 
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1866.  to  the  points  of  law  involved  herein  ;  and  that  the  de- 
IcKERsoN  cision  upon  this  plea  will  afl'ect  every  other  promissory 
„  ^'  note  and  every  other  bill  of  exchange  given  in  payment 

of  the  price  of  goods  to  be  supplied  at  a  future  date ;  and 
as  to  whose  quality  or  warranty  under  a  contract  the 
purchaser  may  claim  first  a  right  of  rejection  at  any  time 
after  the  goods  be  delivered,  as  being  contrary  to  the 
agreement ;  and  secondly,  a  right  to  rescind  the  contract 
itself,  if  not  duly  performed  within  a  reasonable  time, 
according  to  the  circumstances  of  each  particular  con- 
tract. 

As  I  understand  the  law  as  to  such  matters,  which 
must  certainly  be  of  great  number,  of  frequent  occur- 
rence, and  of  general  importance  in  all  our  commercial 
and  business  transactions,  the  purchaser's  usual  remed3' 
against  the  vendor  is  by  cross  action  for  breach  of  the 
contract;  and  he  cannot  resistpayment  of  the  negotiable 
instrument  which  he  gave  to  the  vendor,  except  where 
the  contract  itself  is  avoidable  ab  initio  for  fraud  or 
otherwise. 

This  rule  also  extends  not  to  endorsees  only  but  also 
to  the  original  taker  of  the  note.  See  the  numerous  cases 
cited  in  Byles  (a). 

The  fallacy  of  the  defendant's  argument  seems  to  me 
to  be  that  he  totally  ignores  the  contract — qtut  contract 
ab  initio — except  only  for  the  purpose  of  rescinding  it 
for  his  own  benefit ;  and  this,  I  think,  the  defendant 
cannot  do  on  the  pleadings  and  facts. 

If  I  am  right  in  the  above  view  of  the  law  on  this 
matter,  and  also  of  the  facts  of  this  case,  which  latter 
were,  however,  not  very  clearly  stated  to  the  Court,  it 
seems  to  me  that  the  plaintiff,  though  endorsee  after  ma- 
turity, is  entitled  to  the  verdict  upon  this  plea  ;  for  it 
seems  to  me  that  the  note  was  given  for  a  promise  or 
agreement  which,  except  for  the  rescinding  by  the  de- 
fendant himself,  remains  now  valid,  and  Smith  himself 
could,  on  the  facts  as  I  understand  them,  have  therefore 
sued  on  the  notes  when  he  endorsed  to  Ickersony  which 

(a)  Chap.  10,  p.  111-16. 


(a)  8  T.  R.  82.  (h)  1  Camp.  19. 

(c)   1  Taunt  224.  (d)  4  M.  &  Gr.  101. 

(e)  8  Q.  B.  459.  (/)  1  C.  M.  &  R.  565 

iff)  11  Q.  B.  148.  {h)  p.  148.  (i)  16  G.  B.  684. 
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endorsement  must,  as  I  have  said,  be  assumed  to  have         ^^^^- 
been  bonajide  and  for  value,  though  after  maturity.  Ickerson 

The  failure  to  complete  a  contract  must  not  be  con-        Hayes. 
founded  with  a  total  failure  of  a  valid  consideration 
ab  initio. 

In  the  English  cases  upon  these  points,  the  law  and 
the  authorities  seem  to  have  oscillated  very  much  from 
Brown  v.  Dames  (a)  and  Tinson  v.  Francis  (h)  to 
Charles  v.  Marsden  (c) ;  and  from  Charles  v.  Marsden 
to  the  three  cases  of  Stur Levant  v.  Forde  (d),  in  the 
Court  of  Common  Pleas,  and  Lazarus  v.  Cowie  (e),  in 
the  Court  of  Queen's  Bench,  and  perhaps,  also.  Stein  v. 
Yglesias  (/),  in  the  Coui-t  of  Exchequer,  in  which  three 
cases  as  well  as  in  Carruthers  v.  West  (g),  the  case  of 
Charles  v.  Marsden  is  certainly  upheld  in  its  integrity; 
although  as  Mr.  Justice  Byles  says  (A),  referring  to  Parr 
V.  Jewell  (i),  the  Court  of  Exchequer  Chamber  seems  to 
have  shown  some  inclination  to  reconsider  the  modern 
rule  as  laid  down  in  Charles  v.  Marsden, 

Nevertheless,  the  tendency  of  all  the  modern  decisions 
is  greatly  in  favour  of  maintaining  the  negotiability  of 
these  instruments ;  and  of  leaving  the  parties  who  origi- 
nally issue  such  instruments — especially  upon  the  con- 
sideration of  future  promises  and  contracts — to  be 
protected,  first,  by  their  own  cross  action,  and,  secondly, 
by  the  exercise  of  that  proper  caution  which  all  but  the 
most  imprudent  do  exercise  as  to  the  persons  in  whose 
behalf  they  create  these  negotiable  instruments,  and  as 
to  the  circumstances  of  the  promise  or  contract  in  con- 
sideration of  which  they  hold  themselves  out  to  the 
world  as  primarily  liable  on  the  negotiable  instrument. 
If  I  am  obliged  to  elect  between  the  two  difficulties  of 
the  present  case,  I  confess  the  tendency  of  my  mind  in 
every  doubt  is  rather  in  favour  of  the  endorsee  of  a 
negotiable  instrument  as  against  the  maker. 

Upon  this  topic  I  will  quote  the  following  passage 
from  Lord  Chancellor  CottenhanCs  judgment  in  Sharp 
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^^^^'  V.  Arhithnot{a),  which  case,  though  cited  by  the 
IcKERsoN  counsel  for  the  defendant  with  great  confidence,  is,  iii 
Hayes.  fact,  merely  an  authority  that  equity  will  grant  an  in- 
junction to  restrain  an  action  by  an  endorsee  where  the 
plaintifl'  alleges  in  his  bill,  and  proves,  by  satisfactory 
pj-ima  facie  evidence,  that  such  endorsee  is,  in  fact,  the 
mere  agent  of  the  original  drawee,  and  as  such  had  also 
clear  notice  b}'  letters  and  otherwise  of  all  the  equities 
of  the  original  drawee. 

Lord  Cottenham  says: — **It  certainly  is  most  im- 
portant that  the  jurisdiction  of  the  Equity  Court,"  (andl 
would  add,  of  this  Court  also),  **  should  not  be  exercised 
under  circumstances  that  would  at  all  interfere  with  the 
value  of  these  negotiable  instruments,  or  so  that  it  would 
at  all  restrict  the  facility  which  these  instruments  give 
to  mercantile  transactions ;  because  if  the  jurisdiction  of 
this  Court  were  administered  rashly,  instead  of  the  con- 
fidence which  the.  merchant  has  in  taking  a  bill,  upon 
the  faith  that  when  it  becomes  due  it  will  be  paid,  what- 
ever may  be  the  equities  between  the  drawer  and  acceptor, 
it  would  interfere  with  the  negotiable  value  of  allinstni- 
ments  of  this  description." 

With  regard  to  the  alleged  total  failure  of  conside- 
ration independently  of  the  contract,  i.e.  as  if  the  note 
had  been  given  after  the  acceptance  of  the  goods,  it 
certainly  seemed  to  me,  upon  the  evidence,  that  at  least 
as  to  the  porter  there  was  only  a  failure  of  warranty ; 
and,  consequently,  only  a  partial  failure  of  the  conside- 
ration as  a  whole.  Mr.  Salamon's  argument  upon  this 
point  appeared  to  me  to  be  conclusive  against  such  a 
failure  extending  at  most  beyond  the  original  parties. 

With  regard  to  the  second  plea  which,  after  setting 
out  the  defendant's  agreement  with  Smith  as  in  the  first 
plea,  avers  as  follows: — "That  the  consideration  on 
which  the  note  was  made  and  delivered  to  the  said  Smith 
as  aforesaid,  has  wholly  failed,  and  that  {except  as  afore- 
said)  there  never  was  any  value  or  consideration  for  the 
making  of  the  said  note,  and  that  the  same  was  endorsed 
to  the  plaintiff,  and  he  has  always  held  the  same  without 
(a)  13  Jiir.  219 
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any  value  or  consideration," — it  will  be  obseryed  that         ^^^^' 
the  defendant  does  not  in  this  plea  allege  the  endorse-      Ickerson 
ment  was  made  after  maturity' ;  and  we  cannot,  therefore,        Haybs. 
read  this  plea  with  the  first  plea,  but  must  assume  that 
the  endorsement  to  the  plaintiff  took  place  before  and 
not  after  maturity. 

But  even  if  the  plea  should  be  amended  upon  the  evi- 
dence by  alleging  that  the  endorsement  was  in  date  after 
maturity,  and  after  the  defendant  gave  notice  to  rescind 
the  contract,  the  last  circumstance  in  the  rescission  of 
the  contract  certaiul}'  was  not  proved  to  have  come  to 
the?  knowledge  of  the  plaintiff;  and  I  did  not  gather 
from  the  evidence  any  other  circumstances  sufficient 
according  to  the  authorities  to  throw  upon  the  plaintiff 
the  onus  probandi  to  establish  his  own  consideration  for 
the  note. 

This  is  a  very  important  point,  and  I  have  always 
understood  the  rule  to  be  that  **  the  defendant  is  not 
permitted  to  put  the  plaintiff  to  proof  of  the  consideration 
which  the  plaintiff  gave  for  the  bill,  unless  the  defendant 
can  make  out  a  pnma  facie  case  against  him,  by  showing 
that  the  bill  was  obtained  from  the  defendant,  or  from 
some  intermediate  party,  by  undue  means,  or  hy  fraud, 
or  force,  or  that  it  was  lost,  or  that  it  was  originally 
infected  with  illegality."  See  the  numerous  cases  cited 
by  Mr.  Justice  Byles  (a). 

Now,  in  this  case,  the  evidence  was  altogether  in 
favour  of  the  original  legality  of  the  promissory  note, 
and  of  course  of  the  contract,  which  the  defendant  did 
not  attempt  to  impugn  as  forced  upon  him,  or  in  any 
degree  fraudulent  or  otherwise  invalid ;  and  I  cannot 
discover  any  other  circumstances  proved  in  evidence 
which,  according  to  the  authorities,  are  sufficientlj" 
**  suspicious  circumstances  '*  to  have  compelled  the  plain- 
tiff to  prove  his  consideration  for  the  note.  Consequently 
upon  this  plea  also,  as  it  stands,  I  think  the  verdict 
should  have  been  entered  for  the  plaintiff. 

As  to  amending  either  of  the  pleas,  1  think  that,  con- 
sidering  tlie  great  importance  of  the  case,  and   the 
(a)  pp.  105-6. 
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V. 

Hates. 


different  impressions  which  exist  as  to  the  evidence  at 
the  trial,  no  amendment  of  the  pleas  should  take  place 
unless  the  plaintiff's  counsel  are  allowed  to  be  heard  as 
to  such  amendments, — more  especially  as  the  defendant's 
counsel  have  not  suggested  any  wish  for  amendment  either 
at  the  trial  or  during  the  argument  on  this  application. 
I  think  it  right  to  state  that  it  is  with  very  great  re- 
gi'et  that  I  find  myself  unconvinced  in  this  very  difiicult 
matter  by  the  very  elaborate  summary  of  the  authorities 
cited,  and  considered  in  the  judgment  of  the  Chief 
Justice  as  applicable  to  the  present  case. 

Faucett,  J.  I  have  examined  all  the  cases  cited  by 
the  Chief  Justice,  and  have  very  carefully  considered 
the  judgment  he  has  delivered ;  and  I  entirely  concur 
with  him  in  the  result  at  which  he  has  arrived,  and  for 
the  reasons  he  has  given.  I  have  deemed  it  therefore 
wholly  unnecessary  to  add  anything  to  the  elaborate 
judgment  which  his  Honor  hns  pronounced. 

Rule  discharged. 


July  3, 


Stockdale  against  Hamilton  and  another  (a). 


Thodecla-  fTlHE  first  count  stated  that  for  a  long  time  before, 
under  the™^  ^^^  ^^  ^^e  time  of  the  commencement  of  this  suit, 

^f !?  s^JtioJi  the  plaintiff  was,  and  from  thence  continually  has  been 
of  the  Real  ,*         .         .,-,         .,,  i  ,. 

Property  Act,  and  now  IS  seized  of  and  entitled  to,  at  law  and  m  eciuity , 
by  a  pei*son 

who  nad  entered  a  caveat,  complained  that  the  defendants  put  him  unjostifiably 
to  expense,  by  falsely  asserting  title  to  certain  land,  and  endeavouring  to  procure  a 
certificate  of  title  thereto,  notwithstanding  the  fact  that  he  was  seized  and  entitled  as 
they  well  knew.  Then,  after  stating  the  lodj^ment  of  his  caveat,  and  that  notice  of 
this  suit  had  been  duly  given,  the  declaration  alleged  that  the  plaintiff  had  instituted 
it  in  order  to  establish  his  title,  and  to  obtain  an  order  restraining  the  Registrar 
Gkneral  from  further  proceeding  in  the  matter.  Held,  on  demurrer,  that  the  action 
is  maintainable,  and  in  its  present  form. 

The  defendants  pleaded,  hrst,  that  the  plaintiff  never  was,  nor  is  he  now,  seized  in 
fee  simple  in  the  land  in  question  ;  secondly,  tliat  he  was  not  now  in  possession  of 
the  said  land.     Held  good,  on  demurrer. 

A  third  plea  alleged  that  the  defendants  were  the  persons  in  whom  the  fee  simple 
of  the  land  was  vested  in  possession  at  law  or  in  equity,  and  were  jointly  seized  of  the 
fee  simple  in  the  land,  wherefore  they  made  application  to  the  Registrar  General  and 
did  declare  that  the  fee  simple  was 'so  vested,  and  that  they  were  jointly  so  seized,  and 
did  carry  on  proceedings  for  bringing  the  land  under  the  nrovisions  of  the  Real 
Property*  Act,  and  to  obtain  a  grant  of  a  certificate  of  title  unaer  the  act.  JSeld  bad, 
on  demurrer,  for  not  stating  whether  their  title  was  legal  or  equitable. 

A  fourth  plea  traversing  the  defendants*  knowledge  of  the  plaintiff's  title  also  held 
bad. 

(a)  Before  Stephen,  C.  J.,  Cheeke,  J,,  and  Faucelt,  J. 
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ill  fee  simple,  and  was  and  is  lawfully  and  rightfuU}'  in 
the  actual,  peaceable,  and  exclusive  possession,  occupa- 
tion, and  enjo3'ment,  by  himself  and  his  tenants,  of 
certain  land  in  this  colony  (to  wit),  2000  acres  of  land  at 
^Brisbane  Water;  that  the  defendants,  after  the  time 
Tvhen  the  "  Real  Property  Act "  came  into  operation, 
falsely  claimed,  pretended,  alleged,  and  declared  to  the 
Registrar  General  of  the  said  colony  and  otherwise,  that 
they  were  the  persons  in  whom  the  fee  simple  of  the  said 
land  was  vested  in  possession,  at  law  or  in  equity,  and 
that  they  were  jointly  seized  of  an  estate  of  inheritance 
in  fee  simple,  in  the  said  land,  and  took  proceedings  and 
made  application  to  the  said  Registrar  General,  and 
otherwise,  to  bring  the  said  land  under  the  provisions  of 
the  said  act,  and  to  obtain  a  certificate  of  title  under  the 
said  act ;  that  they  were  the  persons  in  whom  the  fee 
simple  [of  the  said  land  was  vested  in  possession  as  afore- 
said, and  that  they  were  seized  of  an  estate  of  inheritance 
in  the  said  land,  and  in  and  by  such  proceedings  and 
application  falsely  alleged  and  declared  that  they  were 
seized  of  an  estate  of  inheritance  in  fee  simple,  in  the 
said  land ;  that  whilst  the  plaintiff  was  so  seized  of  and 
entitled  to  and  was  in  such  2)ossession  and  occupation  of 
the  said  land  as  aforesaid,  as  the  defendants  well  knew, 
they,  the  defendants,  so  as  aforesaid,  falsely  claimed, 
pretended,  alleged,  and  declared,  and  continued  to 
falsely  claim,  pretend,  allege,  and  declare  to  the  said 
Registrar  General  and  otherwise,  that  they  were  the 
pereons  in  whom  the  fee  simple  of  the  said  land  was 
vested,  in  possession  at  law  or  in  equity  as  aforesaid,  and 
that  they  were  jointly  seized  of  an  estate  of  inheritance 
in  fee  simple  in  the  said  land,  and  carried  on  and  made 
and  continued  to  carry  on  and  make  the  said  proceedings 
and  application  to  the  said  Registrar  General  and  other- 
wise, to  bring  the  said  land  under  the  provisions  of  the 
said  act,  and  to  obtain  such  certificate  of  title  as  aforesaid 
under  the  said  act,  that  they  were  the  persons  in  whom 
the  fee  simple  of  the  said  laud  was  vested  in  possession 
as  aforesaid ;  and  whilst  the  plaintiff  was  so  seized  and 
entitled  to,  and  was  in  such  possession  and  occupation  of, 
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1866.  the  said  land  as  aforesaid,  as  the  defendants  well  knew, 
Stock  DALE  caused  the  said  Registrar  General  and  other  oflScial 
Hamilton  persons  in  that  behalf,  to  take  and  continue  and  carry  on 
and  another,  proceedings  for  bringing  the  said  land  under  the  pro- 
visions of  the  said  act,  and  for  granting  to,  and  in 
favour  of,  the  defendants  such  certificate  of  title  in  and 
by  them  to  the  said  h\nd  as  aforesaid,  whereas  the  de- 
fendants were  not  and  never  were  persons  in  whom  the 
fee  simple  of  the  said  land  was  vested  in  possession,  or 
otherwise  at  law  or  in  equity,  and  were  not  and  never 
were  seized  of  an  estate  of  inheritance  in  fee  simple  in 
the  said  land,  but  on  the  contrary,  never  had,  and  have 
not,  any  right,  title,  or  interest  whatsoever  at  law  or  in 
equity,  or  otherwise  in  or  to  the  said  land,  as  they  well 
knew ;  by  means  of  which  said  wrongful  acts  of  the 
defendants  the  plaintiflf  has  been  put  to  great  trouble 
and  expense  in  defending  and  protecting  himself  and 
his  right,  title,  estate,  and  interest  in  and  to  the  said 
land,  and  to  the  possession  and  occupation  thereof,  and 
against  the  said  application  and  attempts  of  the  de- 
fendants to  bring  the  said  land  under  the  provisions  of 
the  said  act,  and  to  obtain  such  certificate  of  title  in 
them  to  the  said  land  as  aforesaid,  and  has  been  other- 
wise greatly  injured.  Averment,  that  within  the  period 
of  three  months  before  the  commencement  of  this  suit, 
he  duly  entered  and  lodged  with  the  said  Registrar 
General  a  caveat,  in  pursuance  of  the  provisions  of  the 
said  act,  forbidding  the  bringing  of  the  said  land  under 
such  provisions ;  and  he  has  brought  this  suit  to  estab- 
lish his  title  to  the  said  land,  and  his  said  right,  title, 
estate,  and  interest  therein  and  thereto,  and  to  obtain 
from  this  honorable  Court  an  order  and  injunction 
restraining  the  defendants  and  the  said  Registrar 
General  from  bringing  the  said  land  under  the  pro- 
visions of  the  said  act,  as  well  as  to  recover  damages  from 
the  defendants  for  the  injury  he  has  sustained  by  and  in 
consequence  of  their  said  wrongful  acts.  Averment, 
that  within  three  months  from  the  receipt  by  the  said 
Registrar  General  of  the  said  caveat,  the  plaintiiSFin  pur- 
suance of  the  provisions  of  the  said  act,  dul^'  gave  notice 


CASES   AT  LAW, 


188 


in  writing  to  the  said  Registrar  General  of  this  action, 
and  of  the  nature  and  purpose  thereof. 

Demurrer  and  joinder. 

Pleas  (1).  That  the  plaintiff  never  was,  nor  is  he  now, 
seized  in  fee  simple  of  the  land  in  the  declaration 
mentioned,  as  is  therein  repeatedly  alleged. 

Demurrer  and  joinder. 

(2).  That  the  plaintiff  never  was  nor  is  he  now  pos- 
sessed of  the  said  land  as  in  the  said  declaration  is 
repeatedl}'  alleged. 

Demurrer  and  joinder. 

(3).  That  at  the  times,  &c.,  the  defendants  were  the 
persons  in  whom  the  fee  simple  of  the  said  land  was 
vested  in  possession,  at  law  or  in  equity,  and  were  jointly 
seized  of  an  estate  of  inheritance  in  fee  simple  in  the  said 
land,  wherefore  they  did  at  the  said  several  times  afore- 
said take  proceedings,  and  did  make  application  to  the 
said  Registrar  General  and  otherwise,  and  did  declare 
to  the  said  Registrar  General  and  otherwise  that  they 
were  the  persons  in  whom  the  fee  simple  of  the  said  land 
was  vested  in  possession,  at  law  or  in  equity,  and  that 
the^'  were  jointly  seized  of  an  estate  of  inheritance  in  fee 
simple  in  the  said  land,  and  did  carry  on  and  did  make 
and  continue  to  carry  on  and  make  the  said  proceedings 
and  applications  to  the  said  Registrar  General  and  other- 
wise, and  did  cause  the  said  Registrar  General  and  otlier 
official  persons  in  that  behalf  to  take,  continue,  and 
carry  on  proceedings  for  bringing  the  said  land  under 
the  provisions  of  the  said  Real  Property  Act,  and  to 
obtain  a  grant  of  a  certificate  of  title  under  the  said  Act, 
that  they  were  the  persons  in  whom  the  fee  simple  of  the 
said  land  was  vested  in  possession  as  aforesaid,  and  that 
tlie3'  were  seized  of  an  estate  of  inheritance  in  the  said 
land,  as  they  lawfully  might  for  the  reasons  aforesaid. 

Demurrer  and  joinder. 

(4).  That  at  the  times,  Sec,  the  defendants  had  not, 
nor  had  either  of  them,  the  knowledge  they  are  by  the 
declaration  alleged  to  have  had. 

Demurrer  and  joinder. 
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The  Solicitor  General  in  support  of  the  declaration 
and  the  demurrers  to  the  pleas.  The  action  is  in  all 
respects  necessarily  novel,  for  the  enactment  and  the 
proceeding  of  the  defendants  under  the  Act  are  so.  The 
twenty-third  section  of  the  Real  Property  Act  (a)  enacts, 
that  "  after  the  expiration  of  three  months  from  the 
receipt  of  every  caveat,  it  shall  be  deemed  to  have 
lapsed,  unless  the  person  by  whom  or  on  whose  behalf 
the  same  was  lodged  shall  within  that  time  have  taken 
proceedings  in  any  Court  of  competent  jurisdiction  to 
establish  his  title  to  the  estate,  interest,  lien  or  charge 
therein  specified,  and  shall  have  given  written  notice 
thereof  to  the  Registrai'  General,  or  shall  have  obtained 
from  the  Supreme  Court  an  order  or  injunction  restrain- 
ing the  Registrar  General  from  bringing  the  land  therein 
referred  to  under  the  provisions  of  this  Act."  But  by 
no  other  mode  could  the  plaintiff  proceed.  It  is  sub- 
mitted that  all  the  pleas  are  bad.  The  first  and  second 
pleas  tender  immaterial  issues.  The  third  plea  is  am- 
biguous ;  for  it  is  doubtful  whether  it  is  intended  to 
allege  that  the  defendants  are  persons  in  whom  the  fee 
simple  of  the  land  was  vested  in  possession  at  law,  or 
that  they  were  the  persons  in  whom  the  same  was  so 
vested  in  equity.  It  is  an  immaterial  averment  that  the 
defendants  are  jointly  seized  in  fee;  because  such  a 
seizin,  unless  they  are  also  entitled  to  the  immediate 
possession,  which  is  not  alleged,  would  not  justify  them 
in  taking  the  proceedings  complained  of.  The  possession 
of  the  plaintiff  being  admitted,  the  plea  discloses  no 
justification.  The  fourth  plea  is  clearly  bad.  It  can 
be  no  answer  to  the  action  ;  for  the  defendants,  although 
they  have  no  right  or  title,  cannot  justify  their  taking 
these  proceedings,  because  they  did  not  know  that  the 
plaintiff  was  in  possession,  or  that  he  was  entitled. 


Darley  for  the  defendants.  The  words  "  fee  simple 
vested  in  possession  '*  do  not  mean  that  the  party  is  in 
occupation.  It  is  clear  that  in  the  case  of  a  reversion 
expectant  on  a  lease,  the  lessor  out  of  possession  might 

(a)  26  Vic,  No.  9. 
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be  the  applicant.  So  that  the  defendants  here  had  a 
right  to  apply.  The  plaintiflF's  remedy  has  been  mis- 
conceived. He  cannot  sue  at  law ;  because  being  in 
possession  he  cannot  bring  ejectment;  and  not  having 
been  trespassed  upon  he  cannot  sue  in  trespass.  His 
remedy  should  be  by  suit  in  equity,  to  restrain  the  appli- 
cants from  asking  for  a  title,  and  the  Registrar  General 
from  granting  it.  In  this  proceeding  an  injunction  could 
not  be  asked  against  the  Registrar  General,  for  he  is  no 
party  to  the  action.  And  the  statute  requires  that  the 
plaintiff  should  at  all  hazards  establish  his  title  in  some 
proceeding  suitable  for  that  purpose.  In  Milford's,  J., 
judgment  (a),  at  a  former  stage  of  these  proceedings, 
he  says — "  Supposing  then  a  person  applying  to  have 
the  land  on  which  there  is  some  other  person  in 
occupation,  by  an  act  of  trespass  or  any  other  adverse 
title,  brought  within  the  provisions  of  the  Act,  the 
person  so  in  occupation  must,  after  lodging  a  caveat, 
apply  to  the  Supreme  Court  by  injunction  to  prevent 
the  Registrar  General  from  bringing  the  land  within  the 
Act;  and  thus  he  must  establish  his  right  to  an  equitable 
interest  in  the  land,  for  he  already  has  the  possessory 
legal  right,  and  cannot  bring  an  action  against  the 
claimant  who  is  out  of  possession.  The  person  seeking 
to  bring  the  land  within  the  Act,  if  he  should  recover  in 
ejectment,  would  only  acquire  the  legal  interest  (and  it 
seems  that  he  need  do  nothing),  and  the  equitable 
interest  would  have  to  be  decided  by  means  of  a  suit 
instituted  by  the  person  actually  in  possession.  The 
Act  says  that  he  is  to  establish  his  right.  It  therefore 
appears  to  contemplate  the  determining  the  equitable 
right  as  well  as  the  legal  right  in  the  first  instance, 
calling  upon  the  person  actually  in  possession  to  prove  his 
title,  as  he  would  have  to  do  if  he  were  about  to  sell  his 
land."  But  this  cannot  be  done  in  this  action.  Suppose 
the  defendants  had  merely  pleaded  not  guilty,  how 
would  the  finding  on  that  issue  establish  the  plaintiff's 
title?  [Stephen,  C.  J.  He  would  establish  it,  if  the 
defendants  did  not  put  him  to  prove  it.  If  by  pleading 
(a)  K^ parte  Hamiltini,  3  Sup.  Ct.  \\.,  C.  L.  316. 
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not  guilty  the  defendants  can  compel  the  plaintiff  to 
prove  his  title,  3'ou  could  equally  do  so  by  not  pleading 
at  all, — by  letting  judgment  go  by  default.]  In  this 
action  the  question  of  title  need  not — in  fact,  cannot — be 
raised. .  It  is  submitted  that  this  is  an  action  of  slander 
of  title ;  and  the  declaration  is  bad,  therefore,  for  want 
of  the  allegation  of  malice ;  Pater  v.  Barker  (a),  Pitt  v. 
Donovan  (b),  Addison  on  Torts  (c),  Malachy  v.  Soper  (d). 
But  the  only  claim  made  by  the  defendants  has  been  in 
due  course  of  law ;  and  how  can  an  action  for  damages, 
as  this  is,  lie  for  seeking,  without  malice,  a  legal  remedy  9 
Yet  there  can  be  no  action  at  law  unless  the  plaintiff  be 
entitled  to  recover  damages  in  it.  As  to  the  two  first 
pleas,  it  is  submitted  that  they  are  good.  This  being  a 
proceeding  wherein  the  plaintiff  is  to  establish  his  title, 
the  traverse  of  that  title  is  material.  If  the  plaintiff 
is  in  possession,  merely  in  the  sense  of  occupation,  he  is 
not  entitled  to  bring  this  action.  The  third  plea  is 
founded  upon  the  thirteenth  section,  which  enacts  that 
land  may  be  brought  under  the  provisions  of  this  Act 
"  by  any  person  claiming  to  be  the  person  in  whom  the 
fee  simple  is  vested  in  possession,  either  at  law  or  in 
equity.'* 

Isaacs  in  reply.  The  twenty-first  section  enacts  that 
"  any  person  having  or  claiming  an  interest  in  any  land" 
so  advertised,  &c.,  may,  within  the  time  limited,  &c., 
lodge  a  caveat.  Actual  possession  is  a  suflScient  interest 
under  the  24th  section.  The  plaintiff  therefore  need 
show  no  more.  [Stepheny  C.  J.  But  did  you  not 
allege  seizin  in  fee  ?  Must  you  not  show  your  title  to 
the  interest  which  is  claimed  by  you  ?]  The  action  is 
for  the  wrong  done  to  the  plaintiff;  and,  therefore,  he 
has  a  right  of  action  independent  of  the  provision  in 
section  23  as  to  proceeding  for  the  purpose  of  establish- 
ing his  title.  And  the  plaintiff  in  such  action  may 
recover  substantial  damages — for  instance,  his  costs 
before  the  Lands  Title  Board.  There  are,  or  have  been, 
instances  of  actions,  as  replevin,  where  no  damages  are 


(a)  3  C.  n.  831. 
Ac)  \^,  711. 


{b)  1  M.  &  S.  630. 
(d)  3  B.  N.  C.  371. 
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recoverable.     The  second  plea  is  bad,  because  it  admits 
seizin ;  the  first  is  bad,  because  it  admits  possession. 

Cur,  adv.  vult. 

Stephen,  C.  J,  Now  delivered  the  judgment  of  the 
Court  as  follows  : — 

This  case,  or  the  controversy  existing  in  it  between 
the  parties,  arising  under  the  Land  Titles  or  Lands 
Transfer  Act,  26  Vic,  No.  9,  has  already  been  twice 
before  the  Court ;  and  the  result  on  those  occasions  will 
be  found  reported,  in  the  third  volume  of  the  Supreme 
Court  Reports,  p.  811,  and  the  fourth  volume,  p.  313. 
The  facts,  and  the  matters  of  law  which  these  involve, 
are  novel  and  peculiar ;  but  they  may  be  stated  shortly 
as  follows. 

The  defendants,  claiming  to  have  vested  in  them  in 
possession,  at  law  or  in  equity  (but  which  of  the  two 
they  do  not  state),  the  fee-simple  of  certain  land,  applied 
to  the  Registrar- General  for  u  certificate  of  title  thereto; 
or,  in  the  language  of  the  enactment,  that  the  land 
might  be  brought  under  the  provisions  of  the  statute. 
Thereupon  the  plaintiff  in  this  action,  claiming  an 
interest  in  the  land — which  interest  he  asserts  to  be  that 
of  legal  and  equitable  owner  in  fee,  and  being  actually 
in  possession  of  it — lodged  a  caveat  under  section  21  of 
the  Act,  forbidding  all  further  proceedings.  But  by 
section  23,  every  such  caveat  lapses  after  three  months, 
unless  the  party  shall  within  that  time  take  proceedings 
in  some  Court  of  competent  jurisdiction,  to  establish  his 
title  to  the  interest  claimed,  giving  notice  thereof  to  the 
Registrar  General,  or  shall,  within  the  like  time,  obtain 
from  the  Supreme  Court  an  order  or  injunction,  re- 
straining that  officer  from  bringing  the  land  under  the 
statute. 

Hence  the  present  action.  The  plaintiff  complains 
that  the  defendants  have  put  him  unjustifiably  to  ex- 
pense, by  falsely  asserting  title  to  the  land,  and  en- 
deavouring to  procure  a  certificate  of  such  title,  notwith- 
standing the  fact  that  he  was  seized  and  entitled,  as 
they  well  knew.     Then,  after  stating  the  lodgment  of 
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his  caveat,  and  that  notice  of  this  suit  has  heen  duly 
given,  the  plaintiff  alleges  that  he  has  instituted  it  in 
order  to  establish  his  title,  and  to  obtain  an  order  re- 
straining the  Registrar  from  further  proceedings  in  the 
matter. 

The  plaintiff  thus  founds  his  action  on  the  statute ; 
and  maintains,  that,  however  unprecedented  it  may  be, 
or  anomalous  in  character,  no  other  remedy  or  course  is 
open  to  him.  The  Legislature,  whether  contemplating 
the  result  or  not,  has  enabled  every  person  claiming  title 
to  land — although  not  in  occupation  either  pereonally  or 
by  a  tenant — to  seek  from  this  new  tribunal  a  declaration 
of  that  title,  which  will  when  issued  be  indefeasible.  An 
adverse  claimant,  however,  whether  in  possession  or  not, 
can  only  defend  himself  by  particularising  his  interest, 
and  taking  proceedings  in  some  Court  to  establish  it. 
But  there  are  no  forms  known  to  the  law,  by  which  a 
person  having  (as  this  plaintiff  by  the  fact  of  possession 
presumably  has)  the  legal  title  to  land,  or  simply  claim- 
ing to  have  such  title,  can  sue  another  for  impeaching 
that  title,  unless  the  act  complained  of  be  in  its  nature 
defamatory ;  and  then,  actual  malice  is  essential  to  the 
right  of  action. 

The  defendants  insist,  therefore,  that  the  plaintiff  can- 
not sue  them  at  law  at  all.  For,  in  the  first  place,  the 
claim  made  by  them  was  duly  preferred  to  a  tribunal, 
having  legal  cognisance  of  it  and  jurisdiction  over  the 
subject  matter.  It  could  not,  therefore,  under  any  cir- 
cumstances, amount  to  defamation  of  the  plaintiH''s  title. 
But  secondly,  if  it  could,  his  declaration  is  bad  for  not 
alleging  malice.  They  contend,  that  the  plaintiff's  remedy 
is  solely  in  equity  ;  where,  if  he  really  has  a  valid  claim 
to  the  property,  it  could  be  established,  and  then  an  in- 
junction might  be  obtained  to  protect  it. 

We  have  considered  these  arguments,  and  are  of 
opinion  that  the  action  is  maintainable — and  in  its  pre- 
sent form.  The  23rd  section  of  this  statute,  instead  of 
leaving  the  applicant  for  a  certificate  to  take  proceedings 
(either  at  law  or  in  equity,  as  his  case  may  require), 
against  a  party  in  possession,  requires  the  latter  to 
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initiate  proceedings  against  the  former.  But  tlie  law  im- 
poses on  no  man  an  impossibility ;  and  we  must  infer, 
therefore,  that  some  means  were  supposed  to  exist,  or 
were  meant  to  be  given,  by  which  a  person  so  circum- 
stanced— that  is  to  say,  one  in  the  actual  occupation  of 
land,  and  having  or  claiming  title  to  it — could  proceed 
in  a  Court  of  Law  or  Equity  to  establish  that  title. 
Now,  assuming  that  the  plaintiff  here  has  or  claims  to 
have  already  a  legal  title  to  the  land  in  contest  (as 
against  the  defendants,  at  all  events,  and  clearly  the 
plaintiff  cannot  be  made  to  show  more),  we  cannot  dis- 
cover on  what  ground  he  would  resort,  because  merely  of 
this  23rd  section,  to  a  Court  of  Equity.  If  his  title  were 
equitable  only,  it  certainly  could  not  be  established  by 
an  action  at  law ;  but  then,  the  objections  raised  would 
be  of  an  entirely  different  nature. 

As  the  case  now  stands,  with  nothing  before  us  but 
this  record  to  deal  with,  no  reason  can  be  assigned  for 
holding  that  a  suit  in  equity  could  be  maintained  against 
those  defendants,  if  an  action  at  law  cannot.  What 
relief — beyond  an  injunction,  which,  if  the  plaintiff  suc- 
ceeds in  establishing  his  title,  will  be  useless — could  be 
prayed  against  them  ?  The  enactment  apparently  con- 
templates an  alternative  mode  of  proceeding,  for  the 
purpose  of  establishing  the  caveator's  title,  orrestraining 
investigation  as  to  that  of  the  applicant.  It  at  least 
places  an  ''order  or  injunction  from  the  Supreme  Court  '* 
in  a  different  category,  from  that  of  a  proceeding  in  a 
**  Court  of  competent  jurisdiction"  to  establish  title. 
But  the  caveator  has  his  option  to  adopt  either  course. 

Then,  if  he  elects  that  of  proceeding  at  law,  and  there 
establishing  his  title,  we  do  not  see  in  what  mode  or 
form  be  can  do  so,  other  than  those  to  which  he  has  had 
recourse.  The  plaintiff  alleges,  that  he  is  seized  of  and 
entitled  to  certain  land  in  fee,  but  that  the  defendants 
under  colour  of  the  Land  Titles  Act  have  injuriously 
claimed  it ;  wherefore,  after  entering  a  caveat  against 
such  claim,  he  brings  this  action  to  establish  his  title. 
No  doiibt,  he  does  not  impute  malice,  and  he  does  claim 
damages — as  it  was  necessary  for  him  to  do.     But  the 
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action  is,  evidently,  not  one  founded  on  or  arising  out  of 
damage  sustained,  directly  or  indirectly,  by  the  plaintiff, 
although  the  false  claim  of  the  defendants  is  inevitably 
treated  as  a  wrong  done  by  them.  And,  since  the  action 
is  merely  for  the  purpose  stated,  no  allegation  either  of 
malice  or  of  knowledge  in  the  defendants  was  necessary. 

The  objection,  that  no  action  lies  for  preferring  any 
claim,  or  indeed  for  instituting  any  proceeding,  in  a  due 
course  of  law,  unless  there  be  malice,  as  well  as  the  ab- 
sence of  reasonable  cause,  is  met  by  what  has  been 
already  said.  The  statute  makes  some  course  of  action 
by  a  caveator,  claiming  any  adverse  interest,  compulsory 
on  him.  But  the  appropriate  course,  in'a  case  like  this, 
is  at  law;  and  the  plaintiff,  in  taking  it — while  adopting 
(as  he  appears  to  us  to  have  done)  the  nearest  analogous 
forms — was  not  bound  to  allege  more,  in  substance,  than 
was  necessary  to  disclose  the  nature  and  object  of  the 
proceeding. 

We  do  not  desire  it  to  be  underetood,  that  we  think 
the  point  quite  free  from  difficulty;  for  it  appears 
probable,  that  the  Act  was  not  framed  originally  to  in- 
clude cases  of  disputed  title,  where  the  applicant  was  not 
in  possession — by  himself  or  a  tenant.  The  language  of 
the  schedule  prescribing  tlie  form  of  the  application  (as 
observed  on  one  of  the  former  discussions),  tends  strongly 
to  show  this.  And  section  84,  therefore,  which  specifi- 
cally gives  an  action  for  damages,  against  any  person 
lodging  a  caveat  without  reasonable  cause,  omits  to 
confer  the  same  right  on  persons  who  may  without  cause 
apply  for  a  certificate  of  title.  An  applicant  in  pos- 
session is  presumedly  the  owner ;  and  he  who  opposes 
him,  therefore,  is  reasonably  required  to  state  and 
establish  his  title.  To  such  a  state  of  things,  the  pro- 
visions of  section  23  were  and  are  fairly  applicable. 
But  section  14,  as  it  now  stands,  enables  persons  to 
apply  for  a  certificate  of  title,  notwithstanding  adverse 
occupancy  in  another ;  and  the  subsequent  clause,  conse- 
quently, has  to  be  applied  to  a  state  of  circumstances 
essentially  different. 

For  the  reasons  given,  judgment  will  be  entered  for 
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the  plaintiff  on  the  defendants'  demurrer,  and  on  his  de- 
murrer to  their  fourth  plea.  As  to  the  latter,  the 
question  in  this  proceeding  is,  whether  the  plaintiff  had 
in  fact  the  interest  which  he  alleged ;  not,  whether  the 
defendants  knew  it.  The  action,  as  already  explained, 
is  not  for  preferring  a  claim  maliciously  or  without 
reasonable  cause.  It  is  brought  for  the  purpose,  simply 
and  alone,  of  establishing  the  plaintiff's  title  to  that 
i  nterest ;  and  therefore,  necessarily,  of  inquiring  whether 
it  existed.  But  this  inquiry,  obviously,  is  in  no  degree 
dependent  on  any  question  as  to  knowledge  in  the 
defendants,  one  way  or  the  other. 

We  think  that  the  defendants'  third  plea  is  bad,  for 
not  stating  whether  their  title  was  legf^l  or  equitable. 
But,  inasmuch  as  they  would  equally  be  justified  under 
the  statute  in  either  case,  the  defendants  may  amend ; 
adding  a  plea,  if  they  think  fit,  alleging  the  other  alter- 
native. In  other  words,  confining  their  present  plea  (for 
example)  to  the  averment  of  an  eqfiitable  title,  and 
alleging  in  the  additional  plea  a  legal  one. 

The  first  and  second  pleas  are,  in  our  opinion,  clearly 
good.  For  this  action,  as  we  have  shown,  is  founded  on 
the  very  things — alleged  by  the  plaintiff  in  his  decla- 
ration, namely,  possession  and  seizin  in  fee — which  the 
defendants  by  those  pleas  seek  to  put  in  issue.  If  the 
plaintiff  was  really  not  in  possession,  his  remedy  (that  is 
to  say,  the  proper  course  for  establishing  his  title)  would 
be  by  ejectment — or  possibly  by  a  suit  in  equity,  as 
suggested.  On  the  other  hand,  although  possession  is 
evidence  of  title,  and  ordinarily  of  a  seizin  in  fee,  yet  it 
does  not  in  itself  constitute  title ;  unless,  indeed,  in  a 
certain  sense,  and  for  certain  purposes — as,  for  example, 
against  a  mere  intruder  or  party  trespassing.  Therefore, 
the  proceeding  here  being  statutory,  and  to  establish 
title,  the  title  alleged  is  material  and  traversable. 

Judgment  accordingly. 
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The  decla- 
ration stated 
an  agreement 
for  a  purchase 
of  land  be- 
tween the 
plaintiff  and 
defendant  to 
hare  been  as 
follows : — 
That  the  de- 
fendant should 
pay  £2000  cash 


HiBBURD  against  Warden, 

npHE  declaration  stated  that  it  was  agreed  by  and  be- 
tween the  plaintiflf  and  defendant  that  the  plaintiff 
should  sell  and  convey  to  the  defendant,  and  that  the  de- 
fendant should  buy  from  the  plaintiff,  certain  land  known 
as  Jilla  Jibbetfarni,atthe  price  of  J63250,  upon  the  terms 
following — that  is  to  say,  that  the  defendant  should  pay 
to  the  plaintiff  a  sum  of  ^£2000  cash  down,  and  the  re- 
mainder at  such  times  as  the  plaintiff  and  defendant 
down,  and  the  should  thereafter  agree  upon,  but  not  to  exceed  two 
years,  and  to  bear  bank  interest,  and  upon  the  terms 
that  the  plaintiff  should  give  the  defendant  a  clear 
marketable  title  to  the  said  land .  Averment,  that  though 
the  plaintiff  was  always  read}'  and  willing  in  all  respects 
to  perform  the  said  agreement,  the  defendant — before  a 
reasonable  time  elapsed  for  the  plaintiff  to  perform  any 
part  of  the  same,  and  before  any  breach  thereof — wholly 
refused  and  declined  to  perform  and  fulfil  his  part  of 
the  said  agreement,  and  then  wrongfully  wholly  ab- 
solved, exonerated,  and  discharged  the  plaintiff  from  his 
said  agreement,  and  from  the  performance  of  the  same 
on  his  the  plaintiff's  part,  and  from  being  ready  and 
willing  to  perform  the  same  on  his  the  plaintiff's  part ; 
and  the  defendant  then  wrongfully  wholly  broke,  put  an 
end  to,  and  determined  his  said  promise,  whereby  the 
plaintiff  has  lost  the  price  of  the  said  estate,  and  has 
been  put  to  great  expense  in  preparing  to  fulfil  his  said 
agreement. 

Pleas  (1).  As  to  so  much  of  the  declaration  as  alleges 

by  the  plaintiff,  that  before  a  reasonable  time  elapsed  for  the  plaintiff  to 
and  before  any 

breach  by  him — wholly  refused  to  perform  his  own  portion,  and  then  discharged  the 
plaintiff  from  the  performance  of  his  part  ef  the  agreement,  and  from  all  readiness  to 
perform  it. 

The  defendant  pleaded  to  this  allegation  of  refusal  by  him  (repeating  the  words  of 
the  declaration  as  to  the  lapse  of  time  and  the  denial  of  any  previous  breach  by  the 
plaintiff),  that  he  did  not,  before  a  reasonable  time  had  elapsed  for  its  performance  by 
the  plaintiff,  or  before  any  breach  by  him,  refuse  to  perform  his  own  part  of  the  agree- 
ment.   Held  bad  on  demurrer. 

The  defendant  also  pleaded  to  the  allegation  of  refusal  (but  without  referring  to  the 
allegation  as  to  time,  or  the  denial  of  any  breach  by  the  plaintiff),  that  the  plaintiff 
did  not  give  or  tender  to  the  defendant  a  clear  marketable  title,  and  that  tlie  per- 
formance of  those  acts  was  never  waived  by  the  defendant.     Held,  on  demuner,  bad. 


(the  whole 
price  being 
£3250)  at 
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should  be 
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not  to  exceed 
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perform  any  part  of  the  said  agreement,  and  before  any         1866. 
breach  thereof  on  the  plaintiflf's  part,  he  the  said  de-       Hibbttkd 
fendant  refused  and  declined  to  perform  his  (the  de-      _  ^• 
fendant's)  part  of  the  said  agreement ;  that  the  defendant 
did  not,  before  a  reasonable  time  elapsed  for  the  plaintiff' 
to  perform  any  part  of  the  said  agreement,  or  before  any 
breachthereof  upon  the  plaintiff's  part,  refuse  or  decline 
to  perform  and  fulfil  his  part  of  the  said  agreement. 

Demurrer  and  joinder. 

(2).  As  to  so  much  of  the  declaration  as  alleges  that 
the  defendant  refused  and  declined  to  perform  and  fulfil 
his  part  of  the  said  agreement,  that  the  plaintiff  did  not 
give  or  tender  to  the  defendant  a  clear  marketable  title 
to  the  said  land  in  the  declaration  mentiojied  ;  and  the 
defendant  says  that  the  giving  or  tendering  such  a  title 
by  the  plaintiff  on  his  part,  was  not  waived  by  the 
defendant. 

Demurrer  and  joinder. 

Stephen  \\i  support  of  the  demurrer.  The  first  plea  is 
equivalent  to  saying,  "  I  broke  my  agreement  after  you 
broke  yours."  But  it  is  submitted  that  the  breach  relied 
on  is  not  such  as  entitles  the  defendant  to  get  rid  of  the 
agreement  altogether.  Will  any  breach  on  the  part  of 
the  plaintiff,  however  slight,  justify  the  defendant  in 
breaking  his  agreement  ? 

Butler  in  support  of  the  pleas.  The  first  plea  is 
merely  a  traverse  of  the  breach  alleged  in  terms,  and  is 
not  open  to  objection;  Couhon  v.  Attwood(a),  Bullen 
and  Leake  (6).  It  is  submitted  that  the  question  of 
reasonable  time  is  in  issue  on  this  plea,  because  a  refusal 
by  the  defendant  being  admitted,  the  only  question  is, 
whether  that  refusal  was  or  was  not  before  the  lapse  of 
the  reasonable  time  within  which  the  plaintiff  was  to 
perform  his  part  of  the  agreement.  The  London  Dock 
Company  y.Sinnott{c)  is  an  express  authority  in  favor 
of  the  sufficiency  of  this  plea.  In  that  case  the  decla- 
ration stated  that  the  defendant  tendered  a  specification 

a)  26  L.  J.  Ex.  244.      (ft)  p.  376.      (c)  27  L.  J.  Q.  B.  129. 
N— 5 
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1866.  of  contract  for  scavenging  the  docks ;  the  specification 
concluded  with  an  engagement  "  to  execute  a  contract 
on  the  preceding  conditions  within  fourteen  days."  It 
averred  an  acceptance  of  the  tender,  and  alleged  as  a 
breach  that  the  defendant  did  not  execute  a  contract, 
nor  perform  any  of  the  matters  in  the  tender  contained  ; 
and  after  acceptance  thereof  by  the  Company,  and  with- 
out any  default  on  the  part  of  the  Company,  wholly 
refused  to  execute  a  contract,  or  to  perform  any  of  the 
matters  therein  contained.  The  defendant  pleaded  to 
the  non-execution  of  the  contract  that  the  defendant  did 
not,  after  the  making  and  acceptance  of  the -tender,  and 
without  any  default  on  the  part  of  the  Company,  refuse, 
as  alleged ;  and  the  plea  was  held  good.  The  second 
plea  is  good ;  for  the  tender  of  a  clear  marketable  value 
is,  it  is  contended,  a  condition  precedent  to  the  de- 
fendant's liability. 

Stephen  in  reply.  In  The  London  Dock  Company  v. 
Sinnott  the  Court  held  the  plea  referred  to  equivalent  to 
a  denial  to  execute  the  contract,  and  therefore  good. 
Here  the  plea  admits  that  the  defendant  declined  and 
refused,  after  a  reasonable  time  had  elapsed.  The  de- 
fendant, in  fact,  says,  '^  I  refused  to  fulfil  my  part  of 
the  agreement  when  a  reasonable  time  had  elapsed  for 
the  plaintiflf  to  perform  his  part  of  the  agreement."  If 
the  plea  means  to  allege  that  the  defendant  did  not 
exonerate  the  plaintiff,  it  would  be  good;  but  if  it 
means  to  allege  that  the  defendant  did  not  put  an  end  to 
the  agreement  before  a  reasonable  time  had  elapsed  for 
the  plaintiff  to  perform  some  part  of  the  agreement,  it 
would  be  bad.  The  second  plea  is  also  bad ;  for  the 
plaintiff  does  not  allege  a  waiver  of  the  tender  of  a 
marketable  title,  and  the  issue  tendered  is  immaterial. 
The  plaintiff's  case  is,  that  the  defendant  put  an  end  to 
the  agreement  before  the  time  arrived  for  the  plaintiff  to 

do  anything. 

Cur.  adv.  vult. 

August  10.         Stephen,  C.  J.,  delivered  judgment  in  this  case  as 
follows : — 

This  is  an  action  by  the  vendor  of  land  against  the 
vendee,  for  refusing  to  complete  his  purchase.     The 


V. 

Warden. 


CASES  AT  LAW.  .    196 

declaration  states  the  agreement  between  the  parties  to  1866. 
have  been  as  follows : — That  the  defendant  should  pay  Hibbtjkd 
j£2000  cash  down,  and  the  remainder  (the  whole  price 
being  £8250)  at  such  times  as  should  be  mutually 
agreed  upon,  not  to  exceed  two  years,  with  interest;  and 
that  the  plaintiff  should  give  a  cleai*  marketable  title  to 
the  property.  Then  follows  an  averment  by  the  plaintiff, 
that,  although  he  was  himself  always  ready  to  perform 
that  agreement,  the  defendant — before  a  reasonable  time 
had  elapsed  for  performance  of  any  part  of  it  by  the 
plaintiff,  and  before  any  breach  by  him — wholly  refused 
to  perform  his  own  portion,  and  then  discharged  the 
plaintiff  from  the  performance  of  his  part  of  the  agree- 
ment, and  from  all  readiness  to  perform  it. 

The  defendant  pleads  to  this  allegation  of  refusal  by 
him  (repeating  the  words  of  the  declaration  as  to  the 
lapse  of  time,  and  the  denial  of  any  previous  breach  by 
the  plaintiff),  that  the  defendant  did  not,  before  a 
reasonable  time  had  elapsed  for  its  performance  by  the 
plaintiff,  or  before  any  breach  by  him,  refuse  to  perform 
his  own  part  of  the  agreement.  The  defendant  also 
pleads  to  the  allegation  of  refusal  (but  without  referring 
to  the  allegation  as  to  time,  or  the  denial  of  any  breach 
by  the  plaintiff),  that  the  plaintiff  did  not  give,  or 
tender  to  the  defendant,  a  clear  marketable  title  ;  and 
that  the  performance  of  those  acts  was  never  waived  by 
the  defendant. 

These  pleas  are  the  second  and  third  on  the  record, 
respectively ;  and  they  are  demurred  to,  on  the  ground 
{substantially)  that  they  form  no  answer  to  the  plaintiff's 
complaint — and  that  the  latter  plea,  especially,  does  not 
justify  or  excuse  the  breach  of  contract  alleged. 

We  are  of  opinion  that  neither  of  these  pleas  is  good, 
and  that  the  plaintiff  must  have  judgment  on  his  de- 
murrers to  them.  The  contract  of  purchase  was,  as  we 
incline  to  think,  that  the  defendant  should  pay  down 
JE2000  immediately.  But  the  complaint  clearly  is,  that 
the  contract  (whatever  its  true  construction  on  that 
point)  has  been  wholly  broken  by  the  defendant — and 
consequently,  that  no  part  of  that  sum  has  been  paid. 
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1866.         Now,  if  our  construction  be  correct,  neither  plea  can 
HiBBURD      possibly  be  any  answer  to  the  declaration.   For,  since  it 
^'  was  his  duty  immediately  after  the  contract  to  pay  the 

sum  mentioned,  the  defendant's  breach  in  that  respect 
was  necessarily,  and  palpably,  before  any  possible  breach 
of  that  contract  on  the  plaintiff's  part ;  and  before  a 
reasonable  time  for  the  latter's  performance  of  it,  in  any 
respect,  could  possibly  have  elapsed. 

Supposing  our  view  of  the  contract,  however,  to  be 
mistaken,  and  that  the  defendant  was  only  to  pay  this 
£2000  (the  cash  portion)  on  the  execution  of  the  con- 
veyance, the  case  will  stand  thus.  The  plaintiff's  duty 
then  was,  within  a  reasonable  time,  to  prepare  and  deliver 
an  abstract  of  his  title ;  which,  equally  by  law,  as  by 
the  stipulation  in  the  contract,  was  to  be  a  clear  market- 
able one.  But  the  declaration  alleges,  that,  before  that 
reasonable  time  had  elapsed,  and  before  any  other  breach 
of  the  agreement  by  the  plaintiff,  the  defendant  refused 
to  perform  his  own  part  of  it,  and  discharged  the  plaintiff 
from  either  performing,  or  being  ready  to  perform,  the 
latter's  portion.  In  other  words,  declining  to  go  on  with 
the  purchase,  the  defendant  released  his  vendor  from  the 
useless  (and  perhaps  expensive)  task,  otherwise  con- 
fessedly imposed  on  him,  of  preparing  the  abstract  of 
title.  If  so,  it  will  hardly  be  contended  that  the  plaintiff 
was  bound,  nevertheless,  to  perform  that  condition. 

Refusing  to  perform  his  own  portion,  the  defendant 
clearly  could  have  no  further  claim  under  the  contract ; 
and  to  hold  that,  in  such  a  state  of  things,  the  vendor  is 
compellable — at  the  election  of  the  repudiating  vendee — 
to  go  through  the  idle  form  of  tendering  the  title,  or  its 
abstract,  for  rejection,  would  be  absurd.  Yet  this  is 
what  the  defendant  insists  upon,  in  effect,  by  his  third 
plea.  Not  denying  the  refusal  or  discharge  alleged  in 
the  declaration,  he  merely  says  that  no  such  title  was 
tendered  or  given.  Of  course  it  was  not — for  the  reasons 
already  stated.  It  is  true,  that  the  plea  adds  a  denial  of 
any  waiver  of  his  right  on  that  head.  But  the  de- 
fendant, it  appears  to  us,  should  either  have  in  terms 
-denied  the  alleged  refusal — or,  admitting  it,  have  justi- 
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fied  such  refusal  by  alleging  specifically  the  plaintiff's         1866. 
previous  breach,  by  non-performance  of  a  condition  pre-      Hibbubd 
cedent ;  namely,  that  he  did  not  within  a  reasonable  ^• 

time  make  out  (or  prepare  an  abstract  of)  a  good  title. 

A  similar  objection  in  substance  exists  to  the  second 
plea.  Assuming  still,  as  an  alternative  proposition,  that 
the  making  out  of  a  clear  title  was  such  a  condition — 
that  is,  to  be  performed  before  any  payment  could  be  de- 
manded— ^it  is  impossible  to  ascertain  the  meditated 
defence.  Does  the  defendant  mean  to  den}',  or  to  admit 
the  fact  of  refusal  ?  If  the  latter,  we  repeat  our  opinion 
that  he  is  bound  to  justify  it — by  stating  specifically  the 
grounds  of  such  refusal. 

The  case  of  the  London  Dock  Company  v.  Sinnott  (a) 
was  relied  on  in  support  of  these  pleas.  But  the  differ- 
ence between  that  case  and  the  present  is  material.  The 
action  there  was,  for  not  executing  a  contract  comprising 
certain  conditions,  including  the  execution  of  a  bond 
with  sureties,  pursuant  to  an  accepted  tender.  The 
plaintiffs  did  not,  as  here,  excuse  themselves  for  the  non- 
performance of  conditions  precedent,  by  alleging  a  pre- 
vious breach  by  the  defendant,  and  concurrent  discharge 
on  his  part  of  those  conditions ;  but  complained  that, 
without  an}'  default  on  their  part,  he  had  refused  to 
execute  such  contract. 

This  was  equivalent  to  an  allegation,  under  the  cir- 
cumstances (or  it  appears  to  have  been  so  considered), 
that  the  plaintiffs  had  performed  all  such  conditions.  Be 
this  as  it  may,  the  defendant  pleaded  simply — in  one  of 
8evei*al  pleas — that  he  did  not  refuse  without  any  default 
on  the  part  of  the  plaintiffs;  and  no  exception  was  taken 
to  the  form  of  this  traverse.  But  there  was  another  plea, 
stating  that  no  contract  was  ever  tendered  to  the  de- 
fendant for  execution,  and  that  he  had  never  waived  his 
right  to  such  tender.  The  latter  raised  the  substantial 
point,  therefore,  whether  such  a  tender — or  at  least  a 
special  request  to  execute,  after  preparation  of  the  instru- 
ment— was  or  not  necessar}' ;  and  it  was  consequently 
scarcely  worth  while  to  raise  any  question,  as  to  the 

(a)  8  £1.  &  Bl.  347. 
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sufficiency  of  the  previous  plea.  No  such  question  (as  to 
its  form,  at  all  events),  was  in  fact  raised.  The  main 
contest  arose,  indeed,  on  an  intervening  plea — as  to  the 
validity  of  a  contract  like  that  declared  on,  in  respect  of 
its  not  having  been  under  the  corporate  seal.  So  that, 
on  ever}' ground,  the  case  is  no  authority  to  sustain  either 
of  the  pleas  pleaded  here. 

Judgment  for  the  plaintiff. 


July  6. 

The  Customs 
Act  of  1865 
enacts  that, 
**  on  the  im- 
poxtation  of 
any  coods 
now  liable  to 
duty,  except 
tea,  brandy, 
and  gin, 
there  shall  be 
charged  in 
addition  to 
such  duty 
twenty  pounds 
for  every 
hundred 
pounds  there- 
of."   Held, 
that  the  ad- 
ditional duty 
hereby  im- 
posed did  not 
attach  to 
eoods  already 
landed  and 
warehoused 
under  bond. 


Tucker  and  another  against  Duncan  (a). 

^FECIAL  case  stated  for  the  consideration  of  the 
^^     Court. 

This  is  an  action  brought  by  the  plaintiffs  against  the 
defendant  for  the  recovery  of  £167  18s.  7d.,  as  money 
received  by  the  defendant  to  the  use  of  the  plaintiffs, 
and  by  the  consent  of  the  parties,  and  by  the  order  of 
his  Honor  Mr.  Justice  Hargrave,  dated  the  eighth  day 
of  December  instant,  according  to  the  Common  Law 
Procedure  Act  of  1858,  the  following  case  has  been 
stated  for  the  opinion  of  the  Court  without  any  pleadings. 

1.  On  and  prior  to  the  25th  day  of  May,  1865,  the 
plaintiffs  had  certain  goods  (that  is  to  say,  rum,  whiskey, 
and  wines)  then  bonded  and  warehoused  in  one  of  the 
Sydney  bonded  warehouses,  under  and  in  accordance 
with  the  Act  9  Vic,  No.  15 ;  and  a  bond  in  respect  of  the 
duty  payable  on  the  said  goods  had,  upon  entry  of  the 
same  to  be  so  warehoused  as  aforesaid,  been  duly  given 
in  accordance  with  the  provisions  of  the  said  Act. 

2.  After  the  said  date,  and  before  the  commencement 
of  this  action,  the  defendant,  as  and  being  the  Collector 
of  Customs  for  the  said  colony,  demanded  and  received 
from  the  plaintiffs  (in  addition  to  the  dut}'  payable  on 
the  said  goods  when  the  same  were  bonded  as  aforesaid) 
divers  sums,  amounting  to  £167  18s.  7d.,  as  and  for 
an  additional  duty  of  twenty  per  centum  by  the  de- 
fendant, alleged  to  have  been  unpaid  on  the  said  goods 
by  the  **  Customs  Act  of  1865." 

(rt)  Before  Stephen,  C.  J.,  Checke,  J.,  and  FauccU,  J. 
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8.  The  defendant,  as  such  collector  as  aforesaid,  de- 
clined to  allow  the  said  goods  to  be  delivered  to  the 
plaintifiFs,  except  on  the  payment  of  the  said  sums  ;  and 
the  plaintiffs,  in  order  to  obtain  the  said  goods,  and  not 
otherwise,  paid  the  same  to  the  defendant. 

4.  The  plaintiffs  contend  that  this  additional  duty  of 
twenty  per  centum,  imposed  b}'  the  said  Act,  is  not 
chargeable  upon  goods  warehoused  in  bond  before  and 
at  the  time  that  the  said  Act  came  into  force — such 
goods  having  been,  as  plaintiffs  contend,  imported  before 
the  passing  of  the  Act,  and  the  said  Act  not  being 
retrospective  in  its  operation. 

5.  The  defendant  maintains  the  opposite. 

The  question  for  the  opinion  of  the  Court  is — 
whether,  under  the  circumstances  above  stated,  the  said 
goods  were  legally  liable  to  the  additional  duty  of  twenty 
per  centum  imposed  by  the  said  Customs  Act  of  1865? 

If  the  Court  shall  be  of  opinion  in  the  negative,  then 
judgment  shall  be  entered  up  for  the  plaintiffs  for  ^£167 
18s.  7d. ;  and  if  in  the  affirmative,  then  judgment  shall 
be  entered  up  for  the  defendant. 

Darley  for  the  plaintiffs.  The  question  arises  under 
the  Customs  Act  of  1865,  whether  dutiable  goods 
bonded  before  the  time  when  that  Act  came  into  ope- 
ration, are  liable  to  duty  imder  the  said  Act.  It  is  sub- 
mitted that  they  are  not  liable.  The  words  of  the  Act 
are,  "that  on  the  impoilation  of  anygoods  now  liable  to 
duty,  except  tea,  brandy,  and  gin,  there  shall  be  charged 
in  addition  to  such  duty  twenty  pounds  for  everj' 
hundred  pounds  thereof."  On  importation  must  mean 
on  their  landing  in  the  country  from  abroad,  and  not  on 
their  issuing  from  the  bonded  warehouse.  The  con- 
struction of  the  word  was  considered  by  Sir  William 
Scott  in  the  case  of  The  Adams  (a)  who,  in  delivering 
judgment,  says,  "  The  breach  assigned,  and  the  only 
one  worthy  the  attention  of  the  Court,  is  the  importation 
of  tobacco,  and  to  prove  the  importation  of  tobacco  these 
facts  are  established.  First,  that  it  was  brought  to  the 
island  of  Trinidad  in  this  ship,  not  being  British  built, 

(a)  Edw.  Ad.  R.  297. 
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or  navigated  as  such,  but  an  American  ship ;  secondly, 
that  it  was  then  put  into  a  boat  for  the  purpose  of  being 
landed  and  warehoused ;  and  thirdly,  that  it  was  finally 
landed  and  warehoused.  The  last  of  these  facts,  that  it 
was  finally  landed  and  warehoused,  is  not  necessary  to 
constitute  the  importation;  because  undoubtedly  the 
putting  into  the  boat  with  the  intention  of  being  landed, 
is  an  importation.  The  bringing  goods  in  a  ship  is 
prima  facie  evidence  of  importation  ;  it  may  be  repelled, 
but  the  act  of  putting  them  into  a  boat  from  the  ship, 
with  the  avowed  intention  of  landing  them,  is  un- 
doubtedly all  that  is  necessary  to  compose  and  to  con- 
clude a  case  of  importation ;  and  therefore,  I  think,  I 
must  take  it  that,  in  this  case,  there  is  sufficient  proof  of 
the  fact  of  the  importation  of  this  tobacco."  The  mean- 
ing of  importer  and  importation  is  also  shown  by  the 
enactments  19  Vic,  No.  14,  s.  4,  and  16  Vic,  No.  7, 
s.  4,  where  the  law  has  been  assumed  to  be  in  accordance 
with  the  plaintiffs'  contention.  If  the  new  duties  were 
intended  to  be  levied  on  goods  in  bond,  the  Legislature 
would — as  in  these  statutes,  and  as  in  the  Imperial 
Statute,  16  and  17  Vic,  c  107,  s.  42 — have  so  expressed 
itself.  No  tax  is  held  to  be  imposed,  except  by  the 
clearest  words ;  Divarris  (a).  He  referred  to  9  Vic, 
No.  16,  ss.  9,  11,  13,  16,  29,  61. 

The  Solicitor  General  for  the  defendant.  By  the 
clearest  words,  or  by  necessary  implication,  the  words 
here  used  must  be  intended  to  mean  when  the  goods  are 
sent  into  the  market  for  home  consumption.  Practically, 
importation  does  not  take  place  as  to  goods  in  bond  till 
they  are  taken  out  of  bond.  Until  then  the  goods  are 
not  for  consumption.  In  Lord  StotvelVs  judgment,  in 
the  case  of  The  Adams,  the  definition  of  the  word  im- 
portation is  to  be  taken  in  reference  to  the  circumstances 
of  that  case.  Payment  of  duty  is  always  suspended 
until  the  goods  issue  from  the  warehouse.  If  the  liability 
to  pa}^  this  duty  arises  when  the  goods  are  unshipped, 
as  there  is  no  provision  as  to  drawbacks,  the  duty  will 
be  payable  whether  the  goods  are  exported  or  not. 


{(i)  p.  646. 
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Stephen,  C.  J.     I  think  that  judgment  in  this  case 
must  be  against  the  Crown.     All  Customs'  duties  are 
"  due  "  on  importation.   But,  by  the  warehousing  enact- 
ments, the  actual  payment  may  be  deferred  till  con- 
sumption;   the   owner   giving  bond  for  the   amount. 
That  explains  the  whole  matter.     The  statute  now  in 
question  does  not  say  that  this  additional  duty  shall  be* 
paid,  but  that  it  shall  be  "  charged  "  on  importation. 
Then  steps  in  the  provision  as  to  warehousing  (an  enact- 
ment long  previously  passed),  9  Vic,  No.  15,  s.  68; 
which   defers  the  time  for  pa^Tnent.     By  this  every 
"  importer  "  may  warehouse  his  goods  **  without  pay- 
ment on  the  first  entry  thereof.'*    The  very  expression 
shows  two  things.     First,  that  importation  has  taken 
place  before  such  entry  ;  for  how  can  there  be  an  im- 
porter where  there  is  no  importation  ?     Secondly,  that 
but  for  this  warehousing  clause,  the  payment  of  duty 
must  have  been  contemporaneous  with  the  first  entry. 
The  importation,  which  takes  place  by  bringing  goods 
into  port  with  intent  to  land  them,  and  thereafter  doing 
some  overt  act  for  carrying  that  design  into  efi'ect,  be- 
came then  officially  complete.     Importation  is,  at  all 
events,  perfected  by  actual  landing.     So  that  the  ad- 
ditional duty  imposed  by  the  statute  in  question,  being 
chargeable  on  importation,  does  not  attach  to  goods 
already  landed,  and  warehoused  under  bond  for  payment 
of  a  previously  imposed  less  duty.     If  the  intention  of 
the  Legislature  had  been,  that  goods  so  warehoused 
should  be  liable  to  the  increased  duty,  that  intention 
ought  to  have  been  expressed  ;  as  it  usually  is  in  similar 
statutes,  and  as  in  fact  it  was  in  the  enactment  passed 
subsequently.     In  my  opinion,  there  is  in  this  case  no 
ambiguity ;  but,  if  any  such  exists,  the  enactments  must 
be  construed  favorably  for  the  claimant.     It  is  a  fixed 
and  well-known  principle,  applying  to  the  construction 
of  statutes,  that  no  pecuniary  or  other  burthen  is  taken 
to  have  been  imposed  by  them,  unless  there  be  words 
clearly  expressing  the  intention  to  do  so. 


1866. 

TUCKBR 

and  another 

V. 

Duncan. 


Cheeke,  J.,  concurred. 
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1866.  Faucett,  J.     I  concur  for  substantially  the  same 

Tucker       reasons.     In  order  to  create  the  ex  post  facto  liability  to 
and  another    taxation  contended  for  by  the  defendant,  the  language 
Duncan.       of  the  enactment  should  be  clear  and  unambiguous. 

Judgment  for  the  plaintiff. 


July  4.  ViCKERY  agaiust  Marr  (a). 

In  an  action  f¥lHE  first  count  of  the  declaration  stated  that  the 
by^d^schai^ng  plaintiff  was  possessed  of  certain  land  and  certain 

^°^®j|  y**®^     houses  erected  thereon,  and  the  defendant  wrongfully 

and  filth  over  ,  ,  .  o        .^ 

the  plaintifTs  made  and  constructed  a  certam  sewer  or  watercourse 

fendantTusti-  ^®*^  ^^^  plaintiff's  said  land  and  houses,  and  wrongfully 

fied,  under  a  continued  the  same,  and  into  which  said  sewer  or  water- 

sTx.fuie  then  course  he  (the  defendant)  from  time  to  time  wrongfully 

o^?fir  of  the  caused  or  permitted  large  quantities  of  water,  sewerage 

land,  to  the  matter,  and  filth  to  flow ;  by  reason  whereof  divers  large 

oflSe  defen-  Quantities  of  the  said  water,  sewerage  matter,  and  filth 

dant'fl  land,  have  flowed  down  to  and  upon  and  against  the  land  and 

The  plea,  after  ^<5^ses  of  the  plaintiff,  whereb}'  the  said  land  and  houses 

stating  the       have  been  and  are  damaged  by  damp,  and  the  said 

con  ye  va  nee  fj  */  *. 

**to  the  said    houseshavebeen rendered incommodious,uncomfortable, 

*f  tti°^d*d    ^'^l^^a-l^hy,  and  unwholesome,  and  unfit  for  habitation. 

ind'Sfthek'         '^^^  second  count  stated  that  the  plaintiff  was  pos- 

heirs  and  sessed  of  certain  land  and  certain  houses  erected  thereon, 

^Ift^fortheni-  ^^^  previous  to  the  several  times  of  the  committing  of 

selves  their  the  grievances  hereinafter  mentioned  there  had  been 

servants  of,  wrongfully  made  and  constructed  upon  certain  land  near 

&c.,"  con-  iQ  j^jj^  adjoining  the  said  land  and  houses  of  the  plaintiff 

by  virtue  of  a  certain  sewer  or  watercourse,  and  after  the  said  wrong- 

thedefeiSaut  ^^^  niaking  and  constructing  aforesaid  the  defendant 

at  the  times,  became  possessed  of  the  said  land  so  being  near  to  and 

being  tenant  adjoining  the  land  and  houses  of  the  plaintiff;  and  the 

for  life  of  the  defendant  thereupon  wrongfully  continued  the  said  sewer 
said  adjoining  i  i  -,  o  -i        ^ 

land,  was  or  watercom'se  so  made  and  constnicted  as  aforesaid,  and 

entitled  to  the 

right  of,"  &c.  Averment,  that  the  grievances  were  user  by  the  defendant  of  the 
said  right.  Held,  on  demurrer,  that  the  plea  was  bad,  as  not  stating  the  derivative 
title  of  the  defendant  from  the  grantee  under  S.  T. 

(a)  Before  Stephen,  C.  J.,  CTieeke,  J.,  and  Faucett,  J. 
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into  which  said  sewer  or  watercourse  he  (the  defendant)         1866. 
from  time  to  time  wrongfully  caused  or  permitted  large      Vickert 
quantities  of  water,  sewerage  matter,  and  filth  to  flow,  by  v- 

reason  whereof  divers  large  quantities  of  the  said  water, 
sewerage  matter,  and  filth  have  flowed  down  to  and 
upon  and  against  the  said  land  and  houses  of  the  plain- 
tiff; and  the  defendant  before  the  commencement  of  this 
action  had  notice  of  the  premises,  and  the  plaintiff  then 
requested  the  defendant  to  cease  causing  or  permitting 
the  said  water,  sewerage  matter,  and  filth  to  flow  down 
to  and  upon  and  against  the  said  land  and  houses  of  the 
plaintiff ;  but  the  defendant  refused  to  comply  with  such 
request.  Averment,  that  by  reason  of  the  premises  the 
said  land  and  houses  of  the  plaintiff  have  been  and  are 
damaged  by  damp,  and  the  said  houses  have  been  ren- 
dered incommodious,  uncomfortable,  unhealthy,  and  un- 
wholesome, and  unfit  for  habitation. 

The  third  count  stated  that  the  plaintiff  was  possessed 
of  certain  land  and  houses  erected  thereon,  and  was 
entitled  to  have  the  use  of  the  water  of  a  certain  water- 
course which  flowed  through  the  same,  and  the  defendant 
wrongfully  polluted  and  disturbed  the  water  of  the  said 
watercourse  by  throwing  or  causing  to  flow  into  the  . 
same  large  quantities  of  fouled  water,  sewerage  matter, 
and  filth,  so  that  it  became  foul  and  noxious,  and  unfit 
for  use,  and  by  means  of  the  premises  the  said  land  and 
houses  of  the  plaintiff  have  been  and  are  damaged,  and 
the  said  houses  have  been  rendered  incommodious,  un- 
comfortable, mihealthy,  and  unwholesome,  and  unfit  for 
habitation. 

The  fourth  count  alleged  that  the  plaintiff  was  pos- 
sessed of  certain  land  and  of  certain  houses  erected 
thereon,  and  that  before  the  times  of  the  committing  of 
the  several  grievances  hereinafter  complained  of,  the  de- 
fendant was  possessed  of  certain  land  near  to  and  adjoin- 
ing the  said  land  and  houses  of  the  plaintiff,  and  which 
said  land  of  the  defendant  was  situate  at  a  higher  level 
than  the  land  of  the  plaintiff,  and  there  was  over  and 
through  both  the  land  of  the  defendant  and  the  land  of 
the  plaintiff  a  certain  natural  creek  or  watercourse,  which 
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1866.         said  creek  or  watercourse  only  flowed  and  contained 
Vickery"  water  in  tempestuous  and  wet  weather,   and  in  such 
V-  weather  carried  off  over  and  through  the  land  of  the 

plaintiff  the  rain  which  fell  upon  it,  and  the  surface  water 
from  lands  higher  than  the  land  of  the  plaintiff ;  and 
the  defendant,  well  knowing  the  premises,  from  time  to 
time  wrongfuU}'  caused  or  permitted  divers  large  quan- 
tities of  water,  sewerage  matter,  and  filth,  to  be  cast  into 
the  said  creek  or  watercourse,  and  to  flow  through  the 
said  creek  or  watercourse  from  the  land  of  the  defendant 
into,  upon,  and  against  the  said  land  and  houses  of  the 
plaintiff,  whereby  the  said  land  and  houses  have  been 
and  are  damaged  by  damp,  and  the  said  houses  have 
been  rendered  incommodious,  uncomfortable,  unhealthy, 
and  unwholesome,  and  unfit  for  habitation. 

Plea  to  the  first  count — that  at  the  time  of  the  said 
alleged  grievances  the  defendant  was  tenant  for  life  of 
certain  land  adjoining  the  said  land  of  the  plaintiff,  upon 
and  through  which  said  land  of  the  defendant,  before 
the  grant  hereinafter  mentioned,  ran  the  said  sewer  or 
watercourse ;  and  that  long  before  the  times  of  the  said 
alleged  grievances — by  a  deed  made  between  Samuel 
Terry  J  the  then  owner  of  the  said  land  now  of  the 
plaintiff,  and  which  said  owner  was  then  seized  thereof 

in  fee,  and the  then  owners  of  the  said 

adjoining  land  (but  which  deed  has  been  lost  or  de- 
stroyed by  accident) — the  said  then  owner  of  the  said 
land,  now  of  the  plaintiff,  granted  to  the  said  then 
owners  of  the  said  adjoining  land,  and  to  their  heirs  and 
assigns,  the  right  for  themselves,  their  tenants  and  ser- 
vants, of  using  the  said  sewer  or  watercourse  (which 
theretofore  had  been,  and  thence  hitherto  has  been,  con- 
tinued in  and  through  the  said  land,  now  of  the  plaintiff)^ 
for  the  purpose  of  discharging  and  causing  to  flow 
through  the  same,  and  thereby  through  the  land  now  of 
the  plaintiff,  water,  sewerage  matter,  and  filth,  from  the 
said  land  of  the  defendant ;  and  by  virtue  of  the  said 
grant  the  defendant,  at  the  times  of  the  said  alleged 
grievances  respectively  (as  and  being  tenant  for  life  of 
the  said  adjoining  land)  was  entitled  to  the  right  of  using 


V. 

Mabb 
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the  said  sewer  or  watercourse  for  the  purpose  aforesaid,         1866. 
and  the  alleged  grievances  respectively  were  user  by  the      viokbby 
defendant  of  the  said  right. 

The  pleas  to  the  other  counts  varied  only  so  as  to 
meet  the  respective  counts. 

Demurrer  and  joinder. 

Darley  in  support  of  the  demurrer.  The  defendant 
being  only  the  owner  of  a  particular  estate,  ought  to 
have  shown  the  origin  of  his  title.  How  does  it  appear 
from  this  plea  that  the  defendant  claimed  under  the 
grantee  of  Hughes  ?  In  Bailey  v.  Stevens  {a)  the  sixtli 
plea,  tracing  title  under  a  lost  grant,  alleges  that  Emeri/ 
was  at  the  time  of  the  alleged  trespass  tenant  to  the  said 
W.  York,  of  the  said  close,  &c. — and  as  such  tenant,  and 
by  virtue  of  the  said  grant,  was  entitled,  &c.  All  the 
precedents  allege  (which  these  pleas  do  not)  that  the  estate 
of  the  owners  of  the  dominant  tenement  is  now  vested  in 
the  defendant.  Suppose  a  forfeiture  or  extinguishment 
in  the  meantime  !  It  is  no  defence,  unless  the  grantees' 
title  has  come  to  the  defendant.  And  the  greater  pre- 
cision is  required,  as  the  defendant  should  himself  know 
his  own  title.  He  referred  to  Hendy  v.  Stephenson  (b), 
BuUer  and  Leake* s  Precedents  (c),  Stephen  on  Plead- 
ing (^>  and  Chitty  {e). 

Sir  W.  Manning  {Stephen  with  him)  in  support  of 
the  plea.  The  allegation  is  in  effect  contained  in  the 
pleas,  for  the  defendant  could  not  possibly  be  tenant  for 
life  (that  is  legally  so)  of  the  dominant  tenement  unless 
he  derives  title  from  the  then  owner.  If  forfeiture  has 
occurred  in  the  interval,  it  must  be  assumed  that  the 
Crown  granted  it  to  the  defendant  (or  some  one  from 
whom  he  claims),  together  with  the  easement  belonging 
to  it.  The  allegation  is  sufl&cient ;  this  being  on  general 
demurrer.     He  referred  to  Stephen  on  Pleading  (/). 

Darley  in  reply. 

ia)  31  L.  J.  C.  P.  226.  {b)  10  East,  55. 

(c)  pp.  682,  686.  (d)  p.  247. 

(«)  3  Vol.,  893.  (/)  Ch.  II.,  §  8,  s.  3. 
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Stephen,  G.  J.  The  pleas  seem  to  have  followed  the 
modern  forms  used  in  England,  where  the  Prescription 
Act  has  modified  the  old  mode  of  pleading.  But  as 
that  Act  is  not  in  force  in  this  colony,  these  pleas  are 
bad.  The  pleas  ought  to  have  shown  that  the  defendant 
is  tenant  for  life,  under  the  last  owner  in  fee,  by  distinct 
allegation.  This  seems  to  be  necessary,  equally  because 
of  the  grants  being  only  (in  terms)  to  the  owners  of  the 
fee,  and  their  heirs  or  assigns  ;  and  because  of  the  role 
that  a  person  can  only  prescribe  as  owner  of  the  fee,  or 
under  cover  of  such  owner,  by  showing  title  under  him. 
And  the  general  rule  also  accords  that  in  claiming  any 
right  as  owner  less  than  of  the  fee,  the  commencement  of 
such  right  should  be  shown. 

Cheeke,  J.,  and  Faucett,  J.,  concurred. 

Judgment  for  the  plaintiff. 


October  1. 

The  indorse- 
ment of  a 
promissory 
note  by  one 
to  whom  it 
has  not  been 
transferred, 
win  not  make 
the  indorser 
liable  on  his 
indorsement 


Williams  against  Burley  (a). 

A  PPEAL  from  the  District  Court  of  Maitland. 
"^^  The  plaint  contained  several  counts.  The  second 
of  which  stated  that  John  Hopes,  by  his  promissory 
note  dated  28th  June,  1865,  promised  to  pay  the  plaintiff 
or  order  the  sum  of  J^'85,  six  months  afterdate,  and  the 
defendant  indorsed  the  same  to  the  plaintiff.  Averment 
of  dishonor,  notice,  and  non-payment.  The  third  count 
varied  from  the  second,  by  alleging  that  the  plaintiff 
delivered  the  note  to  the  defendant,  who  then  and  there 
indorsed  and  delivered  the  same  to  the  plaintiff,  &c. 
The  defendant  traversed  the  endorsement  as  alleged  in 
the  second  and  third  counts. 

The  facts  appeared  to  be  that  Hopes  was  the  lessee  of 
a  certain  public-house,  belonging  to  the  defendant;  that 
Hopes  had  asked  the  plaintiff  to  advance  £80  to  him,  to 
enable  him  to  pay  the  license  for  such  house.  The  de- 
fendant had  promised  to  be  surety  for  the  repayment  of 


(a)  Before  Stq>h£n,  C.  J.,  Hargrave,  J.,  and  Cheeke,  J. 
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this  amount  to  any  one  who  advanced  it.    The  note  sued         1866. 
on  was,  as   alleged,  made  by  Hopes,  payable  to  the      Williams 
plaintiflF  (iriMiaTn*)  or  order.     The  first  indorsement,       burley 
however,  was  not  by  Williams,  but  by  the  defendant. 
The  case  was  tried  before  His  Honor  Mr.  District  Court 
Judge  McFarland,  who  had  given  a  verdict  for  the 
plaintiff  on  the  second  and  third  counts,  and  also  on  an 
account  stated.    The  question  was  whether  this  finding 
could  be  sustained  in  point  of  law. 

The  Attorney  General  for  the  appellant.  It  is  sub- 
mitted that  under  neither  of  these  counts  can  the  verdict 
be  supported.  At  the  time  when  the  defendant's  name 
was  placed  upon  the  instrument,  the  defendant  had  no 
property  in  the  note ;  it  had  not  been  indorsed,  nor  even 
it  seems  delivered  to  the  defendant  by  the  plaintiff.  In 
ftict  Hopes  had  not  even  himself  delivered  the  promissory 
note  to  the  plaintiff  at  the  time  ;  for  the  plaintiff  who 
was  to  discount  it,  refused  to  do  so  without  another 
name,  and  thereupon  Hopes  took  the  instrument  away 
to  the  defendant  and  obtained  his  indorsement.  It  is 
laid  down  distinctly  by  Mr.  Justice  Bytes  (a),  that  the 
indorsement  of  a  note  (whether  originally  negotiable  or 
not)  by  one  to  whom  it  has  not  been  transposed,  will  not 
make  the  indorser  liable  on  his  indorsement ;  Nemo  dat, 
quod  nan  habet.  Gwinnell  v.  Herbert  {b)  is  an  express 
authority  on  the  point.  In  that  case  the  defendant  was 
sued  as  maker.  It  appeared  that  the  note  was  made  by 
Herbert  Herbert  in  favour  of  William  Gwinnell  or  order, 
and  it  was  endorsed  by  the  defendant,  E.  Herbert ;  and 
the  Court  held  that  the  defendant  was  not  a  maker.  The 
indorser  of  a  note  does  not  stand  in  the  situation  of  a 
maker  of  a  note,  even  where  the  indorser  has  endorsed 
a  note  not  payable  or  indorsed  to  him,  and  where,  there- 
fore, his  indorsee  cannot  sue  the  original  maker.  The 
distinction  between  the  case  of  a  bill  of  exchange,  where 
every  indorser  is  considered  a  new  drawer,  and  the  case 
of  a  promissory  note,  is  obvious ;  in  allowing  the  in- 
dorser of  a  bill  to  be  treated  as  a  new  drawer,  the 
indorser's  liability  is  not  altered  ;  it  still  remains  secon- 

(a)  p.  126.  (6)  5  A.  &  E.  436. 
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1866.         daiy  or  collateral  only ;  he  is  only  liable  after  present- 

WiLLiAMs     ment  to  the  acceptor;  but  to  suffer  the  indorser  of  a  note 

BuBXEY.       *^  ^®  charged  as  maker,  would  be  at  once  to  render  the 

indorser's  liability  primary  and  immediate,  and  to  place 

him  in  the  situation  of  the  acceptor  of  a  bill. 

Foster  for  the  respondent.  The  decision  in  Gwinndh, 
Herbert  is  inapplicable.  The  defendant  in  these  counts 
is  sued  not  as  maker,  but  as  indorser — as  is  suggested  in 
the  argument  in  that  case.  Every  indorser  of  a  bill  is  a 
new  drawer,  Penny  v.  Innes  (a) ;  and  it  is  submitted  that 
the  same  principle  ought  to  be  extended  to  the  indorser 
of  a  promissory  note.  The  authority  of  the  present 
editor  of  Stof*y  on  Promissory  Notes  (b)  is  in  the  ap- 
pellant's favour.  Referring  to  GwinneU  v.  Herbert,  he 
says, "  I  agree  that  the  indorser  of  a  note  cannot  properly 
be  treated  as  the  maker  thereof,  whether  he  be  the  payee 
or  indorsee  thereof,  or  a  third  pei'son.  But  I  am  unable 
to  perceive,  why  he  does  not  stand  in  the  same  situation 
as  tlie  drawer  or  indorser  of  a  bill.  In  each  case,  the 
indorsement  creates  a  collateral  liability  only.  The 
maker  of  a  note  and  the  acceptor  of  a  bill  are  the 
primary  parties  to  pay  the  same.  Every  indorsement  on 
accepted  bill  is  precisely  in  effect  the  same  as  an  indorse- 
ment of  a  note  ;  and  each  imports  the  same  liabiUty." 
In  Plimley  v.  Westley  (c),  Tindal,  C.  J.,  assumes  that 
the  defendant's  indorsement  might  have  operated  as  a 
making  of  a  new  note  ;  but  in  that  case  the  note  was  not 
payable  to  order.  It  is  submitted  that  the  defendant  is 
estopped  from  questioning  his  indorsement,  Macgregor 
y.  Rhodes  (d)  ;  and  its  operation  as  against  himself; 
HiU  V.  Lewis  (e).  When  the  defendant  accepted  for 
honour  of  the  drawer  a  bill  payable  to  the  order  of  a 
fictitious  person,  the  Court  held  that  he  was  estopped 
from  questioning  the  indorsement  of  the  payee,  and  that 
the  bill  must  be  considered  to  have  been  accepted  as  a 
bill  payable  to  bearer;  Phillips  v.  Irn  Thurn  (/). 

The  Attorney  General  in  reply.  If  the  defendant  was 
liable  at  all,  it  would  be  as  on  a  collateral  undertaking. 

(a)  1  C.  M.  &  R.  440.  {b)  §  128,  in  nota.    (c)  2  B.  N.  C.  252. 

{d}  25  L.  J.  Q.  B.  820.        (e)  1  Salk.  132.        (/)  35  L.  J.  C.  P.  220. 
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Stephen,  C.  J.     The  first  question  is  whether  the         ^Q^^- 
judgment  can  be  sustained  on  the  common  counts.  The      Williams 
case  for  appeal  as  settled  by  the  learned  Judge,  states      Burley. 
his  judgment  as  follows  : — "  I  am  further  of  opinion  that 
the  promissory  note,  the  letters  of  the  12th  and  13th  and 
24th  of  July  referring  to  that  note,  and  the  evidence 
given  b}'  the  plaintiff  as  to  what  passed  between  him  and 
the  defendant  during  the  first  or  principal  interview 
which  they  had  one  with  the  other,  and  which  evidence, 
I  fully  believe,  abundantly  established  plaintiff's  right 
to  recover  under  the  count  for  money  found  to  be  due 
from  defendant  to  the  plaintiff  on  accounts  stated  be- 
tween them."  With  the  conclusions  of  the  learned  Judge 
as  jury,  we  have  nothing  to  do.      But  it  is  clear  to  my 
mind  that  this  statement  is  his  Honor's  judgment  on  a 
point  of  law ;  and  I  am  also  clearly  of  opinion  that  there 
was  no  evidence  whatever  before  the  Judge  of  an  account 
stated.     It  cannot  be  that  a  District  Court  Judge  can 
shut  out  an  appeal  by  saying  that  he  gave  judgment  on 
evidence  that  satisfied  his  mind.    The  conclusions  drawn 
by  the  Judge  were  a  matter  of  law,  and  there  was  in  my 
opinion  no  evidence  to  justify  these  conclusions.     The 
learned  Judge  thought  the  defendant's  conduct  was  dis- 
honest.    It  appears  that  he  being  the  landlord  of  Hopes, 
and  wishing  to  oblige  his  tenant  tells  the  plaintiff  that 
he  will  become  security  for  the  money  he  may  lend  the 
tenant ;  and  that  afterwards  when  the  money  has  been 
lent  by  the  plaintiff,  and  he  asks  for  it,  the  defendant 
refuses  to  pay  it.  .  Such  conduct  is  dishonest.   But  the 
Court  cannot  stretch  the  law  so  as  to  oblige  a  man  to 
pay  money  which  by  law  he  is  not  obliged  to  pay. 

I  am  also  of  opinion  that  the  plaintiff  cannot  recover 
on  the  second  and  third  counts.  In  the  one,  delivery  is 
alleged ;  but  in  the  case  of  an  instrument  like  this 
delivery  was  not  suflBcient.  In  the  other  count,  an  in- 
dorsement is  alleged ;  but  in  order  to  make  a  valid  in- 
dorsement, the  indorser  must  have  a  title  to  indorse. 
According  to  the  cases,  a  person  who  puts  his  name  on 
the  hack  of  a  bill  of  exchange,  with  intent  to  incur 
thereby  a  liability  as  an  indorser,  but  to  whom  the  bill 
o— 5 


210 


SUPREME  COURT  REPORTS. 


1866. 
Williams 

V. 

Burl  FY. 


has  not  been  indorsed,  stands  in  the  position  of  a  new 
drawer.  And  accordingly  if  declared  against  as  such, 
he  will  be  held  liable  in  that  character — but  not  as  an 
indorser.  For  no  one  can  be  so  deemed  who  has  not  in 
him  at  the  time  a  property  in  the  instrument.  But  he 
who  similarly  puts  his  name  on  the  back  of  a. promissory 
note  is  not  within  the  rule  ;  for  he  is  no  "  drawer"  of 
such  an  instrument,  and  there  is  no  authority  for  holding 
that  he  can  thereby  be  in  the  position  of  an  acceptor  or 
maker.  So  that  this  defendant  was  not  liable  on  the 
promissory  note  at  all.  And  it  is  clear  that  he  is  not 
liable  as  a  surety,  for  the  want  of  a  suflScient  agreement 
in  writing  within  the  statute  of  frauds.  Then,  as  he  was 
not  liable  either  on  the  promissory  note,  or  as  a  surety, 
he  cannot  be  made  liable  as  on  an  account  stated,  by  the 
mere  subsequent  act  of  acknowledging  erroneously  that 
he  was  liable  or  by  promising  to  pay. 

Hargrave,  J.,  and  Cheeke,  J.,  concurred. 

Judgment  for  the  appellant. 


September  5. 

A  promise  by 
an  uncertifi- 
cated insol- 
vent to  pay  a 
debt  proveable 
against  his 
estate  creates 
a  new  debt ; 
and  an  action 
will  lie  for 
such  new  debt 
before  certili- 
<*.ate  obtained. 


MniLER  against  Keogh  (a). 

npHE  declaration  was  for  work,  journeys  and  atten- 
dances, done,  performed,  and  bestowed  by  plaintiff 
as  attorney  and  solicitor  for  the  defendant,  and  for  fees 
payable  in  respect  thereof,  and  for  materials  and  neces- 
sary things  by  plaintiff  provided,  in  and  about  such 
work,  and  for  money  paid,  laid  out,  and  expended  by 
plaintiff  in  and  about  such  work  and  labour,  and  for 
money  due  on  accounts  stated. 

Plea,  as  to  parcel  of  the  money  claimed,  that  the  defen- 
dant's estate  was  duly  sequestrated ;  and  that  the  causes 
of  action  pleaded  to  arose  before  such  sequestration. 

Replication,  that  after  the  sequestration  of  insolvent's 
estate,  and  before  the  commencement  of  the  action,  the 
defendant  ratified  and  confirmed  the  said  promises  in  the 
(a)  Before  Stepheiiy  C.  J.,  Hargrave,  J.,  and  Chteke,  J. 
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declaration  declared  on  and  pleaded  to  in  the  said  plea,         ^866. 

and  then  promised  the  plaintiff  to  pay  him  the  said  Miller 

sum  sued  for  and  pleaded  to  in  the  said  plea.  Keoqh. 
Demurrer  and  joinder. 

Stephen  in  support  of  the  demurrer.  The  replication 
is  bad.     The  question  is  whether  an  insolvent  is  bound 

by  a  new  promise  made  by  him  while  his  estate  is  still  , 

under  sequestration.  By  section  31  of  5  Vic,  No.  17, 
no  action  can  be  brought  against  any  insolvent  for  any 
debt  or  demand  proveable  against  his  estate.  This  dis- 
ability' is  in  no  degree  affected  by  the  ratification,  confir- 
mation, and  promise  alleged  in  the  replication.  Can  an 
insolvent  be  sued  because  he  says  he  will  pay  the  debt  ? 
It  is  submitted  that  section  31  was  enacted  for  the  pro- 
tection of  the  creditors,  and  not  for  that  of  the  insolvent. 
There  could  be  no  execution  against  the  assets  in  the 
hands  of  the  assignee,  and  it  is  his  duty  to  apply  these 
assets  to  the  use  of  the  creditors.  It  is  submitted  that 
no  action  will  lie  on  a  promise  made  before  certificate, 
until  after  certificate  granted.  But  in  this  case  the 
action  has  been  commenced  before  the  certificate  has 
been  granted.  The  cases  of  iCirA;/?airic*A:  v.  Tattersall  (a) , 
and  Earle  v.  Oliver  (b)  only  show  that  a  promise  to  pay 
personally  and  not  out  of  his  estate,  whether  before  or 
after  certificate,  and  pending  sequestration,  binds  the 
insolvent  after  his  certificate.  The  debt  so  barred  is 
considered  a  sufficient  consideration  for  every  promise, 
absolute  or  unqualified,  qualified  or  conditional,  to  pay 
it.  But  here  the  insolvent  had  obtained  no  certificate  ; 
he  had,  therefore,  never  ceased  to  be  simply  an  insolvent. 
There  was  no  consideration,  for  there  was  no  debt.  He 
referred  to  Selwyn's  N.  P.  (c). 

Darley  in  support  of  the  replication.  The  replication 
amounts  to  a  new  assignment;  and  says,  in  effect, 
"True,  I  cannot  bring  the  action  for  the  old  debt;  but 
you  have  since  promised  to  pay  it,  and  for  this  promise 
the  consideration  is  the  old  debt."     The  replication 

(a)  IS  M.  &  W.  766.      {b)  2  Exch.  71.      (c)  12th  ed.,  p.  68. 
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1866.  ^  mast  be  looked  at  here  as  if  it  were  a  declaration.  The 
Miller  question  is,  can  an  insolvent  be  sued  for  a  promise  made 
Kbooh.  ^^^  insolvency  and  before  certificate  granted  ?  It  has 
been  recently  decided  in  England,  that  a  second  fiat 
against  a  trader  who  has  not  obtained  his  certificate 
under  the  first  is  not  void;  Morgan  v.  Knight  (a). 
[Stephen,  C.  J.  This  point  has  been,  I  believe,  decided 
in  this  Court  some  years  ago.]  An  uncertificated  insol- 
vent may  contract  debts,  and  therefore  may  be  sued  for 
them;  Herbert  v.  Sayer  (fc).  It  is  clear,  as  has  been 
admitted,  that  in  England  a  bankrupt  may  be  sued  on  a 
promise  made  before  certificate  to  pa}^  a  debt  proveable 
against  his  estate;  Earle  v.  Oliver  (c),  Roberts  v. 
Morgan  (H).  The  estate  of  an  insolvent  although  un- 
certificated, it  is  submitted,  maybe  sequestrated  a  second 
time.  There  may  be,  it  is  plain,  large  assets  in  the 
second  sequestration  by  reason  of  the  laches  of  the 
official  assignee  under  the  first  sequestration  ;  and,  it  is 
submitted,  that  the  debt  here  sued  for  could  be  proved 
against  his  estate  under  a  second  sequestration.  Section 
81  has  nothing  to  do  witli  the  question  before  the  Court. 
Stephen  in  reply.  This  point  was  not  taken  in  EarU 
V.  Oliver ;  and  from  the  case  itself  it  is  clear  that  the 
certificate  must  have  been  granted  before  suit.  This  old 
debt  now  sued  for  could  not  be  proved  under  a  second 
sequestration.  Here  the  plain tiiF  is  suing  on  the  old 
promise,  for  work  and  labour,  &c.  On  a  promise  made 
by  a  bankrupt  to  pay  a  debt  barred  by  his  bankruptcy, 
the  old  debt  is  revived,  and  it  is  no  new  transaction. 
And  the  proving  such  debt  under  a  second  sequestration 
would  be  proving  the  same  debt  twice  under  diflferent 
sequestrations,  and  would  get  rid  of  section  31  altogether, 
by  the  mere  promise  of  an  insolvent  to  pay.  It  has  been 
argued,  that  the  plaintiflF  is  not  suing  for  a  debt  prove- 
able under  the  existing  sequestration,  whereas  it  is  ad- 
mitted by  the  replication  that  he  is  suing  for  such  a  debt. 
Stephen,  C.  J.  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment.     The  declaration  is  for  work  and 

(a)  83  L.  J.  C.  p.  168.  (b)  6  Q.  B.  965. 

(c)   2  Exch.  71.  (d)  2  Esp.  736. 
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labour,  and  an  implied  promise  is  relied  on.     But  the       _!???:___ 
replication  is  founded  on  an  express  piromise.   The  debt       Millbe 
sued  for  is  in  effect  a  new  one.    It  is  the  case  ef  a  new       Kbooh. 
contract  founded  on  the  past  consideration  of  the  old 
debt.    The  old  debt  does  not  revive,  but  a  new  cause  of 
action  not  proveable  against  his  estate  has  arisen,  and 
therefore  the  81st  section  does  not  apply.    If  the  insol- 
vent may  waive  the  benefit  of  the  certificate,  why  may 
he  not  waive  the  benefit  of  the  81st  section,  which  is 
equally  a  bar  ?     But  it  seems  to  me  that  the  plaintiff 
should  in  point  of  form  have  newly  assigned  in  his  repli- 
cation, and  not  have  replied  the  new  promise  as  a  bar  or 
answer  to  the  statute,  or  he  should  have  framed  his 
declaration  on  his  present  cause  of  action.  The  plaintiff 
should  in  strictness  have  shown  that  he  was  suing  for 
another  cause  of  action  than  the  one  pleaded  to.     But 
substantially  the  point  raised  is  the  same. 
Habgrave,  J.,  and  Cheeke,  J.,  concurred. 

Judgment  for  the  plaintiff. 

The  Queen  against  Shield  (a).  June  15. 

SPECIAL  case  reserved  for  the  consideration  of  the  Y^^  ^"  ^^' 
formation  for 
Judges,  under  the  18  Vic,  No.  8.  obtaining 

**  In  this  case  the  defendant  was  tried  before  me  at  S^le^'retences 

the  last  sittings,  at  Darlinghurst,  for  obtaining  goods  by  means  of  a 

and  money  under  false  pretences.  by  the  priSner, 

**  It  was  clearly  proved  that  the  defendant  went  into  **  ia  sufficient 

the  shop  of  a  Mr.  Lewis,  in  William-street,  and  pur-  bank  accoun- 

cliased  some  goods,  and  gave  in  payment  two  cheques —  ^^J  the^"*^^ 

one  of  them  being  the  cheque  mentioned  in  the  infor-  wer  kept  no 

mation,  and  on  which  the  charge  was  founded.     Mr.  b«X^  which 

Lewis  gave  the  defendant  the  goods,  and  the  diffei*ence  the  cheque  waa 

drawn   and 
between  the  price  of  the  goods  and  the  amount  of  the  that  no  money 

cheques  in  money.    The  cheque  in  question  was  drawn  yjj^  "^V^-^ 

on  the  Deniliquin  Branch  of  the  Bank  of  New  South  credit,  during 

Wales  ?®  preceding 

>v  aieb.  fQ^jj  months, 

**  The  defendant  when  arrested  said  that  if  he  did  not  without  pro- 
think  he  had  mone}*^  in  the  bank  he  would  not  have  books  or  ^ 
done  it.  calling  the 

teller, 
(a)  Before  Stephen,  C.  J.,  Hargrave,  J.,  and  Faucett,  J. 
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^8^^-  *'  To  prove  that  the  defendant  had  no  account  at  the 

The  Queen  Deniliquin  Branch  of  the  Bank  of  New  South  Wales, 
Shield.  ^^^^  ^^^  ^^  money  deposited  to  his  account,  and  that 
consequent!}'  the  cheque  was  valueless,  Mr.  Carkeet  was 
called,  and  he  stated  that  he  was  ledger-keeper  of  the 
Branch  Bank  at  Deniliquin  for  four  months.  That 
before  that  he  had  been  in  another  branch  of  the  bank; 
that  it  was  his  duty  to  make  entries  of  persons  having 
accounts  at  the  bank ;  that  he  never  did  open  an  account 
at  the  bank  in  the  defendant's  name ;  that  he  had 
looked  into  the  books  of  the  bank  for  some  time ;  and 
that  there  is  no  account  in  the  office  in  the  defendant's 
name  since  the  opening  of  the  bank  in  Deniliquin. 

''  The  defendant  had  also  stated  that  he  expected  a 
sum  of  money  to  be  deposited  in  the  bank  at  Deniliquin 
to  his  credit. 

*' As  to  this,  Mr.  Carkeet  stated  that  he  knew  of  no 
money  having  been  deposited  to  the  defendant's  credit; 
that  it  was  the  duty  of  the  teller  to  receive  such  a 
deposit,  and  to  put  the  slip  (acknowledging  the  receipt 
of  the  deposit)  on  the  tile ;  and  that  it  was  his  (Mr. 
Carkeefs)  duty  to  take  the  slip  and  enter  it  in  the 
ledger  and  the  cash  book ;  and  no  such  slip  was  found 
by  him  on  the  file,  and  consequently  that  no  such  entry 
was  made  by  him  in  the  ledger  or  cash  book. 

"As  to  this  latter  point,  Mr.  Carkeefs  evidence  was 
clearly  admissible  as  to  the  time  within  which  the  alleged 
deposit  was  to  have  been  made. 

"  I  have  reserved  the  following  questions  for  the  con- 
sideration of  the  Court : — 1.  Whether  Mr.  Carkeefs 
evidence  was  admissible  to  prove  that  there  was  no 
account  at  the  Deniliquin  Branch  of  the  bank  in  the 
defendant's  name,  without  producing  the  books  of  the 
bank.  2.  Whether  Mr.  Carkeefs  evidence  was  suf- 
ficient evidence  to  go  to  the  jury,  that  no  deposit  had 
been  placed  during  his  time  to  defendant's  account. 

P.  Faucbtt." 

Butler  for  the  Crown.  The  law  is  thus  expressed  in 
Taylor  on  Evidence  (a)  : — "A  sixth  relaxation  of  the 

(a)  §  432. 
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rule  demanding  primary  proof  has  been  admitted  where  ^^^^- 
the  evidence  refused  is  the  result  of  voluminous  facts,  or  '^e  Queen 
of  the  inspection  of  many  books  and  papers,  the  ex-  Shield. 
amination  of  which  could  not  conveniently  take  place  in 
Court."  Thus,  in  R.  v.  Brannan  (a),  on  an  indictment 
for  uttering  a  forged  cheque  in  the  name  of  J,  W.  on 
Messrs.  C.  O.  and  Co,  who  were  army  agents  and 
bankers,  it  was  proved  by  a  clerk  in  the  former  depart- 
ment that  he  did  not  know  of  any  customer  named 
J,  W,,  and  that  he  had  been  told  by  the  other  clerks 
that  there  was  not  any  such  customer  in  the  banking 
department.  And  it  was  held  that  this  was  sufficient 
proof,  on  the  part  of  the  prosecution,  to  call  upon  the 
prisoner  to  show  that  there  was  in  fact  such  a  person  as 
J.  W.  having  an  account  with  Messrs.  C  O.  and  Co.^ 
and,  in  the  absence  of  such  proof,  was  sufficient  by 
itself  for  the  consideration  of  the  jury.  And  similar 
evidence  has  been  recently  considered  sufficient  to  go  to 
the  jury  in  -R.  v.  Askbyib),  R,  v.  King  (c)  was 
referred  to. 

Stephen,  C.  J.  I  think  that  the  secondary  evidence 
was  admissible,  and  that  the  two  cases  referred  to  are 
authorities  in  favour  of  the  conviction.  The  principle 
is  that  in  order  to  prove  that  a  prisoner  had  not  an 
account  at  a  particular  bank,  it  is  not  necessary  to  pro- 
duce the  books  which  might  show  that  he  had  such  an 
account.  If  it  were  necessary  to  show  the  contents  of 
these  books  then  it  would  be  necessary  to  produce  them. 
But  there  is  a  difference  between  proving  that  a  thing 
does  not  exist  and  proving  that  a  thing  does  exist  in  a 
particular  way.  Although  the  admissibility  of  secondary 
evidence  in  a  case  like  this  is  a  violation  of  the  rule 
demanding  primary  proof,  it  is  permitted  on  account  of 
the  extreme  inconvenience  of  the  opposite  course  which 
might  involve  the  production  of  fifty  books.  It  is  suffi- 
cient for  the  clerk  to  say  that  he  is  acquainted  with  the 
books ;  that  he  knows  generally  the  customers  of  the 
bank ;  that  he  has  examined  the  books,  and  that  he 

(a)  6  C.  &  P.  326.  (6)  2  F.  &  F.  560.  (e)  6  C.  &  P.  123. 
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^^^^'         knows  that  the  prisoner  has  not  an  account  there.   I  am 
The  QuEKN    further  of  opinion  that  the  evidence  given  was  prima 
Shieu).       facie  sufficient  to  throw  the  burden  on  the  other  side  of 
showing  that  the  clerk's  evidence  was  mistaken. 

Hargrave,  J.  This  evidence  comes  within  the 
principle  of  the  exception  mentioned  by  Mr.  Tayhr. 
The  production  of  the  books  would  cause  unnecessary 
inconvenience. 

Faucett,  J.  I  had  some  doubt  which  has  now  been 
removed.  This  kind  of  evidence  is  the  result  of  the 
examination  of  a  number  of  documents,  and  its  value 
depends  on  the  honesty  of  the  witness.  As  to  the  other 
point  I  had  less  doubt.  It  seemed  to  me  that  sufficient 
proof  was  given  of  the  course  of  dealing  in  the  bank. 
Every  step,  except  the  first,  namely,  the  receipt  of 
money  by  the  teller,  was  shown.  It  appeared  that  no 
slip  had  been  put  on  the  file ;  in  fact,  every  step  was 
disproved  by  the  witness  whoso  duty  it  was  to  make 
himself  acquainted  with  the  circumstances  if  they  had 
occurred ;  and,  therefore,  it  rested  with  the  prisoner  to 
rebut  the  inference  thus  raised  and  to  show  that  the  clerk 
had  neglected  his  duty. 

Conviction  affirmed. 


^^^y  ^-  Brown  against  Brown  (a). 

The  testator  fTlHIS  was  an  appeal  from  the  decision  oiHargrave,  J., 
timo  of  his  ^^  ^^^  construction  of  a  will.    The  question  was, 

death  living      mainly,  who  was  to  take  the  executorship  ?    I'he  testator 

ynt\iJaneB.  /.  .,      ^  ,,  ,  .        .^       , 

as  his  wife,       was  living  with  Jane  Broicn  as  his  wife,  the  ceremony 

the  ceremony 

of  marriage  havin^c  passed  between  them.  But  in  reality  his  wife  was  one 
Haniuth  Jaiie  B.  He  had  not,  however,  lived  with  or  recognised  the  latter  for  some 
years  ;  and  slie  on  her  part  believing,  for  certain  reasons,  that  her  marriage  with  the 
testator  was  invalid,  had  been  married  to  and  living  witli  one  C.  By  his  will  the 
testator  first  devised  certain  lands'  to  **my  wife,  Jane  B.,  her  heirs,  &c.  ;"  and  then 
there  being  no  intervening  reference  to  any  wife,  he  said,  "as  to  all  the  residue,  &c., 
I  devise  the  same  to  ray  wife,  and  hereby  aiipoint  her  executrix  of  this  my  ^nll." 
If  eld f  that  Jar.c  B.  took  under  this  devise,  and  was  entitled  to  probate  as  executrix. 

(a)  Before  Stepheiif  C.  J.,  Hargrave,  J.,  and  Faucett,  J. 
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of  marriage  having  passed  between  them.   But  in  reality        J866. 

his  wife  was  one  Hannah  Jane  Brown.     He  had  not,        Brown 

v. 
however,  lived  with  or  recognised  the  latter  for  some       Brown. 

years;  and  she,  on  her  part,  believing  (for  certain 
reasons)  that  her  marriage  with  Brown  was  invalid,  had 
prosecuted  Brown  for  bigamy,  and  had  been  afterwards 
married  to  and  living  with  one  Clissold.  By  his  will 
the  testator  made,  first,  a  bequest  in  these  words,  *'I 
give  to  my  wife,  Jane  Brown,  her  heirs,  &c.,"  certain 
lands.  Then,  in  the  last  clause,  there  being  no  inter- 
vening reference  to  any  wife,  he  said  as  follows — **as 
to  all  the  residue  of  my  estate,  I  devise  the  same  to  my 
wife,  and  hereby  appoint  her  executrix  of  this  my  will.** 
Hargrave,  J.,  had  held  that  the  testator  intended  Jayie 
Brown  to  be  his  executrix,  and  that  she  was  entitled  to 
probate. 

Isaacs  for  the  appellant.  The  absence  of  the  word 
"  said  "  in  the  last  clause,  shows  that  the  real  wife  was 
here  meant,  the  only  person  to  which  the  appellation 
"  wife  "  can  apply.  The  following  cases  were  cited — 
Turner  v.  Brittain{a),  Re  Davenport  (b),  and  He 
Overkill  (c).  The  same  word  in  a  will  may  be  taken  to 
mean,  according  to  circumstances,  difierent  things  or 
persons.  If  the  appellation,  "my  wife,"  does  strictly 
and  legally  apply  to  Hannah  Jane,  and  cannot  so  apply 
to  the  reputed  wife  Jane,  the  law  will  apply  the  desig- 
nation accordingly. 

Darley  for  the  respondent.  The  circumstances  clearly 
show  that  the  testator  could  not  have  meant  to  call  wife, 
and  as  such  give  property  to  a  woman  who  had  never 
lived  with  him  as  a  wife,  but  had  actuall}*^  prosecuted 
him  for  bigamy  in  marrying  her,  and  had  been  living 
for  fifteen  years  with  Clissold  as  wife  of  the  latter,  bear- 
ing his  name,  and  being  the  mother  of  several  children 
by  him  as  the  testator  is  proved  to  have  known ;  River's 
case  (d),  Doe  v.  Rouse  (e),  Hiscocks  v.  Hiscocks  (/), 
Wigram  on  wills  (g) .   Jane  was  unquestionably  regarded 

(a)  »  N.  R.  21.  (6)  1  Sm.  k  G.  126. 

(c)  1  Sm.  k  G.  362  ;  22  L.  J.  Ch.  485.  See  also  Dehnare  v. 
Robelle,  1  Ves.  413;  Evana  v.  Daviet,  7  Hare  498  ;  Vover  v.  Alexander, 
2  Hare  276. 

{d)  1  Aik.  410.  (c)  5  a  B.  422.   (/)  5  M.&  W.  367.    (g)  p.  73. 
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1866.  by  Brown  as  liis  only  wife  for  the  purposes  of  the  will; 
Brown  he  had  been  married  to  her,  the  former  wife  (believed 
Brown.  never  to  have  been  so  because  of  the  former  marriage) 
having  repudiated  him.  Jane  was  his  wife  de  facto; 
she  lived  with  the  testator  up  to  the  time  of  his  death, 
as  his  wife ;  and  he  at  all  events  knew  of  no  other.  The 
Court  under  such  circumstances  had  no  right  to  con- 
clude that  Hannah  Jane  (Mrs,  Clissold)  was  intended 
by  the  testator,  and  not  Jane,  merely  because  of  the 
former's  legally  satisfjdng  the  appellation  used  by 
him  (a). 

Stephen,  C.  J.  I  have  no  doubt  that  Jane  is  the 
person  indicated,  and  therefore  entitled  to  probate. 
The  testator  speaks  of  his  "  wife  "  in  distinct  words  as 
Jane  Bronn.  But  he  must  have  known  that  he  could 
not  have  two  wives.  Therefore,  when  for  the  purposes 
of  a  devise  in  his  will,  he  says  in  effect  that  his  wife  is 
Jane  Brown,  there  is  no  reasonable  ground  for  sup- 
posing that  he  meant  to  call  another  person  by  the  same 
designation  used  subsequently  in  the  instrument.  But 
if  there  really  be  a  legitimate  wife,  and  Jane  is  shown 
to  be  only  the  reputed  and  so  called  wife,  then  it 
becomes  a  question  which  of  the  two  were  meant  by  the 
second  appellation.  The  Court  must  then  look  at  the 
surrounding  circumstances,  and  these  all  tend  strongly 
to  show  tliat  Jane  was  the  only  object  contemplated  in 
each  instance.  There  were  here,  in  fact,  two  mairiages, 
and  the  statutes  of  bigamy  have  always  up  to  this  day 
spoken  in  terms  of  the  second  as  '*  a  marriage,"  and  the 
actual  husband  or  wife  as  the  "  former  "  husband  or 
wife,  showing  that  the  appellation  may  for  certain  pur- 
poses be  equally  applicable  to  both.  The  appeal  must 
therefore  be  dismissed  with  costs,  and  appellant  (the 
person  contesting  the  probate  applied  for  by  Jane  Brmcn) 
to  pay  her  own  costs  in  the  suit.  It  has  been  urged  for 
her  that  they  should  be  paid  out  of  the  assets,  but  this 
would  be,  as  we  think,  most  unjust. 

Hargrave,  J.,  and  Faucktt,  J.,  concurred. 

Judgment  for  the  respondent. 

(a)  See  1  Greeiil.  410  in  uota  ;  1  Jann.  on  Wills  400. 


CASES  AT  LAW.  219 

1866. 

Palmer  against  Whitfield  (a).  July  6. 

APPEAL  from  a  judgment  in  the    Metropolitan   ^  Inanactiou 
^.       ,       ^  for  !i  case  ot 

District  Court.  birds  sold  by 

"  In  this  case,  which  was  tried  on  the  19th  and  20th  the  defendant, 

July,  1865,  before  Mr.  District  Court  Judge  Dowlingy  ^!^^  ^^^k^c^jf. 

and  a  verdict  given  for  the  plaintiff,  the  plaintiff  sought  taining  ak 

to  recover  from  the  defendant  the  sum  of  £94  10s.  for  ^^J'^/^'eg. 

stuffed  birds  alleged  to  have  been  sold  and  delivered  by  tion,  wa.s  put 

the  plaintiff  to  the  defendant.     Plea,  never  indebted.      by^Ue  iHain- 

"  The  counsel  for  the  plaintiff,  in  opening  the  case  to  t\ff»  as  part  of 
11         111,  •    1  '     /.  1         ^1"'  case,  the 

the  jury,  stated  that  the  case  had  been  tried  before;  that  defendant's 

the  genuineness  of  the  plaintiff's  account-book  had  been  ^^^^cTine^and 

impugned ;  and  that  if  its  genuineness  were  impugned  then  evidence 

in  this  trial,  the  plaintiff  would  call  evidence  to  show  its  the  defendant 

genuineness.  questioning 

^  ^  the  fact  of  the 

'*  After  the  plaintiff's  evidence  as  to  the  said  sale,  the  entries  being 

defendant's  counsel  not  objecting,  an  account-book  of  the  raneous^with 

plaintiff's,  containing  the  entry  of  the  sale  of  the  said  the  alleged 

,  •  1  •>  Txri  -^17  •  •  1  11        sale ;  and  his 

to  the  said  George  Whitfield^  was  put  in  evidence  by  the  Honor  allowed 

plaintiff,  and  a  witness  for  the  plaintiff  {George  Palmer,  ^^^^hi^eply^ 

the  plaintiff's  son,)  stated  that  he  made  the  said  entry,  that  aparticu- 

and  that  he  generally  made  the  entries  from  day  to  day,  p*iaintiffs  day- 

and  that  he  could  not  explain  the  alterations  and  incor-  book,  viz.,  of 
.      ,1       ,    ,  a  sale  of  birds 

rectness  in  the  dates.  to  one  ?r., 

"The  defendant  (among  other  witnesses)  examined  ^^°°that 

Mr.  Archibald  Campbell,  who  stated  that,  looking  at  although  evi- 

tfae  said  account-book,  he  believed  the  entries  down  to  a  ^as  properly 

recent  period  had  been  made  within  a  short  time  ;  that  admitted, ^e 
^  evidence  of  this 

had  they  been  made  day  by  day  the  leaves  would  have  specific  trans- 
been  more  worn  and  dirty ;  that,  in  his  opinion,  the  ^as  altogether 

inadmissible. 
The  ease  in  question  was  alleged  to  have  been  sold  by  the  plaintiff  in 
his  shop  to  the  defendant  personally  on  the  13th  October,  and  delivered  in  the 
same  shop  to  the  defendant  on  the  14th.  Two  witnesses  for  the  defendant 
stated  that  the  defendant  was  confined  to  his  house  on  both  days,  except  that  one  of 
these  witnesses  admitted  that  he  went  out  during  the  evening  of  the  IStli.  The  Judge 
told  the  jury  that  the  evidence  of  these  witnesses  might  more  properly  be  termed 
circnmstantial.  Beld,  that,  although  such  direction  was  inaccurate,  it  was  not  sufficient 
ground  for  granting  a  new  trial. 

(a)  Before  5tepAe?i,  C.  J.,  Cheeke,  J.,  and  FaucfU,  J. 
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^^^^-  whole  book  had  been  made  up  b}'  some  one  within  a 
Palmer  recent  period. 
Whitfield.  **  The  plaintiff,  by  leave  of  the  Judge,  called,  in 
reply,  one  Galvin,  who  stated  that  he  knew  plaintiff's 
son  ;  that  he  had  been  to  his  father's  shop  very  often, 
and  had  seen  the  said  book  before  ;  he  had  seen  tbe  boy 
making  entries  at  various  different  times  in  this  veiy 
book.  Defendant's  counsel  objected  to  the  reception  of 
this  evidence,  but  I  admitted  it  on  the  ground  that  the 
whole  book  was  impugned  as  not  being  bonajidey  that  is 
to  say,  that  the  entries  in  the  said  book  had  not  been 
made  de  die  in  diem,  but  had  probably  been  copied  from 
some  other  book,  the  dates  and  entries  being  altered. 

*'  The  plaintiff,  also,  in  reply,  by  leave  of  the  Judge, 
called  another  witness  to  prove  that  he  had  seen  the 
plaintiff's  son  at  various  different  times  making  entries 
in  the  said  book,  and  that  he  knew  several  of  the  entries 
made  in  the  said  book  to  be  correct,  and  iu  particular 
one  of  a  sale  to  one  J.  Welch,  which  was  an  entry  of  a 
transaction  which  he  knew  had  taken  place  according  to 
the  said  entry  (this  entry  was  not  connected  with  the 
transaction  in  question  in  the  case) .  Defendant's  counsel 
objected  to  the  reception  of  this  evidence,  but  I  admitted 
it  on  the  same  ground  as  the  former  questions. 

"  Defendant  called  a  witness  to  prove  that  he  would 
not  believe  plaintiff  on  his  oath.  I  allowed  plaintiff's 
counsel  to  ask  this  witness  in  cross-examination 
(defendant's  counsel  objecting),  *  Would  you  believe 
him  if  he  swore  you  were  an  honest  man  ?' 

**  The  plaintiff  swore  that  he  sold  these  birds  to  the 
said  George  Whitfield'  on  the  13th  October,  1864 ;  two 
of  the  said  George  Whitfield's  daughters  swore  that  on 
the  13th,  14th,  and  16th  October,  1864,  he  was  confined 
to  the  house  through  illness  ;  one  of  them  stated  that  he 
was  in  bed  all  the  day  of  the  14th  October,  but  that 
their  father  came  for  them  from  a  party  on  the  13th. 

"  The  evidence  of  Doctor  Cox,  one  of  the  defendant's 
witnesses,  was,  that  he  attended  the  late  George  Whit- 
field in  1864;  that  Whitfield  came  to  his  house  on  the 
10th  October;  that  on  the  17th,  18th,  and  19th,  he  saw 
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him  in  his  own  house  ;  he  was  in  bed  on  the  17th  ;  he         ^Q^^* 
saw  him  twice  on  that  day,  and  he  told  him  (witness)        Palmer 
that  he  had  been  in  bed  the  day  before.  Whititibld. 

"In  summing  up,  I  alluded  to  a  statement  of  the 
counsel  for  the  defence,  that  the  only  direct  evidence  in 
the  case  was  that  of  the  plaintiff  on  the  one  hand,  and 
that  of  the  said  daughters  on  the  other;  and  I  remarked 
to  the  jury,  among  other  things,  that  the  evidence  of  the 
plaintiff  as  to  the  alleged  sale  might  be  called  direct,  but 
that  of  the  daughters  might  more  properly  be  termed 
circumstantial. 

"The  questions  for  the  decision  of  the  Court  are  : — 
1.  Was  I  right  in  receiving  such  of  the  plaintiff's 
evidence  in  repl}^  as  was  objected  to  as  hereinbefore 
mentioned  ?  2.  Was  I  right  in  my  said  remarks  to  the 
jury  ? 

**  Dated  the  25th  day  of  August,  a.d.  1865. 

**(Signed)  JAMES  S.  DoWLlNGy 

**  Judge  of  the  Metropolitan  and  Coast  District  Court, 
holden  at  Sydney." 

Stephen  for  the  appellant.  The  first  objection  is, 
that  evidence  was  received  in  reply  that  one  entry  in  the 
plaintiff's  day-book  (i.e.,  of  the  sale  to  one  Welch,)  was 
correct,  such  entry  having  no  connection  whatever  with 
the  case  in  hand.  The  Judge  ought  not  to  allow  a 
witness,  who  is  called  in  reply,  to  select  one  item  which 
the  plaintiff  selects  as  proving  a  valid  sale,  and  leave  the 
jun^  to  infer,  from  the  existence  of  that  one  genuine 
entry,  that  the  entry  in  contest  is  genuine.  Evidence 
that  the  plaintiff  sold  a  number  of  birds  on  a  particular 
occasion  to  A.  is  no  evidence  that  he  made  the  sale  dis- 
puted in  this  action.  The  book  was  put  in  evidence,  not 
by  the  defendant,  but  by  the  plaintiff;  and  yet  the 
plaintiff  was  allowed  to  call  evidence  in  reply  to  set 
it  up. 

Sir  W.  Manning  for  the  defendant.  On  the  first 
objection,  the  evidence  was  admissible  because  the  truth- 
fulness and  accuracy  of  the  day-book,  its  general  authen- 
ticity and  genuineness,  were  impugned  by  the  defendant'^ 


222  SUPREME  COURT  REPORTS. 

^S'^^-  case.  [Stephen,  C.  J.  But  it  was  not  shown  that  the 
Palmer  sale  to  Welch  was  actually  entered  in  the  book  cotem- 
Whitfield.  poraneously  with  the  sale.  Was  the  fact  admissible, 
therefore,  for  the  plaintiff  whensoever  given  in  evidence  ?] 
The  practice  as  to  evidence  in  reply  was  thus  enunciated 
in  Taylor  on  Evidence  (a)  : — In  deciding  upon  the 
admissibility  of  such  evidence,  "regard  must  be  had  to 
the  circumstances  of  the  individual  case,  and  consider- 
able latitude  will  necessarily  be  granted  to  the  Judge  in 
the  exercise  of  his  discretion."  It  was  more  satisfactory 
for  the  jury  to  have  an  opportunity'  of  testing  the  sound- 
ness of  Mr.  CavipbelVs  conclusions  as  an  expert,  and 
the  course  pursued  was  not  likely  to  produce  injustice. 
[Faucett,  J.  What  opportunity  had  the  defendant  of 
disproving  this  evidence  as  to  Welch  ?] 

Stephen,  C.  J.  On  the  first  point,  I  am  of  opinion 
that  there  must  be  a  new  trial.  I  should  like  to  have 
known  whether  the  Judge  told  the  jury  that  if  it  was  a 
case  of  extreme  doubt,  upon  which  they  could  not  make 
up  their  minds,  it  was  their  duty  to  find  for  tlie  de- 
fendant. If  he  did  not  so  direct  the  jury,  it  might  be 
ground  for  an  appeal.  I  am  not  prepared  to  say  that 
evidence  was  wrongly  admitted  in  reply.  Because  it  is 
stated  that  the  plaintiff's  counsel,  in  opening  his  case, 
had  said  that  if  the  genuineness  of  the  account-book  was 
impugned,  he  should  be  prepared  to  give  evidence  to 
prove  its  genuineness.  On  the  whole,  I  am  inclined  to 
think  that  evidence  was  rightly  admitted,  if  such  evi- 
dence went  to  show  that  these  entries  had  been  made  at 
the  time  when  they  purported  to  have  been  made.  But 
the  evidence  given  was  not  admissible  at  any  stage  of 
the  case.  How  can  evidence  that  Welch  got  goods  at 
the  time  of  this  entry  set  up  the  entry  in  dispute?  The 
object  of  Mr.  CavipbelVs  evidence  was  not  to  show  that 
these  entries  were  fictitious,  but  that  they  were  not 
made  at  the  time  when  they  purported  to  have  been 
made.  I  should  think,  therefore,  that  evidence  might 
have  been  given  to  show  that  these  entries  were  cotem- 

(a)  §  859. 
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poraneous.  The  evidence,  however,  allowed  to  be  given  ^^^^' 
as  to  the  transaction  with  TVelch  was  calculated  to  mis-  Palmer 
lead  the  jury,  who,  in  ray  opinion,  are  much  impressed  Whitfield. 
by  evidence  in  reply.  By  this  evidence  the  jury  were 
led  to  suppose  that  because  Welch  obtained  goods  on  the 
day  on  which  that  particular  entry  was  made,  they  were 
justified  in  inferring  that  these  entries  were  correct. 
And  on  the  second,  I  also  think  that  there  should  be  a 
new  trial ;  for  proof  of  an  aiibi  is  direct  positive  testi- 
mony. The  evidence  of  the  defendant's  two  witnesses, 
that  the  defendant  was  confined  to  his  bed  on  the  day  of 
the  alleged  sale  was  direct ;  and,  if  believed,  got  rid 
altogether  of  the  evidence  in  chief.  Such  evidence, 
therefore,  was  in  no  sense  circumstantial  or  inferential, 
but  quite  as  positive  and  direct  as  that  of  the  plaintiff 
himself. 

Cheeke,  J.  In  my  opinion  there  should  be  a  new 
trial.  The  evidence  as  to  the  entries  as  to  Welch  was 
improperly  received.  But  I  do  not  think  the  language 
used  by  the  Judge  could  have  misled  the  jury. 

Faucett,  J.  On  the  fresh  point,  I  think  there  ought 
to  be  a  new  trial ;  for  the  evidence  as  to  the  transaction 
with  Welch  is  not  only,  in  my  opinion,  inadmissible  at 
any  stage  of  the  proceedings,  but  is  calculated  to  mislead 
the  jury.  The  Judge  was,  in  my  opinion,  right  in  ad- 
mitting evidence  in  reply.  The  genuineness  of  the 
entries  in  the  book*  were  not  impugned  until  Mr. 
Campbell  was  called,  and  therefore  I  think  witnesses 
might  have  been  called  to  show  that  the  entries  were 
made  at  the  time  when  they  purported  to  have  been 
made.  But  the  evidence  admitted  was  that  a  particular 
transaction  took  place  on  the  day  on  which  the  entry  as 
to  that  transaction  was  made.  That  evidence  was  irre- 
levant to  the  question  whether  these  entries  were  made 
at  the  time  when  they  purported  to  have  been  made. 

On  the  other  point,  I  agree  with  his  Honor  the  Chief 
Justice  in  thinking  that  circumstantial  is  not  the  correct 
term  to  describe  the  class  of  evidence  referred  to.  The 
observation  of  the  Judge  is,  so  far,  calculated  to  mislead 
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Palmer 

V. 

Whitfiild. 


the  jury  by  leading  them  to  suppose  that  the  evidence  in 
question  was  of  a  weaker  character  than  more  direct  tes- 
timony. But  I  doubt  whether  that  mistake  would  be  a 
sufficient  ground  for  a  new  trial. 


New  trial  granted, 
the  defendant. 


Costs  of  the  appeal  to 


September  29.  FANNING  and  another  against  Simmons  (a). 


The  plaintiffs     13  UTLER,  for  the  plaintiff,  moved  to  rescind  an  order 
havingRpplied   J^         „  --  ^  .  .  _  .     ,  .       , 

-  '  ol  Ilargrave,  J.,  setting  aside  a  judgment  signed 

by  the  plaintiff  for  want  of  a  plea. 


to  a  Judge 
for  an  omer 
to  reatrain  the 
defendant 
from  pleading, 
the  Judge 
granted  the 
application 
subject  to  the 
payment  of 
costs  by  the 
plaintiffs ;  the 
plaintiffs  then 
wrote  to  the 
defendant  that 
they  should  not 
act  on  the 
order  as  they 


Darley  showed  cause. 


Cur.  adv.  vtiU- 


The  facts  of  this  case  and  the  nature  of  the  application 

sufficiently  appear  from  the  judgments  of  their  Honors. 

The  following  caseswere  referred  to :  CIarkY.Stocken((i)i 

llhaley  v.   Williamson  (fc),  LandcUs  v.  Ball  (c),   Pm?^ 

V.   A>;t  (rf),    Brown   v.    Millington  (e),    Maunder  v. 

Collett  if),  Thompson  v.  Parish  (//),  Ch.  Arch.  Pr>  W» 

Le  Bret  v.  Papillon  («),  HarrisT.  James  (fc),  Ch, Pl  (0> 

intended  to  ap-  HortonY,  Westmi7ister  Improvement  Commissioners  (ff^)i 

peal  from  it  to  oiratid  V.  Austen  (n). 

the  Court;  and 

they  thereupon 

moved  the 

Court  to  rescind  the  order,  and  their  motion  was  dismissed  with  costs.    The  defepa^^^ 

having  allowed  his  time  for  pleading  to   expire  without   pleading    the    plaintiff^ 

signeil  judgment  and  claimed  the  costs  of  the  action.     Held  {Uargrave,  J.,  disgefUi^^i 

that  the  plaintiffs  had  abandoned  the  order  and  that  therefore  the  judgment  ^^ 

regularly  signed. 

Where  no  principle  or  very  large  sum  is  involved,  and  the  question  is  witbiJi  |jj' 
discretion  of  the  Judge,  the  Court  will  not  entertain  a  motion  for  reviewinit  ^^ 
decision  of  the  Judge  as  to  casts,  although  such  discretion  has  been  wrongv 
exercised. 

(a)  Before  Stephen,  C.J.,  ffargrare,  J.,  and  Ckedx,  J. 

(a)  2  B,  N.  0.  651.  (b)  5  B,  N.  C.  200. 

(c)  16  L.  J.  Q.  B.  370.  (rf)  5  M.  &  W.  166. 

(r)  22  L.  J.  Kx.  13S.  (/)  16  L.  J.  C.  P.  17. 

(g)  28  L.  J.  C.  p.  153.  {h)  pp.  1578,  1596. 

(V)  4  East  507.  {k)  9  East  81. 

(0  1  Vol.,  p.  578,  ess.  (»«)  7  Exch.  911  ;  21  L.  J.  Ex.  325. 

{n)  1  Dowl.  N.  S.  703. 
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Their  Honors  now  delivered  judgment  in  this  case  as         isoG. 
follows :—  Fanning 

Stephen,  C.  J.     It  is  much  to  be  regretted,  that  the     ^°^  ^^^^^^^^ 
proceedings  taken  in  this  case — involving  it  is  true  some      Simmons. 
important  points  of  practice,  but  chiefly  contested  on  a  November  19. 
question  of  costs — should  again  have  come  before  the 
Court,  to  the  exclusion  of  other  cases  of  much  greater 
public  interest.     Our  decision,  however,  is  invoked  in 
the  matter,  and  it  must  be  given. 

The  facts  appear  to  be  these.  The  plaintiffs  sued  as 
holders  of  a  cheque,  given  them  by  the  defendant  in 
paj^ment  for  certain  spirits  (represented  by  bonding  cer- 
tificates,) sold  to  him  by  the  plaintiffs,  but  which  cheque 
on  presentation  was  dishonoured.  At  this  time,  there- 
fore, they  had  a  clear  and  indefeasible  right  of  action  ; 
and  the  defendant  consequently  could  not,  whatever  cir- 
cumstances might  afterwards  arise,  entitle  himself  to  the 
costs  so  far  of  the  suit — nor,  in  any  event,  plead  to  it 
without  swearing  to  the  truth  of  his  defence.  In  this 
state  of  things,  the  plaintiffs  obtained  information  which 
led  them  to  deal  with  the  defendant  criminally;  they 
charging  him  with  having  obtained  the  goods  by  fraud. 
On  that  charge,  the  defendant  was  committed  for  trial ; 
pending  which,  and  with  knowledge  of  the  fact,  his 
attorney  entered  an  appearance  to  the  action.  This  was 
done,  as  he  suggests,  in  order  to  prevent  the  plaintiffs 
from  obtaining  judgment.  But,  if  the  contract  was  not 
rescinded  by  the  criminal  charge,  the  plaintiffs  were  en- 
titled to  judgment — ^for  the  debt,  as  well  as  their  costs. 
If,  on  the  other  hand,  the  contract  was  so  rescinded,  they 
were  still  entitled  to  costs  up  to  that  date.  I  shall 
assume,  however,  that  the  step  thus  taken  was  a  proper 
one.  But,  whether  so  or  not,  it  compelled  the  plaintiffs* 
attorneys  thereupon  to  file  a  declaration ;  for  otherwise 
the  defendant  could  have  signed,  in  due  course,  a  judg- 
ment of  non  pros.  Shortly  afterwards,  the  defendant 
was  tried  and  convicted  ;  and  the  plaintiffs,  on  applica- 
tion to  the  Court,  were  awarded  a  restoration  of  their 
certificates. 
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This,  of  course,  put  an  end  to  the  contract ;  and  the 
exact  position  of  the  parties  was  then  as  follows.  The 
defendant  became  entitled  to  plead  the  new  matter,  not 
to  the  action  as  it  previously  stood,  but  to  the  farther 
maintenance  of  the  action ;  and,  on  this  being  done,  the 
plaintiffs  would  have  been  entitled,  as  already  indicated, 
to  their  costs  to  that  date.  But,  in  the  then  state  of 
things,  the  incurring  of  more  expense  on  either  side  was 
to  be  deprecated,  and  costs  were  little  likely  to  be 
recovered,  from  a  convicted  defendant  without  funds. 
If,  however,  the  plaintiffs  discontinued  the  action  before 
plea,  they  would  in  the  ordinary  course  have  to  pay  costs 
to  the  defendant.  In  this  dilemma,  the  plaintiffs' 
attorneys — after  fruitless  oral  attempts  at  a  compromise, 
— wrote  to  the  defendant's  attorney  proposing  a  discon- 
tinuance, without  costs  on  either  side.  But  the  latter, 
who  (as  I  have  shown)  had  already  put  the  plaintiffs  to 
the  expense  of  a  declaration,  peremptorily  refused  those 
terms;  insisted  on  the  plaintiffs  discontinuing  subject  to 
costs,  and  threatened  that  he  would  plead,  unless  they 
discontinued  within  three  days. 

I  pause  here  to  repeat  the  opinion,  which  I  expressed 
on  the  first  hearing  of  this  matter,  that  conduct  like  this 
in  any  attorney,  the  nature  of  the  case  and  its  circum- 
stances being  considered,  is  discreditable.  It  was  on 
that  occasion,  suggested  on  his  behalf,  that  I  could  not 
know  all  the  circumstances;  and  the  suggestion  is  not  an 
imcommon  one  in  such  cases.  I  have  read,  however, 
and  with  care,  every  portion  of  the  evidence ;  and  there 
can  be  no  mistake  on  this  point.  It  may  be  that  the 
attorney  thought  his  client  had  been  hardly  used  ;  and 
many  similar  topics  may  be  urged.  But  the  letter  of  8th 
August,  and  the  reply  of  the  10th,  are  before  me.  In 
the  former  the  attorneys  thus  express  themselves : — 
"  There  is  now  no  object  in  proceeding  further,  except 
for  the  purpose  of  recovering  the  plaintiffs*  costs,  which 
we  are  prepared  to  waive.  But  we  decline  to  give 
notice  of  discontinuance,  and  thus  subject  our  clients  to 
the  payment  of  your  costs  ;  and,  in  the  event  of  your 
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proceeding  with  the  defence  after  this  notice,  we  shall 
apply  to  a  Judge  to  restrain  you."  I  repeat  my  opinion, 
that  the  oflfer  there  made  ought  to  have  been  accepted ; 
and  it  is  impossible  not  to  feel  that  its  refusal  (the  contest 
at  that  time  not  involving  costs  of  above  five  pounds, 
apparently,  on  either  side)  has  been  the  main  cause  of  all 
this  now  complicated  litigation.  Its  refusal,  moreover, 
was  quite  as  injurious  to  the  defendant,  had  he  been  in  a 
position  to  pay  costs,  as  it  was  practically  to  the  plaintiffs. 
But  the  object  was  to  force  the  latter  to  pay  his  costs, 
by  unjustly  driving  them  either  to  discontinue  or  to  pro- 
ceed in  the  action  virtually  at  their  own  expense  against 
a  pauper.  Such  an  object,  in  my  opinion,  should  not  be 
pursued  by  an  attorney  whether  to  save  the  pocket  of 
his  client  or  his  own. 

The  plaintiffs,  or  their  attorneys,  conceiving  that  a 
Judge  would  under  the  circumstances  restrain  the  de- 
fendant from  pleading  as  threatened,  took  out  a  summons 
returnable  in  Chambers  to  stay  proceedings  on  his  part. 
The  Judge  made  the  order  asked  for;  but  (erroneously, 
as  I  venture  to  think,)  subject  to  the  paj^ment  of  the 
very  costs  which  it  was  the  object  of  the  application  to 
avoid.  And  not  only  so ;  his  Honor  subjected  it,  in 
addition,  to  payment  by  the  plaintiffs  of  the  costs  of  that 
application.  In  point  of  fact,  as  I  collect,  their  exact 
position  and  rights  were  not  explained  to  the  Judge ;  and 
it  seems  to  have  been  assumed  that  the  plaintiffs  would 
in  any  event  be  bound  to  discontinue,  or  that  at  any  rate 
they  would  have  to  pay  costs  should  the  defendant  plead. 
On  no  other  supposition  can  that  order  be  understood. 
In  the  actual  state  of  things  it  came  to  this ;  that  the 
plaintiffs  who  would  be  entitled  to  judgment  for  costs 
from  the  defendant  should  he  plead,  but  were  willing  to 
waive  that  right  if  he  would  let  them  retire,  neither 
paying  nor  receiving  costs,  from  a  litigation  become 
practically  useless,  were  only  allowed  to  do  so  on  condi- 
tions which  gave  every  thing,  costs  and  all,  to  their 
adversary. 

It  was  not  to  be  expected  that  the  plaintiffs  would 
accept  the  privilege  of  discontmuing  on  terms  like  these. 
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Their  attorneys,  therefore,  on  the  next  morning,  17th 
August,  informed  the  defendant's  attorney  by  letter  of 
that  date  (the  receipt  of  which  is  not  attempted  to  be 
denied)  that  they  should  not  act  on  it.  The  words  are, 
that  the}"  had  drawn  up  and  taken  out  the  order  in  ques- 
tion, but  should  not  serve  it,  as  they  intended  to  appeal 
from  it  to  the  Court,  The  attorney,  however,  true  to  his 
object,  paid  no  attention  to  this.  At  the  expiration  of  A 
week,  without  searching  for  the  order  already  signed,  or 
taking  any  step  in  reference  thereto,  he  procured  from 
the  Judge  another  of  the  same  date,  which  in  terms  not 
merel}'  stayed  the  defendant's  proceedings,  but  all  on  the 
pai-t  of  the  plaintiffs  also ;  and  ordered  the  latter  to  pay 
costs,  absolutely.  Then,  serving  this  order,  the  attorney 
on  the  next  morning  obtains  an  appointment  to  tax 
costs,  pursuant  to  its  terms. 

His  counsel  gravely  contended  that  the  order  thus 
secondly  obtained  was  a  correct  one ;  that  the  order  first 
signed,  making  the  payment  of  costs  conditional  (that  is 
to  say,  directing  a  stay  of  proceedings  only  on  such  pay- 
ment), was  not  in  accordance  with  the  order  pronounced; 
and  that  the  course  taken,  therefore,  was  justifiable.  I 
am  altogether  of  a  different  opinion.    In  the  first  place 
the  Judge's  summons  now  in  my  hand  asks,  onh%  for  a 
stay  of  proceedings  by  the  defendant ;  and  it  is  clear  that 
the  plaintiffs  required  no  more.     All  that  they  wanted 
was  to  restrain  the  defendant  from  pleading^  as  a  step 
utterly  idle  and  serving  only  a  vexatious  purpose.     To 
have  asked  for  a  stay  of  their  own  proceedings  with  his 
would  have  been  absurd  ;  for,  until  the  defendant  should 
have  pleaded,  there  was  no  step  to  be  taken.      The 
plaintiffs  could  of  their  own  accord,  if  they  chose,  dis- 
continue the  action ;  but  this  the  attorneys  had  already 
announced  their  intention  not  to  do.    Now  the  Judge's 
note  of  his  own  order  is  that  the  application  a^ked  for 
was  granted.     The  defendant's  attorney  expressly  says 
the  same.     On  what  ground,  therefore,  could  he  claim 
an  order  staying  other  proceedings  than  his  own  ? 

But,  in  the  second  place,  if  the  plaintiffs'  proceedings 
and  his  own  alike  were  stayed  (one  or  both),  on  what 
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possible  ground  could  thoseparties  be  made  peremptorily 
to  pay  costs  ?  They  had  done  no  wrong ;  their  only 
object  was  to  prevent  a  pauper  defendant  from  continu- 
ing, and  thereby  forcing  them  to  continue,  a  then  useless 
htigation.  To  secure  this  their  attorneys  offered  the 
surrender  of  their  own  costs;  to  which,  had  the  de- 
fendant continued  that  litigation,  they  would  confessedly 
have  been  entitled.  And,  for  asking  this  just  measure 
of  protection,  under  the  circumstances  which  I  have 
detailed,  it  is  maintained  that  the  plaintiffs  were  pro- 
perl}'  directed  to  pay  the  costs  of  that  defendant,  both  of 
the  action  and  of  the  application ;  and,  in  addition,  to 
stay  all  further  proceedings  of  their  own.  It  appears 
clearly  to  me  that  no  such  order  was  ever  meant  to  be 
made;  and,  further,  that — even  if  made  by  the  Judge — 
the  attorney  had  no  right  to  draw  it  up  and  assume  to 
act  on  it  after  notice  of  the  order  already  signed  and  of 
the  plaintiffs'  intention  to  appeal  therejfrom.  His  course 
was  to  have  demanded  a  copy  (since  the  plaintiffs  could 
not  according  to  strict  practice  serve  it,  without  waiving 
their  appeal),  and  then  applied  to  correct  the  first  order, 
if  he  could,  by  the  Judge's  notes  or  recollection. 

That  order,  as  drawn,  it  was  admitted,  is  a  conditional 
one.  So  was  the  order  pronounced.  It  is  quite  idle,  it 
seems  to  me,  to  attempt  to  distinguish  in  substance 
between  them.  The  note  is  as  follows : — **  Application 
granted,  to  stay  proceedings  as  asked,  on  payment  of 
costs,"  &c.  The  order  is  in  simply  equivalent  terms  : — 
"  I  order  that  upon  payment  by  the  plaintiffs  to  Mr. 
Levy  of,"  &c.,  "  all  further  proceedings  by  the  defendant 
be  stayed."  If  the  one  be  an  order  on  certain  conditions 
only,  so  is  equall}'^  the  other.  In  each  case  the  defendant 
is  at  the  plaintiffs'  instance  restrained  from  proceeding, 
provided  they  pay  him  his  costs.  But  such  an  order,  it 
is  clear,  may  be  acted  on  or  not  at  discretion.  There  is 
a  host  of  cases  establishing  that  rule  : — I  need  not  cite 
them.  In  some  instances,  no  doubt,  the  circumstances 
may  show  an  engagement  to  act  on  the  order,  if  obtained 
by  the  party  applying,  as  in  Horton  v.  the  Westminster 
Commissioners  {a).  But  it  cannot  be  contended  that 
{a)  7  Exch.  913. 
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there  was  any  such  engagement  here.  The  plaintifls 
certainl}'  got,  nominally,  what  they  asked  for,  but  it  was 
on  terms  which  they  had  previously  rejected  and  pro- 
tested against,  and  against  which,  at  the  earliest  momeut 
after  taking  out  the  order  (as  by  our  practice  it  devolved 
on  them  to  do),  theu*  attorneys  gave  written  notice  that 
tliey  should  appeal.  That  was  ample  intimation  on  their 
part  of  an  election  not  to  accept  the  supposed  boon,  and 
therefore,  according  to  our  recent  decision  in  ex  parte 
Monson  (where  the  service  was  under  protest),  even  a 
service  of  the  Judge's  order  after  such  a  notice  would 
not  waive  the  right.  It  seems,  indeed,  by  Broxcn  v. 
Middleton  (a)  that  a  conditional  order  is  never  waived 
by  service  of  it. 

The  next  step  taken  was,  a  motion  by  the  plaintiffs  to 
this  Court,  to  rescind  or  vary  the  first  signed  order ;  and 
that  all  proceedings  by  the  defendant  should  be  stayed, 
without  an}'  payment  of  costs.  But  it  appeared  to  the 
Court,  that — as  all  such  proceedings  were  alread}'^  stayed, 
if  the  plaintiffs  chose  to  avail  themselves  of  that  order — 
the  appeal  was  simply  one  (in  effect)  for  costs;  and 
therefore,  according  to  the  general  rule,  inadmissible. 
The  motion  was,  therefore,  dismissed  with  costs.  And, 
the  case  being  disposed  of  on  that  ground,  no  other  ob- 
jection was  gone  into.  In  truth,  the  appeal  itself  was  a 
mistake.  The  plaintiffs,  having  elected  not  to  act  under 
the  order,  should  have  either  signed  judgment  for  want 
of  a  plea,  after  the  defendant's  time  had  expired,  or  have 
required  him  to  proceed  by  pleading,  as  he  had  threatened 
— and  afterwards  taken  judgment  for  their  costs,  in  the 
ordinary  way  after  a  plea  to  the  further  maintenance  (6). 

The  day  after  the  dismissal  of  the  motion  last  men- 
tioned, the  attorney  obtained  an  appointment  from  the 
Prothonotary,  as  of  course,  to  tax  the  costs  of  it,  and  of 
his  own  order;  the  two  exceeding  twenty-six  pounds. 

0 


(«) 


22  L.  J.  Ex.  138. 

On  this  application  the  Court  {Stephen^  C.  J.,  Cheeke^  J.,  and 
Faucetty  J. )  laid  down  the  rule  broadly,  that  wliere  no  princii^e  or  very 
large  sum  is  involved,  and  the  question  of  costs  is  within  tne  Judge's 
discretion,  it  will  not  enterttiin  a  motion  for  reviewing  his  decision  as 
to  costs,  although  it  bo  clear  that  such  discretion  was  wrongly  exer- 
cised. 
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On  attending  this  appointment,  however,  he  was  met  by 
two  objections — the  validity  of  which  we  have  now  to 
consider.  The  first  was,  that  the  only  order  in  fact  made 
by  the  Judge  was  a  conditional  one ;  and  that,  as  it  had 
been  formally  rejected,  and  thereby  in  effect  abandoned, 
no  costs  were  due  under  it.  The  second  was,  that  the 
plaintiffs'  attorneys  had  that  morning  signed  judgment 
against  the  defendant,  he  having  (as  was  alleged) 
allowed  his  time  to  expire,  for  want  of  a  plea ;  and  so, 
they  claimed  their  costs  of  the  action — to  be  deducted, 
on  taxation,  from  the  costs  under  his  rule  dismissing  the 
appeal.  The  Prothonotary  having  sustained  these  objec- 
tions, the  defendant's  attorney  applied  in  chambers  to  set 
aside  that  judgment,  and  succeeded.  The  plaintiffs  then 
appealed  against  this  last  order  to  the  Court ;  and  now, 
with  all  the  facts  fully  before  us,  we  have  to  determine 
what  shall  be  done. 

As  to  the  nature  and  effect  of  the  first  drawn  order,  I 
have  nothing  to  add  to  what  has  been  said  by  me 
already.  But,  as  it  is  alleged  as  a  fact  by  Mr.  Levy^ 
and  was  maintained  by  his  counsel,  that  the  Judge's 
order  on  the  terms  stated  never  was  abandoned,  or  that 
the  attorney  had  no  notice  of  its  abandonment,  I  refer  to 
the  letter  of  the  17th  August,  already  mentioned  by  me. 
If  that  contained  no  such  intimation,  I  am  at  a  loss  to 
understand  what  it  did  contain.  It  is  sworn,  in  addition, 
that  there  was  a  similar  intimation  by  the  plaintiffs' 
counsel,  immediately  on  the  order  being  pronounced ; 
and  Mr.  Levy  himself  admits  (affidavit  of  14th  Septem- 
ber) that  notice  was  then  given  of  an  intention  to  appeal. 
Surely,  that  alone  was  in  substance  an  abandonment. 
Any  words,  by  the  party  obtaining  an  order,  unequivo- 
cally indicating  to  his  adversary  that  it  will  not  be  acted 
on,  are  sufficient ;  and  here,  who  could  doubt  that  such 
was  the  plaintiffs'  intention  ? 

That  disposes  of  the  first  point  adverted  to.  On  the 
second,  also,  it  appears  to  me  that  the  Prothonotary  was 
right,  and  the  judgment  perfectly  regular.  The  de- 
fendant's attorney,  it  is  clear,  thought  himself  protected 
by  his  secondly  drawn  order,  which  stayed  all  proceed- 
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ings  on  both  sides ;  and  hence  his  omission  to  take  the 
step  necessary  to  secure  himself.  The  moment  that  he 
received  the  aunomicement  of  the  17th  August,  he  was 
in  a  position  to  plead.  For,  I  may  ask,  what  then 
restrained  the  defendant  ?  The  plaintiffs  could  not  hold 
their  opponent  to  an  order  by  which  they  themselves  de- 
clined to  be  bound.  The  defendant's  proceedings  were 
stayed  only  on  conditions  which  they  rejected.  The 
plaintiffs  could  not  complain,  therefore,  had  the  defendant 
availed  himself  of  his  freedom.  But  pleading,  although 
threatened,  was  not  his  object.  What  he  wanted  was 
costs ;  and  to  secure  these  the  attorney  drew  the  second 
order,  restraining  the  plaintiffs'  proceedings  as  well  as 
his  own.  If  then  that  order  fails  him,  he  being  un- 
questionably long  out  of  time  for  pleading,  the  plaintiffs' 
attorneys  had  a  right  to  step  in — so  soon  as  their  own 
appealing  motion  to  the  Court  was  disposed  of — and  sign 
the  judgment  which  they  have  signed. 

It  was  urged  that  the  plaintiffs,  b}^  giving  notice  of 
that  motion,  practically  enlarged  the  defendant's  time. 
Not  at  all.  What  possible  effect  could  that  have  on  the 
defendant  ?  It  might,  as  a  matter  of  good  faith,  restrain 
ihe  i)laintiffs  from  taking  any  step  ;  but  how  could  such 
a  notice  affect  their  adversar}'^  ?  Up  to  the  16th  August, 
and  perhaps  three  days  beyond  it,  or  beyond  the  17th, 
the  defendant's  time  continued  running.  But  after  that 
(unless  protected  by  his  secondly  drawn  order,  which  in 
my  opinion  is  a  nullity  for  reasons  akeady  given,)  he 
was  in  default. 

My  conclusion  on  the  whole  matter  clearly  is,  that 
this  defendant  (or  rather  his  attorney,  for  to  him  all  this 
litigation  is  owing,)  has  been  wrong  throughout  these 
proceedings ;  and  especially  in  drawing  up  and  attempt- 
ing to  act  on  the  secondly  signed  order  of  the  16th 
August;  and  that,  on  the  other  hand,  except  in  their 
application  to  the  Court  on  the  11th  September,  the 
plaintiffs  have  been  right.  I  am  therefore  of  oi)iniou 
that  the  judgment  by  default  signed  on  the  13th  Sep- 
tember should  be  sustained,  and  the  order  setting  the 
same  aside  be  rescinded,  with  costs,  and  the  costs  of  this 


CASES  AT  LAW. 


motion ;  the  defendant  to  get  the  costs  of  the  motion, 
and  rule  thereon,  of  the  11th  Septeiiiber,  but  not  any 
costs,  as  ah-eady  intimated,  under  the  conditional  order 
of  the  16th  August.  And  this  result,  all  the  circum- 
stances being  considered,  will  meet,  as  far  as  may  be, 
the  substantial  justice  of  the  case.  It  will  at  least  pre- 
vent this  defendant,  who  (it  is  sworn)  never  had  any 
defence  on  the  merits,  from  nevertheless  throwing  the 
costs  of  the  suit  on  his  opponents,  as  a  reward  for  the 
offer  to  forego  all  their  own. 

Hargrave,  J.  The  motion  of  appeal  now  before  the 
Court  has  only  two  objects,  viz.,  first,  to  reverse  my 
order  of  the  18th  of  September  last,  setting  aside  the 
judgment  by  default  for  want  of  a  plea,  signed  by  tlie 
plaintiffs  on  the  13th  of  September  last ;  and,  secondly, 
to  obtain  a  declaration  by  this  Court  that  my  order  of 
the  16th  August  was  issued  improvidently,  the  plaintiffs 
having  already  taken  out  and  served  the  draft  of  that 
order. 

With  regard  to  the  first  point,  viz.,  the  regularity  of 
the  judgment  by  default,  signed  by  tlie  x^laintiff  on  the 
13th  September,  I  am  of  the  same  opinion  that  I  was  in 
Chambers,  viz.,  that  inasmuch  asitis  quite  obvious  to  my 
mind  that  under  the  order  of  the  16th  August  (whether 
the  plaintiffs'  or  defendant's  form  of  that  order  be  cor- 
rect), time  to  plead  could  not  run  against  the  defendant, 
because  that  order  undoubtedly  restrained  all  further 
proceedings  on  the  part  of  the  defendant;  and,  therefore, 
that  order  could  not  deprive  the  defendant  of  his  time  to 
plead,  nor  in  any  other  way  operate  to  his  prejudice  for 
not  proceeding. 

But,  then,  it  has  been  argued  that,  my  order  staying 
proceedings  by  the  defendant  being  conditional  on  the 
plaintiffs'  payment  of  £4  4s.,  and  the  plaintiffs  now 
stating  that  they  abandoned  that  order  ab  initio  directly 
it  was  made,  it  follows  that  the  defendant  might  have 
pleaded  inatanter,  and  time  would  therefore  run  against 
Mm  for  not  so  doing.  I  think,  however,  first,  that  as  no 
time  was  limited  for  payment  of  the  £4: 4s.,  the  plaintiffs 
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could  not  have  the  benefit  of  such  power,  and  yet  time  to 
plead  run  against  the  defendant. 

And,  secondl}^  I  am  of  opinion  that  upon  the  facts 
there  was  no  clear  abandonment  by  the  plaintiffs  of  my 
conditional  order  in  their  favor  until  after  their  appeal 
against  that  order  had  been  dismissed  with  costs  by  the 
full  Court  on  the  11th  September,  and  that  it  was  not 
until  the  14th  day  after  Mr.  McCarthy  had  filed  his 
judgment  for  want  of  a  plea,  on  the  13th  September, 
that  he  then  unequivocall}'  stated  to  Mr.  Levy  that  he 
had  abandoned  the  conditional  order. 

Under  all  the  circumstances  of  this  case,  I  am  of 
.  opinion  that  if  ever  the  phrase  "  snapping  a  judgment " 
could  be  fairly  applicable,  it  is  most  assuredly  applicable 
to  the  i)resent  case ;  for  it  is  obvious  that  Mr.  Levys 
hands  were  tied  fi'om  the  date  of  my  order  of  the  16th 
August ;  that  Mr.  McCarthy's  form  of  that  order,  no 
less  than  Mr.  Levy's,  clearly  stayed  all  proceedings  by 
the  defendant;  and  that  it  would  be  most  unjust  to 
allow  judgment  by  default  to  be  signed  against  any 
defendant  when  he  had  any  reasonable  ground  for 
thinking  he  could  not  proceed. 

In  the  present  case,  I  am  also  quite  sm^e  that  if  Mr. 
Levy  had  filed  a  plea  either  on  the  17th  or  at  the  close 
of  the  argument  on  the  16th,  or  if  Mr.  Levy  had  pleaded 
at  any  time  pending  the  appeal  against  my  order,  Mr. 
McCarthy  would  have  moved  before  me  to  take  such 
plea  off  the  file ;  a  motion  which  I  should  most  assuredly 
have  granted  as  readily  as  I  granted  the  motion  to  set 
aside  the  judgment  now  under  consideration,  and  on  the 
same  grounds.  Lastl}',  it  is  obvious  to  my  mind  that, 
pending  Mr.  McCarthy's  appeal  against  my  order,  he 
had  two  strings  to  his  bow,  viz.,  first,  the  reversal  or 
variation  of  my  order ;  and,  secondly,  the  payment  at 
any  time  of  the  ^£4  4s. 

I  tliink,  therefore,  that  upon  every  ground  of  proper 
practice  Mr.  Levy  was  quite  justified  in  obej^ing  the 
order  to  tax  his  proceedings,  and  that  the  judgment 
signed  by  Mr.  McCarthy  for  default  was  properly  set 
aside  by  me  under  the  circumstances. 
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With  regard  to  the  second  object  of  this  appeal,  1866. 
viz.,  to  obtain  a  declaration  of  this  Court  as  to  the  two  Eannino 
different  forms  of  my  order  of  the  16th  August ;  the  one  and  auother 
taken  out  by  Mr.  McCarthy,  and  the  other  subsequently  Simmons. 
by  Mr.  Levy,  each  embodying  each  party's  version  of  my 
order  as  entered  in  my  book  at  the  time, — it  seems  to 
me  that  both  these  orders  are  erroneous  ;  for  I  certainly 
intended  to  give  Mr.  Lei;;j^his  costs  of  that  order  abso- 
lutely, while  Mr.  McCarthy  has  made  the  payment  of 
such  costs  optional  on  his  part,  like  the  £4  4s.,  wliich 
would  be  a  most  absurd  and  unjust  order;  while,  on  the 
other  hand,  Mr.  Levy's  order  is  wrong  in  making  the 
stay  of  proceedings  extend  to  both  parties,  and  uncon- 
ditional in  its  terms.  It  is  due  also  to  Mr.  Levy  forme 
to  state  that  he  informed  me  at  the  time  when  he  applied 
for  the  order,  as  indeed  I  also  was  myself  well  aware 
before,  that  Mr.  M' Canity  had  already  taken  out  his 
version  of  my  order.  Consequently,  whatever  irregu- 
larity, if  an}',  exists  in  my  having  issued  a  second  order 
before  the  first  was  reversed,  such  second  order  was  an 
error  (if  at  all)  in  me  as  Judge ;  and  that  Mr.  Levy 
cannot  be  in  any  degree  censurable  for  such  second  order, 
the  more  especially  as  Mr.  McCarthy  now  strenuously 
argues  that  he  had  already  abandoned  that  order  as  first 
drawn  up. 

Lastly,  with  regard  to  the  various  other  points  of 
practice  incidentally  mentioned  in  this  case,  I  do  not  see 
any  ground  for  entering  upon  all  such  previous  proceed- 
ings upon  the  present  motion  of  appeal ;  firstlj^  because 
I  consider  that  the  unanimous  judgment  of  the  Chief 
Justice,  Mr.  Justice  Cheeke,  and  Mr.  Justice  Fancett, 
on  the  11th  day  of  September  (dismissing,  with  costs, 
plaintiff's  application  to  rescind  or  vary  my  order  of  the 
16th  August),  has  precluded  both  the  parties,  and  this 
Court  also,  from  nowre-opening  or  discussing  those  pro- 
ceedings so  far  as  they  are  anterior  to  the  11th  Septem- 
ber; and,  secondly,  because  it  ^vould  be  quite  impossible 
for  me,  in  this  judgment,  to  give  my  judicial  opinion  on 
all  those  collateral  points  in  this  complicated  litigation 
without  extending  ray  present  remarks  beyond  all 
reasonable  limits. 
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1 8G6.  Cheeke,  J.    The  material  question  for  the  considera- 

FANMNCi      tion  of  the  Court  is  with  reference  to  the  last  paragraph 
and  iinother    j^  ^jjg  judgment  of  the  Chief  Justice,  in  which  pai-agi-aph 
Simmons.       I  concur. 

The  conduct  of  the  attorney  of  the  defendant,  in 
drawing  up  the  second  order  and  obtaining  the  signature 
of  the  Judge,  after  the  express  intimation  he  had  received 
irom  the  plaintiffs'  attorney  that  the  order  had  been 
taken  out  by  him,  and  of  his  intention  to  appeal  there- 
irom,  was,  in  my  opinion,  to  say  the  least,  highly  repre- 
hensible. 


June  19.  Ex  parte  McKay  (a). 

The 6th  section    OTEPIIEN  moved  to  make  absolute  a  rule  for  a 

Wagga  Br^e  prohibition  to  restrain  cei*tain  justices  of  the  peace 

Company's       and  the  prosecutor,  Ivmpson,  from  further  proceeding 

the  company     npon  a  certain  conviction.    The  applicant,  McKay,  was 

tolS  for^'thl'''    ihe  collector  of  tolls  on  behalf  of  the  Wagga  Wagga 

use  thereof.       liridge  Company.     The  respondent,  Tompaon^  was  the 

section^pro-      poundkeeper  at  Wagga   Wagga.     On   the  2nd  April 

vides  that  "  if  TompsoH  crossed  twenty-four  head  of  horses  over  the 

pass  through    Murrumbidgee  river,  about  a  mile  and  a  quarter  to  the 

any  toll-gate  westward  of  the  bridge.  On  the  14th  April  the  appU- 
at  or  ui>on  the  ^  r  rr 

saiil  bridge  cant,  McKay,  demanded  and  received  from  Tompson 
i^g^thf  le^l"  ^^  ^s-  ^s  the  toll  payable  for  the  said  horses.  On  the 
toll  to  which  ]  7th  April,  upon  the  information  of  Tompson,  McKay 
Bhail  fraudii-^^   ^^'^s  convicted  of  taking  a  toll  that  he  was  not  authorised 

lently  evade      ^.o  take  and  fined.    It  is  submitted  that  this  conviction  is 

or  do  any  act 

whatever  in      wrong.     The  6th  section  of  the  Wagga  Wagga  Bridge 

kite^ntTo^^^  (Company's  Act  enacts  that  the  company  may  make  a 
evade  the         bridge     over    the    Murrumbidgee,    "  and    upon    the 

payment  of 

such  toll/'  he  shall  1)e  liable  to  a  penalty.  The  26th  section  enacts  that  the 
company  sliall  liave  the  absolute  and  exclusive  right  of  ferry  over  the  river 
MuiTunibidgee  for  the  full  and  clear  distance  of  two  miles  on  each  side  of  the 
said  bridge  up  and  down  the  said  river,  and  every  person  establishing  for  hire  or  profit 
any  ferry  shall  bo  liable  to  a  penalty.  Htld^  that  the  company  is  not  entitled  to 
receive  toll  in  ivspect  of  animals  crossing  the  river  within  two  miles  of  theii'  bridge, 
but  not  over  it,  nor  is  such  crossing  the  river  an  evasion  of  payment  of  the  toll  under 
the  2l8t  section. 


(a)  Before  Stcpheiii  C,  J.,  Cheeke,  J.,  and  Faucctt,  J. 
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completion  of  the  said  bridge  receive  and  take  the  I86f>. 
tolls  for  the  use  thereof."  The  2l8t  section  provides  Exparte~ 
that  "  if  an}'  person  shall  pass  through  the  toll-gate  m:cKay. 
at  or  upon  the  said  bridge  without  paying  the 
legal  toll  to  which  he  is  liable,  or  shall  fraudulently 
or  forcibly  evade  or  do  any  act  whatever  in  order 
or  with  intent  to  evade  the  payment  of  such  toll,  and 
whereby  the  same  shall  be  evaded,"  he  shall  be  liable  to 
a  penalty.  By  the  26th  section  '*  the  said  company  shall 
have  as  against  all  persons,  except  the  Crown,  the  abso- 
lute and  exclusive  right  of  ferry  over  and  across  the 
said  river  Murrumbidgee  for  the  full  and  clear  distance 
of  two  miles  on  each  side  of  the  said  bridge  up  and 
down  the  said  river ;  and  every  person  establishing  or 
attempting  to  establish  for  hire  or  profit  any  ferry  over 
and  across  the  said  river  within  that  distance  "  is  liable 
to  a  penalty.  The  horses  passed  within  two  miles  of  the 
bridge,  and  were  therefore  liable  to  pay  toll,  and  as  it 
is  clear  that  they  were  driven  across  the  bed  of  the 
river  with  the  intention  of  evading  the  toll,  the  collector 
was  justified  in  demanding  the  toll,  and  the  conviction 
is  therefore  wrong.  He  referred  to  Veitch  v.  Trustees 
of  Exeter  Turnpike  road  (a). 

Windeyer  showed  cause.  The  powers  of  the  company 
are  contained  in  the  26th  section,  which  only  prohibits 
the  establishing  a  ferry  for  hire.  [Stephen,  C.  J.  A 
person  can  only  evade  a  toll  to  which  he  is  liable.] 

Stephen,  C.  J.  If  a  man  can  cross  the  river,  either 
above  or  below  the  bridge,  there  is  nothing  in  the  Act 
which  compels  him  to  use  it.  Taxation  cannot  be  im- 
posed without  clear  words ;  but  if  the  Act  imposes  the 
liability  contended  for,  it  would  impose  taxation,  for  it 
would  compel  persons  who  had  received  no  benefit  to 
pay  money. 

It  is  necessary  to  see  that  Tompson  intended  to  evade 
the  payment  of  toll  to  which  he  was  liable.  The  words 
of  the  section  are,  "  do  any  act  whatever  in  order  or 

(a)  27  L.  J.  M.  C.  116, 
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with  intent  to  evade  the  payment  of  siichixAV — that  is, 
the  toll  to  be  collected  "  at  or  upon  the  bridge/'  which 
is  the  only  toll  the  company  are  entitled  to  demand.  I 
give  no  opinion  whether  the  company  have  a  right  of 
action  against  a  person  for  evading  the  payment  of  the 
toll. 

Cheekb,  J.,  and  Faucett,  J.,  concurred. 

Rule  discharged. 


In  a  con- 
tract to  deliver 
coals  on  board 
a  vessel  there 
is  an  implied 
contract  to  de- 
liver the  same 
with  care,  but 
it  is   no   por- 
tion of  that 
contract  to 
distribute 
them  when 
delivered  on 
board. 


Brown  and  another  against  Waratah  Coal  Company. 

r  I  iHIS  was  an  action  for  negligence  and  want  of  care 
in  the  delivery  of  a  cargo  of  coals  on  board  a 
vessel  of  the  plaintiffs.  The  declaration  alleged  an 
agreement  between  the  plaintiffs  and  the  defendants, 
that  the  latter  should  sell  to  the  plaintiffs  certain  coals, 
"  upon  the  terms  that  the  defendants  should  deliver  the 
same  on  board  a  certain  vessel  of  the  plaintiffs,  and 
should  use  due  care  in  and  about  the  said  delivery. 
Breach,  that  the  defendants  did  not  use  due  and  proper 
care  in  and  about  the  delivery  of  the  said  coals,  but,  on 
the  contrary,  so  negligently  delivered  the  same  that  the 
said  vessel  of  the  plaintiffs,  by  the  defendants  want  of 
care  and  negligence  of  the  defendants,  sank,  and  was 
wholly  lost  to  the  plaintiffs." 

Pleas  (1),  not  guilty ;  (2)  a  denial  of  the  agreement 
to  deliver,  &c. ;  (3)  that  the  defendants  used  due  care 
in  and  about  the  delivery,  &c. ;  (4)  that  the  vessel  was 
insufficient  for  the  purpose  of  receiving  the  coals,  as  the 
plaintiffs  well  knew,  and  that  the  damage  arose  from  the 
insufficiency  of  the  vessel,  and  not  through  defendants 
want  of  care,  &c.     Issue  thereon. 

At  the  trial,  before  Cheeke,  J.,  at  the  Maitland 
Circuit,  in  October,  1865,  it  appeared  that  the  plaintiffs 
were  partners  and  owners  of  a  barge  called  the 
"  Minmi ; "  and  that  they  had  agreed  with  the  de- 
fendants for  the  purchase  of  160  to  200  tons  of  coals. 
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The  evidence  of  one  of  the  plaintiffs  as  to  the  con- 
tract was  as  follows : — "  There  was  no  contract  in 
writing  as  to  the  delivery  of  the  coals  ;  it  was  at  2s.  8d. 
a  ton.  The  coals  were  to  be  put  on  board  at  the  com- 
pany's (defendant's)  shoot.  I  stated  that  the  men  could 
take  as  much  as  they  thought  she  could  take.  The 
*  Minmi '  was  to  be  sent  up.  Russell  was  under  the 
superintendence  of  the  company's  manager." 

It  appeared  that  one  Russell  had  contracted  with  the 
defendants  by  a  written  agreement  to  do  all  the  labour 
of  conducting  the  delivery  of  the  coals  at  a  certain 
price  per  ton.  The  evidence  then  showed  that  the 
defendants  took  up  the  barge  and  placed  her  under  the 
shoot,  but  there  being  some  delay  in  the  delivery  they 
hauled  her  into  the  stream,  and  left  her  anchored  there. 
While  they  were  absent  at  Newcastle  obtaining  pro- 
visions, the  coals  having  arrived  at  the  shoot  from  the 
mine,  the  contractor,  Russell,  or  his  servants,  brought 
the  barge  from  where  she  had  been  left  anchored  and 
put  her  under  the  shoot,  and  shot  the  coals  into  her, 
nobody  being  on  board  to  distribute  the  coals  equally 
over  her  keel.  She  thereupon  '*  canted  "  over  and  be- 
came in  a  sinking  state.  The  plaintiffs,  hearing  of  her 
condition,  hauled  her  from  under  the  shoot  and  grounded 
her  on  a  sand  bank.  They  then  gave  notice  to  the  de- 
fendants that  unless  they  raised  the  barge  that  they 
should  consider  it  as  abandoned  by  them,  and 
cause  it  to  be  sold  for  the  benefit  of  those  whom  it 
might  concern,  and  hold  the  defendants  liable  for  the 
difference  between  the  price  realised  and  its  value.  The 
defendants  taking  no  notice  of  this  letter,  the  plaintiffs 
caused  the  barge  to  be  sold  by  auction.  The  learned 
Judge  ruled  that  the  action  was  in  contract  and  not  in 
tort;  and  the  jury  having  found  for  the  plaintiffs  with 
damages,  dBl,200,  being  the  difference  between  the  value 
of  the  barge  and  price  obtained  for  her  by  auction, 
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Isaacs  now  obtained  a  rule  nisi  for  a  new  trial,  on  November  29, 
the  ground  that  the  act  of  loading,  or  negligence  com-         ^^^^• 
plained  of,  was  not  the  act  of  the  defendants  or  their 
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agent,  and  that  Ritssell,  who  directed  that  act,  was  a 
contractor  with  the  defendants,  and  not  for  the  purposes 
complained  of  the  agent  of  the  defendants  (a).  He 
also  asked  for  a  rule  on  the  ground  that  the  Judge 
ruled  wrongty  that  the  action  was  in  contract.  But  the 
Court  refused  a  rule  on  that  ground,  saying  that  it  was 
unnecessary  to  decide  whether  it  was  in  contract ;  be- 
cause, assuming  that  it  was  an  action  of  tort,  it  would 
directly  arise  out  of  contract,  and  therefore  the  de- 
fendants' liability  would  depend  on  whether  they  ever 
made  the  contract. 


September  10,         Sir     W. 
1866.  ,jx 

cause  (6). 


Manning,    Q.    C,    and    Stephen    showed 


The  Attorney-General  and  Solicitor-General  (Norton 
with  them)  for  the  defendants,  contra.  No  such  con- 
tract as  that  declared  on  was  ever  made  (c).  The 
defendants  did  not  undertake  to  distribute  the  coals,  but 
to  deliver  them.  By  this  contract  there  were  to  be 
persons  ready  to  receive  them,  arid  the  defendants  con- 
tract was  at  an  end  when  the  coals  were  under  the 
control  of  such  persons.  "  The  liability,"  says  Rolfe, 
B.,  in  Reedie  v.  The  London  and  North-Western  R, 
Co.  (d),  "  of  any  one  other  than  the  party  actually 
guilty  of  any  wrongful  act  proceeds  on  the  maxim 
qui  facit  per  alium  facit  per  se.  The  party  em- 
ploying has  the  selection  of  the  party  employed,  and  it 
is  reasonable  that  he  who  has  made  choice  of  an  un- 
skilful or  careless  person  to  execute  his  orders  should  be 
responsible  for  any  injury  resulting  from  the  want  of 
skill  or  want  of  care  of  the  person  employed ;   but 

(a)  A  rule  was  obtained  on  other  grounds,  but  the  judgment  of 
the  Court  renders  any  further  reference  to  them  unnecessary. 

{b)  The  arguments  used  are  omitted  as  no  decision  was  given  on 
the  points  thus  argued. 

(c)  Tliere  was  a  dispute  as  to  whether  this  |)oint  was  taken  on  the 
motion  for  a  rule  nisi ;  and,  if  so,  whether,  nevei'theless,  it  was  sub- 
stantially inchided  in  the  rule  as  drawn  up.  The  Court,  however, 
allowed  the  point  to  bo  argued  on  condition  that  Sir  IF.  Manning 
should  be  allowed  finally  to  reply  on  it,  the  latter  not  having  supposed 
that  the  point  was  taken,  and  the  Court  not  recollecting  whether  it 
was ;  and  the  Solicitor-General  {Isaacs)  asserting  that  ne  did  take 
and  unquestionably  meant  to  take  the  point. 

(rf)  4  Exch.  255. 
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neither  the  principle  of  the  rule,  nor  the  rule  itself,  can 
apply  to  a  case  where  the  party  sought  to  be  charged 
does  not  stand  in  the  character  of  employer  to  the 
party  by  whose  negligent  act  the  injury  has  been 
occasioned."  In  a  very  recent  case,  Murphy  v. 
CaralU  (a),  it  appeared  that  some  bales  of  cotton  sent 
by  the  defendant  to  a  warehouse,  and  packed  there  care- 
lessl}"^  by  his  servants  under  the  direction  of  the  ware- 
house keeper,  afterwards  fell  on  the  plaintiff,  a  servant 
of  the  owner  of  the  warehouse  who  was  passing  by  in 
the  course  of  his  duty,  and  the  defendant  was  held  not 
to  be  responsible.  The  ground  of  the  judgment  is  that 
the  act  complained  of  must  be  taken  to  have  been  done 
under  the  direction  of  the  warehouse  keeper.  The 
authority  of  Randelson  v.  Murray  (h)  is  questioned,  if 
not  overruled.  [Stephen,  C.  J.  In  no  case  of  that 
kind  is  there  a  contract  with  the  person  injured.]  There 
is  no  pretence  that  there  was  an  express  contract  to 
deliver  these  coals  with  care.  There  is  no  authority  for 
the  existence  of  any  such  implied  contract.  [StepheUy 
C.  J.  If  I  contract  with  B.  to  deliver  a  cask  of  wine 
on  my  cart,  does  not  B.  impliedly  contract  that  he  will 
not  injure  my  cart  ?]  If  B.  injured  the  cart  he  might 
be  liable  in  tort.  An  injury  done  in  the  performing  of 
a  contract  is  a  tort,  but  not  a  violation  of  the  contract. 
According  to  the  plaintiff  himself,  there  was  a  contract 
for  one  lot — for  the  purchase  and  sale  of  "  from  100  to 
200  tons,"  to  be  delivered  at  the  defendants'  wharf  on 
board  the  plaintiffs' vessel  or  vessels,  "  to  be  put  on  board 
at  the  company's  shoot"  And  one  of  the  plaintiffs  told 
the  defendants  that  his  men  would  take  on  board  the 
vessel  as  much  as  they  thought  she  could  carry.  There 
could  have  been  no  such  contract  as  that  alleged.  The 
vendor  of  goods  contracting  to  deliver  them  into  the 
vendee's  barge,  or  cart,  or  cellar,  cannot  be  held  im- 
pliedly to  contract  with  the  vendee  that  he  will  use 
skill  and  care  in  so  delivering.  There  may  be  a  general 
duty  to  that  effect,  but  it  does  not  spring  out  of  con- 
tract,  and  the  "  duty  "  was  imposed  here  on  Russell  and 

(a)  3  H.  &  C.  462  ;  32  L.  J.  Ex.  14.  (6)  8  A.  &  E.  109. 

Q-5 
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Ills  men  and  not  on  the  defendants ;  it  was  neither  the 
defendants'  contract  nor  their  duty  to  shift  the  barge  to 
and  fro  for  receiving  the  coals  properly  into  her  and 
stowing  them  properly  away.  It  was  the  duty  of  the 
plaintiffs'  men  in  chai*ge  of  the  barge,  as  they  admitted 
at  the  trial.  The  impropriety  was  this,  that  RusseJTs 
men  put  the  coals  on  board  in  the  absence  of  those  men. 
For  this  he  alone  is  responsible.  The  contract  was  to 
deliver  when  the  barge  was  brought  to  the  shoot  by  the 
plaintiffs.  She  never  was  so  brought,  owing  to  the  mis- 
conduct of  RtLsaeU  in  placing  her  there — ^but  for  this 
the  defendants  are  not  answerable.  It  is  clear  that  the 
plaintiffs  had  no  right  to  abandon  the  barge,  and  still 
less  to  sell  her,  and  then  obtain  the  difference  of  price 
on  a  forced,  if  not  collusive,  sale. 

Sir  W.  Manning  {Stephen  with  him)  in  reply.  The 
point  now  relied  on  was  not  taken  on  the  motion  for  a 
new  trial,  and  so  ought  not  now  to  be  argued.  It  was 
admitted  by  the  shipping  manager  of  the  company  that 
it  was  part  of  his  duty  to  load  the  vessel  properly. 
[Stephen,  C.  J.  But  was  it  his  duty  to  distribute  the 
coals  when  shot  into  the  ship  ?]  The  contractor  Rtissell 
was  under  the  superintendence  of  the  company's 
manager,  and  the  acts  of  RusseU  were  recognised  by 
the  defendants. 

Stephen,  C.  J.  I  am  of  opinion  that  there  must  be  a 
nonsuit.  I  shall  assume  that  the  contract  alleged  was 
rightly  made,  and  that  it  was  within  the  scope  of  the 
authority  of  those  who  made  this  contract  to  make  this 
implied  contract.  It  seems  to  me  (assuming  the  con- 
tract to  deliver  to  have  been  effectually  made,  so  as  to 
bind  the  company),  that  an  implied  contract  did  arise 
to  deliver  with  due  care.  But  it  was  no  portion  of  that 
contract  to  distribute  the  coals  when  delivered.  If,  in 
the  act  itself  of  delivery  (as,  for  example,  by  shooting 
the  coals  down  on  to  a  mast,  or  skylight,  or  on  to  the 
edge  of  the  vessel,  or  on  the  deck,  instead  of  into  the 
hold),  mischief  was  done,  the  company  would,  I  think, 
have  been  answerable.     Here,  however,  it  was  caused 
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by  the  absence  of  the  crew,  and  their  omission  conse- 
quently to  distribute  the  coals  when  delivered.  It  is 
•clear  from  all  the  evidence  that  the  crew  were  there  (up 
to  that  time)  for  that  very  purpose ;  and  that,  had  the 
coals  after  delivery  been  dispersed  over  the  vessel,  the 
:accident  would  not  have  occmTed.  It  is  clear  to  my 
mind  that  the  whole  of  the  damage  arose  from  the 
tortious  act  of  the  shipping  contractor  RvsseU,  in 
bringing  up  the  barge  in  the  absence  of  her  crew,  and 
then  not  providing  men  to  do  their  duty. 

It  is  unquestionable  that  if  no  implied  contract  arose 
■on  the  part  of  the  company  to  deliver  with  care  the 
:action  must  fail.  Firstly,  because  the  act  of  shooting 
the  coals  on  board  was  iheitot  Russell,  or  his  men,  over 
^hom  the  company  had  no  control  at  the  time.  So  that 
it  was  a  breach  of  "duty,"  merely,  in  him  or  them — in 
other  words,  a  tort ;  for  which  as  such  the  company  is 
not  responsible.  Secondly,  because,  if  a  tort  (and  as- 
suming the  company  to  have  been  liable  for  it),  tort  is 
not  charged  against  them. 

I  may  add  that,  in  my  opinion,  the  plaintiffs  could 
-only  have  been  entitled  to  recover  the  damage  actually 
done.  They  seem  to  have  considered  themselves 
insurers,  and  so  to  have  abandoned  the  vessel.  But  it  is 
•clear  that  the  only  real  damage  was  the  costs  involved  in 
getting  her  up  and  her  diminished  value  by  reason  of 
the  accident. 
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Hargbavb,  J.  The  question  is  whether  on  these 
pleadings  and  on  this  evidence  the  defendants  are  liable. 
A  distinction  must  be  drawn  between  those  acts  which 
constitute  the  delivery  and  those  acts  which  are  colla- 
teral to  the  delivery.  I  am  of  opinion  that,  as  soon  as 
the  coals  touched  the  ship,  the  delivery  was  complete. 
The  liability  of  the  defendants  must  not  be  extended 
beyond  this,  and  they  are  not  responsible  therefore  for 
the  neglect  to  trim  the  coals,  or  to  shift  the  vessel  when 
j-equired. 


Cheeke,  J.,  concurred. 
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Per  curiam.  We  think  that  the  justice  of  the  case 
requires  that  the  nonsuit  should  be  without  costs.  We 
grant  a  new  trial  therefore,  unless  the  defendants  will 
take  a  nonsuit  without  costs. 

Costs  of  this  motion  to  the  defendants  (a). 


In  re  Buckland's  Insolvent  Estate  (6). 


A.  being  sued 
upon  an  ad- 
ministration 
bond  executed 
by  him  under 
the  4  G.  IV., 
c.  96,  8.  15, 
sequestrated 
his  estate. 
The  sequestra- 
tion took 


npHIS  was  an  appeal  from  the  Chief  Commissioner  of 
Insolvent  Estates,  rejecting  the  proof  of  a  debt 
alleged  to  be  due  by  the  said  insolvent  to  the  Attorney-^ 
General,  on  behalf  of  her  Majesty,  &c.  It  appeared 
that  the  alleged  debt  arose  upon  a  surety  bond,  dated 
September,  1860,  and  given  by  the  said  insolvent,, 
jointly  with  other  persons,  to  her  Majesty,  to  secure  the 

M^on  brought,  ^^®  administration  of  the  estate  of  one  Thomas  Rhodes, 
late  of  Sydney,  deceased,  an  action  upon  which  bond 
was  commenced  on  27th  September,  1865,  and  judg- 
ment recovered  on  February  15th,  1866,  for  the  sum  of 
£548  17s.   Id.;    the  sequestration  of  the  insolvent's. 

Msi^^eofA's  ®s**^*®  having  taken  place  on  the  5th  January,  1866. 

estate,  nor  was       The  defendant  sought  to  prove  in  the  estate  on  the 

monJd  to'take  ^o*  ^^  *^e  judgment  so  obtained. 

It  was  contended  on  the  one  hand  that  the  plaintiff" 
not  having  proceeded  under  the  Insolvent  Act,  5  Vic.,. 
No.  17,  s.  81,  could  not  prove.  And  on  the  other  that  this 
was  a  Crown  debt ;  and  that  the  Crown  was  not  bound  to 
pursue  the  provisions  of  the  Insolvent  Act,  although  it 

obtained  as  on  might  come  in  under  it. 

Crown.    An         The  following  authorities  were  referred  to  : — Arch- 

application       bishop  of  Canterbury  v.  Robertson  (c),  R.  v.  Peto  (d),  R^ 

made  in  the      V.  Bayley  (e),  In  re  Ibbotson — Bryant's  Insolvency  (/)— 

name  of  the 

Attorney-General,  the  nominal  plaintiff  in  the  action,  to  prove  in  the  estate  for 
the  full  amount  of  the  judgment  was  refused  by  the  Chief  Commissioner.  JEteld,  on. 
appeal,  tbat  such  refusal  was  right. 

(a)  See  Noble  v.  JFard;  New  Reports,  Ex.  117. 
(6)  Before  ffargraw,  J.,  Cheeke,  J., •and  Faucett^  J. 
(c)  1  Cr.  &  M.  713.  (d)  1  Y.  &  Jer.  48. 

(e)  4  Ir.  Eq.  R.  142.  (/)  22nd  August,  1847. 


and  before 
judgment  ob- 
tained ;  but 
no  notice  of 
the  action 
was  given  to 
the  official 


up  and  defend 
the  action  " 
under  section 
81  of  the  In- 
solvent Act. 
The  action 
went  on,  and 
judgment  was 
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Charter  of  Justice,  ss.  14,  15,  16,  cited  in  Steph.  Sup,  ^8^^- 

Ct.  Pr.  16;  1  Wms,  on  Executors  850,  468,  468 ;  9  „   ^^^   , 

Rep.  89;  2  Bl.  Com.  485,  494;  1  Bac.  Ab.  685;  8  insolvent 

Bmc.  Ab.  457,  464  ;  Broom's  Max.  62,  72;  7  Vin.  Ab.  ^«^*«- 
104;  Sm.  Merc.  Law  659. 

Cur,  adv.  vult. 

Their  Honors  delivered  judgment  as  follows  : —  November  20. 

Habgbave,  J.  After  stating  the  facts  as  above,  con- 
tinued: The  only  question  for  our  consideration  on 
this  appeal  was  whether  the  usual  administration  bond 
constitutes  a  debt  due  to  the  Crown,  so  as  to  entitle  the 
parties  beneficially  entitled  to  the  estate  administered 
(who  alone  under  sect.  16  of  our  Charter  of  Justice 
can  be  allowed  to  put  the  bond  in  suit),  to  the  benefit  of 
the  maxim  that  the  Crown  is  not  bound  by  statutes 
unless  named  therein. 

The  case  of  Ex  parte  Usher  (a),  and  other  authori- 
ties, are  clear  decisions  in  support  of  the  distinction 

between  debts  actually  due  to  the  Crown  and  those  in  | 

which  the  CrownJs  a  mere  "  royal  trustee,"  or  even  less  | 

than  a  trustee.  | 

But    the   Privy    Council    case    of    WUdes  v.    The  ] 

Attorney  General  of  Trinidad  (6),  is,  in  my  opinion, 
the  decision  most  applicable  to  the  present  case, 
although  not  cited  during  the  argument;  and  of 
course  of  the  highest  authority.  In  that  case  it 
appeared  that  the  Colonial  Court  of  Trinidad  had 
decided  in  favour  of  a  preferential  claim  made  by 
the  Crown  against  a  mortgaged  estate  for  moneys  due 
bj'  the  Treasurer  of  that  colony,  under  a  bond  to  her 
Majesty,  in  respect  of  deposits  received  and  held  by  him 
in  his  official  capacity,  though  received  from  the  Escri- 
banos  or  Registrars  of  the  local  Court.  The  matter 
coming  by  appeal  before  the  Privy  Council,  Mr.  Baron 
Parke,  on  behalf  of  their  Lordships,  distinctly  limits 
the  prerogative  of  "Crown  debts  to  debts  due  from  the 
Crown  to  private  persons,  or  debts  due  to  the  Crown 
from  Government  officers  in  their  public  capacity,  and 

(a)  1  Ball  k  Beat.  197,  199.  (b)  8  Moore*s  P.  C.  R.  200. 
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Inre   ^     ship's  words  are  : — "  We  think  it  is  impossible  to  say 

luBolvent      that  these  deposits  either  constituted  a  debt  from  the 

Estate.        Crown  to  the  individual  suitors,  or  a  debt  from  the 

Treasurer   to   the   Crown   as  a  parcel  of  the  public 

revenue,"   and,   therefore,    such   debt   could  have  no 

priority. 

Now,  applying  this  high  authority  to  the  present  case, 
it  appears  plain  to  me  that  the  usual  administration 
bond,  though  in  foim  payable  to  her  Majesty,  her  heirs, 
and  successors,  as  in  the  Trinidad  case,  does  not  thereby 
create  or  constitute  in  se  a  debt  from  the  Crown  to  the 
parties  beneficially  interested  ;  and  it  is  equally  obvious 
that  it  does  not  create  or  constitute  a  debt  to  the  Crown 
£rom  the  public  officers  as  a  parcel  of  the  public 
revenue. 

Nor  do  I  think  that  the  case  of  Queen  v.  Bayley  (a), 
before  Lord  St.  LeonardSy  can  be  held  to  throw  any 
doubt  upon  this  distiliction  of  Crown  debts,  for  that 
learned  Judge,  at  the  close  of  his  judgment,  expressly 
recognises  this  distinction,  on  the  authority  oiEx  parte 
Usher,  and  other  cases ;  and  his  Lordship  decided  in 
favour  of  the  Crown  in  that  particular  case  then  before 
him,  upon  the  words  of  tlie  particular  statute  then  under 
consideration,  and  without  in  the  least  impugning  the 
distinction  contended  for.  The  words  of  Lord  SU 
Leonards  are: — "In  all  the  cases  the  Court  distin- 
guishes the  real  debts  of  the  Crown,  and  those  whirh 
are  only  securities  for  the  benefit  of  private  persons." 

It  being  therefore  clear  that  this  is  not  a  Crown  debt 
in  any  prerogative  sense,  it  follows  that  this  claim 
against  the  insolvent's  estate  must  be  subjected  to  all  the 
legislation  as  to  "  debts,"  *'  debtor,"  and  "  creditor," 
as  used  in  their  ordinary  sense  throughout  the  31st  and 
86th  section  of  5  Vic,  No.  17,  and  elsewhere  in  the 
Insolvent  Act.  Consequently  the  decision  of  the  learned 
Chief  Commissioner  was,  in  xny  opinion,  perfectly- 
correct.  This  appeal  will,  therefore,  be  dismissed  with 
costs. 

(a)  ]  Dru.  &  War.  ;  4  Ir.  Eci-,  R.  142. 
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Cheeke,  J.     I  concur  in  the  judgment  of  Mr.  Justice         ^^^^- 

Hargrave,  that  the  decision  of  the  Chief  Commissioner         In  re 
,  2i        J  Bfckland's 

be  COntirmed.  Insolvent 

I  consider  the  case  of  Wildes  v.  Attmiiey  General  Estate. 
of  Trinidad  (a)  decisive  of  the  point,  that  "where 
there  is  a  preference  due  to  the  Crown,  it  is  only  for 
debts  due  to  the  Crown  from  the  Treasurer,  in  his  public 
capacity,  and  which  form  a  part  of  the  public  revenue 
debts  due  to  the  exchequer  of  the  Crown."  Again,  in 
Regina  v.  Bayley  (6),  the  Lord  Chancellor  says,  "  In 
all  cases  I  have  seen  the  point  distinguished  between  tlie 
real  debts  of  the  Crown  and  those  which  were  only 
securities  for  the  benefit  of  private  persons.'* 

Faucett,  J.  In  this  case  the  insolvent  had  become 
liable  under  an  administration  bond  entered  into  by 
himinpursuaiiceof  the  15th  section  of  4  G.  IV.,  c.  96, 
and  the  bond  was  put  in  suit  in  pursuance  of  the  terms 
of  the  16th  section  of  that  Act.  The  sequestration  took 
place  after  the  suit  had  been  commenced,  and  before 
judgment  had  been  obtained  ;  but  no  notice  was  given 
to  the  official  assignee,  nor  was  he  "  summoned  to  take 
up  and  defend  the  action  ; "  and  the  action  went  on, 
and  judgment  was  obtained  as  on  a  bond  to  the  Crown, 
and  as  if  no  sequestration  had  taken  place. 

An  application  was  then  made,  in  the  name  of  the 
Attorney-General,  the  nominal  plaintiff  in  the  action,  to 
prove  in  the  estate  forthefuUamoimt  of  the  judgment, 
and  such  proof  the  Chief  Commissioner  refused  to  allow. 
That  decision  is  now  appealed  against. 

It  is  contended,  in  substance,  on  the  part  of  the  ap- 
pellant, that,  this  being  a  Crown  debt,  the  Crown, 
although  not  bound  by  the  Insolvent  Act,  is  entitled,  if 
it  chooses,  to  take  advantage  of  it  and  prove  in  the 
estate  for  the  full  amount  of  the  judgment,  without 
showing  to  what  extent  the  person  who  is  really  inte- 
rested and  who  is  really  moving  in  the  matter  has 
sustained  damage. 

Now,  assuming  that  this  is  a  Crown  debt,  and  not 
questioning  the  proposition  that  the  Crown,  although 
(a)  3  Moore  P.  C.  R.  200.  (ft)  1  Dra.  k  War.  216. 
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^^^^'         not  bound  by  a  statute,  may  take  advantage  of  it,  I  am 

In  re         of  opinion,  that,  when  the  Crown  does  choose  to  take 

Insolvent      advantage  of  a  statute  by  which  it  is  not  bound,  it 

Estate.        must,  in  doing  so,  bring  itself  within  the  terms  of  the 

statute  and  follow  its  provisions. 

Under  what  section,  then,  of  the  Insolvent  Act  does 
the  Crown  now  proceed  ?  What  provision  is  there  in 
that  Act  that  will  authorise  the  present  claim  ? 

The  30th  section  prescribes  the  course  to  be  pursued 
in  respect  of  a  judgment  recovered  before  the  sequestra- 
tion. In  such  a  case  the  judgment  creditor  may  prove 
against  the  estate  for  the  amount  of  the  judgment. 

The  31st  section  prescribes  the  course  to  be  pursued 
when  the  order  for  sequestration  has  been  made  after 
the  commencement  of  an  action,  but  before  judgment 
has  been  obtained.  In  such  case  the  official  assignee 
must  be  ''summoned  to  take  up  and  defend  the  action" 
— a  provision  that  is  manifestly  a  reasonable  one,  and 
for  the  protection  ofHhe  creditors.  For,  as  the  order 
for  sequestration  has,  by  the  53rd  section,  the  eflfect  of 
divesting  the  insolvent  of  his  whole  estate,  he  has  no 
further  interest  in  defending  the  action  ;  nor,  indeed, 
can  he  be  supposed  to  have  the  means  of  doing  so.  The 
official  assignee  alone,  in  whom  the  estate  rests,  has  aD 
interest,  as  representing  all  the  creditors,  in  considering 
whether  an  action  ought  to  be  further  defended  or  not. 
Now  the  Crown  was  in  a  position  to  avail  itself  of  the 
provisions  of  this  section,  but  it  has  not  done  so. 

These  are  the  only  sections  that  contemplate  the  ad- 
mission of  proof  of  a  judgment  debt.  There  is  no 
section  which  provides  for  the  admission  of  proof  of  a 
debt  upon  judgment  recovered  after  the  order  for  se- 
questration has  been  made,  when  the  official  assignee 
has  not  had  notice  of  the  action.  To  allow  the  Crown 
to  prove  upon  a  judgment  recovered  under  such  cir- 
cumstances, would,  in  my  opinion,  be  introducing  into 
the  Act,  infavour  of  the  Crown,  a  provision  which  does 
not  exist.  It  would,  in  fact,  be  enabling  the  Crown  to 
prove  for  a  debt  which  had  accrued  subsequently  to  the 
sequestration.     On  this  ground,  therefore  (which  may 


Kfttute. 


CASES  AT  LAW.  249 

be  considered  a  technical  one),  I  am  of  opinion  that  the         ^^^^' 

decision  of  the  Chief  Commissioner  was  right.  ,^    ^»  ^*   . 

^     . ,        -r    1  .   1    .    .  .        ,  1       1    xi        ^u       Auckland  s 

Besides,  I  think  it  is  very  questionable  whether  the      insolvent 

proposition  that  the  Crown  is  not  bound  by  the  Insol- 
vent Act,  when  expressed  thus  broadly,  is  correct  in  its 
fall  extent.  If  it  means  (as  would  appear  to  have  been 
contended  for  on  behalf  of  the  appellant)  that  if  the 
Crowii  should  obtain  a  judgment  against  an  insolvent, 
after  the  sequestration  of  his  estate,  it  may  treat  the 
transfer  of  the  estate  effected  by  the  Insolvent  Act  as  a 
nullity,  I  doubt  very  much  whether  the  proposition  can 
be  supported  to  that  extent.  On  the  contrary,  I  am 
disposed  to  think  that  the  order  for  sequestration  has 
the  same  effect  against  the  Crown  that  an  actual  assign- 
ment after  a  commission  had  under  the  old  English 
Bankruptcy  Law,  according  to  which  the  transfer  of 
property  was  valid  against  an  extent  issued  by  the 
Crown,  subsequently  to  the  assignment  (a).  But  at 
present  it  is  unnecessary  to  decide  this  point  for  the 
reasons  already  given. 

A  further  question,  however,  of  considerable  import- 
ance, has  been  raised,  viz.,  whether  the  debt  in  this  case 
is  of  such  a  nature  that  the  prerogative  of  the  Crown 
will  attach  to  it  in  the  manner  claimed. 

Now,  it  is  quite  clear  that  under  the  16th  section  of 
4  G.  IV.,  c.  96,  the  bond  can  be  put  in  suit  only  by 
order  of  the  Court,  and  for  the  benefit  of  such  person  or 
persons  as  shall  appear  to  the  Court  to  be  interested 
therein.  Now,  such  persons  cannot  be  interested  to  the 
full  extent  of  the  bond,  unless  damage  to  that  extent 
has  been  sustained.  But  if  the  contention  on  the  part 
of  the  appellant  be  correct,  the  person  interested  might 
have  sustained  damage  to  a  trifling  amount,  and,  if 
allowed  to  prove  for  the  entire  amount  of  the  bond, 
might  obtain  a  dividend  far  exceeding  the  entire 
damage  sustained.  Surely  it  is  the  duty  of  the  Court 
to  see  that  such  an  injustice  shall  not  be  committed. 
The  Court,  which  alone  has  power  under  the  statute  to 

(a)  See  1  Bac.  Abr.  735,  Bankruptcy  (H.),  and  Amlen  v.  IVhile- 
held,  6  T.  B.  43t5. 
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^^^'         alloiv  a  person  to  use  the  name  of  the  Attorney-General, 

In  re         is  bound,  before  doing  so,  to  see  that  such  person  is 

Insolvent      interested ;   and  I  am  of  opinion,  that,  by  necessary 

Estate.        imphcation,  it  is  also  bound  to  see  that  the  authority  so 

given  is  not  abused,  but  shall  be  exercised  only  to  the 

extent  to  which  such  person  is  so  interested,  that  is,  to 

the  extent  to  which  he  has  sustained  damage.     I  am, 

therefore,  of  opinion  that  the  person  interested  (who  is 

really  the  party  moving  in  this  matter,  and  who  moves 

solely  for  his  own  benefit,)  is  not  entitled  to  claim  the 

benefit  of  the  bond  to  its  full  amount,  unless  he  shows 

that  he  has  sustained  damage  to  that  amount;  and, 

accordingly,  that  in  the  present  proceeding  he  is  not 

entitled  to  the  prerogative  right  which  he  claims. 

In  Ex  parte  Usher  (a),  the  Lord  Chancellor  draws  a 
distinction  between  a  "debt  subsequently  due  to  the 
Crown  "  and  a  debt  arising  under  a  security  somewhat 
similar  to  that  now  in  question.  The  Lord  Chancellor 
there  says  :  "It  certainly  does  not  appear  to  me  to  be  a 
debt  due  to  the  Crown,  nor  such  as  to  warrant  a  Baron 
of  th^jBxchequer  to  grant  a  fiat  for  the  purpose  of  an 
extent  issuing;  for  it  is  not  a  public  debt,  in  which 
case  alone  the  Crown  process  issues.  And  I  think  that 
the  form  of  the  security  does  not  alter  the  nature  of  the 
debt  in  this  respect." 

In  Rex  V.  Eyres  (b),  in  the  case  of  a  forfeited  recog- 
nizance. Lord  Mansfield  said:  "The  King  has  no 
interest  in  this  monej*^ ;  he  is  only  royal  trustee  for  the 
party." 

And  in  St.  John's  College  v.  Murcott  (c),  a  similar 
distinction  is  taken  between  a  suit  for  the  benefit  of  the 
Crown,  and  a  suit  in  die  name  of  the  Crown  for  the 
benefit  of  the  party. 

The  case  of  the  Qv£en  v.  Bayley  (d)  has  been  relied 
upon  as  showing  that  no  such  distinction  in  reaUty 
exists.  But  that  case  is  manifestly  decided  in  reference 
to  a  particular  statute.  And  when  the  Lord  Chancellor 
there  says,  "  I  do  not  think  that  there  is  any  distinction 

(a)  Ball  k  Boat.  197.     (6)  4  Burr.  2119. 

(c)  7  T.  R.  259.  (rf)  1  Dm.  k  War.  224  ;  4  Ir.  Eq.  R.  142. 
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in  this  respect  between  cases  in  which  the  Crown  is         ^^^^' 
beneficiall}'^  interested,  and  those  in  which,  as  it  is  said,         I'^  re   ^ 
the  Crown  is  but  a  '  Royal  trustee ; ' "  that  expression      insolvent 
must  be  taken  in  reference  to  the  case  and  the  statute        Estate. 
then  under  consideration.     And  in  a  later  part  of  this 
judgment,  the  Lord  Chancellor  distinctly  refrains  from 
expressing  any  opinion  on  the  cases  referred  to,  but 
merely  says  that  they  bad  no  bearing  on  the  case  then 
before  bim.     At  the  conclusion  of  his  judgment  the 
Lord   Chancellor  says : — **  No  difl&culty  can  arise  in 
practice  from  this  decision,  because  the  Court  never 
permits  a  recognisance  to  be  put  in  suit  without  its 
leave,  and  that  leave  would  not  be  granted  when  the 
enforcing  of  the   recognisance  would  be  contrary  to 
equity.     Upon  such  an  application  the  Court  would 
consider  the  equities  affecting  the  parties ;  but  the  pre- 
sent case  came  before  me  to  decide,  not  according  to 
equit}'  or  good  conscience,  but  according  to  the  strict 
rules  of  law." 

Now,  these  observations  appear  to  me  to  be  in  every 
respect  applicable  to  the  present  case.  For,  whether 
there  is  or  is  not  such  a  distinction  as  has  been  men- 
tioned between  debts  due  to  the  Crown,  in  which  it  is 
beneficially  interested,  and  debts  nominally  due  to  the 
Crown,  in  which  it  has  no  interest ;  and  whether  there 
is  or  is  not  any  difference  in  the  mode  of  procedure  in 
such  cases,  I  am  of  opinion,  in  the  first  place,  that  the 
present  claim  is  clearly  inequitable,  and  that  the  Court, 
looking  at  the  equities  affecting  the  parties  ought  not  to 
allow  it ;  and  in  the  next  place,  I  am  of  opinion,  con- 
sidering the  terms  of  the  16th  section  of  4  G.  IV., 
c.  96,  and  the  provisions  of  the  Insolvent  Act,  that  in 
strict  law  the  claim  cannot  be  supported. 

The  case  of  In  re  Ibbotson,  in  the  estate  of  Bryant, 
decided  in  this  Court  on  23rd  July,  1847,  has  been 
referred  to.  That  case  decides  that  the  Chief  Commis- 
sioner has  no  power  to  permit  a  judgment  of  the 
Supreme  Court  to  be  impeached,  unless  fraud  or  some- 
thing tantamount  thereto  were  positively  alleged.  Now 
tlie  present  decision  appears  to  me  to  be  entirely  in 
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1866. 


In  re 

Bucklakd'h 

Insolvent 

Estate. 


accordance  with  that  decision,  as  the  circumstances 
under  which  the  judgment  in  the  present  case  was 
obtained  ai*e  shown ;  and  they  are,  in  my  opinion,  as  I 
have  already  said,  such  as  require  that  the  damage 
really  sustained  by  the  person  interested  should  be 
examined  into. 

I  am  therefore  of  opinion  that  this  appeal  ought  to  be 
dismissed. 


September  18. 

A.  feme  CO- 
veH,  who  has 
obtained  a 
Judge's  order 
protecting 
personal  pro- 
perty acouired 
by  her  after 
deseition, 
under  the 
22  Vic,  No.  6, 
B.  4,  is  entitled 
to  sue  in  re- 
spect of  per- 
sonal property 
acquired  by 
her  after  such 
order. 

Secus  in 
respect  of 
personal  pro- 
perty belong- 
ing to  her 
husband,  and 
left  by  him 
in  her  posses- 
sion, and  for 
which  a  de- 
mand had 
been  made 
upon  the  de- 
fendant by 
the  husband. 


Clark  against  Hart  (a)*. 

A  PPEAL  from  the  Metropolitan  District  Court. 
This  was  a  case  of  detinue  brought  by  a  married 
woman  to  recover  certain  goods  valued  at  j£51  14s. 
The  defendant  pleaded  (1)  coverture  of  the  plaintiff; 
(2)  non-detinet ;  (3)  not  possessed.     Issue  thereon. 

At  the  trial,  before  Mr.  District  Court  Judge 
Doicling,  in  November,  1865,  the  learned  Judge  gave 
a  verdict  for  the  plaintiff  for  the  return  of  the  goods,  or 
£20  for  their  value,  and  one  shilling  for  their  detention. 
Some  of  these  goods  had  been  acquired  by  the  plaintiff 
after  she  had  obtained  a  Judge's  order  protecting  her 
personal  property  acquired  after  desertion,  under  the 
Deserted  Wives  and  Children's  Act,  22  Vic,  No.  6,  s.  4. 
But  with  regard  to  some  of  these  goods,  the  appeal  case 
contained  the  following  statement:  "  It  was  also  proved 
that  a  great  portion  of  the  goods  claimed  were  the  pro- 
perty of  the  plaintiff's  husband  prior  to  the  date  of  the 
said  protecting  order,  and  that  they  were  not  acquired 
by  the  plaintiff  after  the  date  of  that  order,  although 
they  were  in  her  possession  after  the  date  of  such  order, 
she  having  obtained  them  from  her  husband  before  such 
order,  and  that  they  were  left  by  her  upon  the  premises 
of  tlie  defendant  after  the  date  of  such  order,  in  his 
charge."  With  regard  to  these  latter  goods,  the 
learned  District  Court  Judge  was  of  opinion  that  the 
defendant  could  not  set  up  the  jm«  tertii. 

(a)  fiefoie  Stephen,  C.  J.,  Chccke,  J.,  and  FaueeU^  J. 
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The  Solicitor  General  for  the  appellant.  _  .J^??i__ 

Clark 

Stephen,  who  appeared  for  the  respondent,  was  called  "  hart. 
on  by  the  Court  as  to  these  latter  goods.  It  is  submitted 
that  the  plaintiff  can  make  a  bailment  of  these  goods  to 
another  person ;  and  that,  therefore,  if  they  are  not  re- 
delivered, she  can  maintain  an  action  for  the  breach  of 
contract,  or  of  trover ;  and  the  defendant  to  whom  they 
were  deUvered  by  the  plaintiff  cannot  set  up  the  right  of 
a  third  person.  Mere  possession  of  goods  is  sufficient 
to  maintain  an  action  of  trover  against  a  wrongdoer, 
and  he  cannot  set  up  the  title  of  any  one  else  ;  Jeffries 
V.  The  Great  Western  R.  C.  (a).  If  the  defendant  had 
taken  these  goods  out  of  the  plaintiff's  possession,  this  is 
a  distinct  authority  in  her  favour.  [Stephen,  C.  J. 
The  plaintiff  is  only  a  feme  sole  as  regards  goods 
acquired  by  her  after  the  order.]  The  defendant  has 
not  given  up  these  goods  to  the  husband,  nor  does  he 
allege  that  he  is  keeping  them  for  the  husband ; 
Bourne  v.  Fosbrooke  (b).  In  that  case  the  plaintiff, 
when  a  young  child,  resided  with  her  aunt  in  the  house 
of  the  defendant's  testator,  where  the  aunt  lived  as 
housekeeper,  and  the  plaintiff  was  almost  adopted  into 
the  testator's  family.  The  aunt  was  a  married  woman, 
living  apart  from  her  husband,  who  had  deserted  her ; 
and  previously  to  her  death  she  gave  the  plaintiff  some 
jewellery  and  apparel;  part  of  these  the  plaintiff  gave 
the  testator  to  keep  for  her,  and  the  rest,  she  placed  in 
her  own  boxes  in  the  testator's  house.  Upon  the  aunt's 
death,  her  husband  once  called  and  claimed  her  effects; 
but  the  testator  repudiated  the  husband's  right,  and  the 
husband  never  afterwards  claimed  them  or  interfered 
farther  in  the  matter.  When  the  testator  died  (which 
happened  whilst  the  plaintiff  was  away  at  school),  the 
defendant,  as  executor,  took  possession  of  the  articles 
which  had  been  so  given  to  the  plaintiff,  and  refused  to 
restore  them  to  her ;  and  it  was  held  that  the  plaintiff 
was  in  possession  so  as  to  be  entitled  to  maintain  an 

(a)  25  L.  J.  Q.  B.  106. 

{b)  84  L.  J.  C.  P.  164.    See  Ji.  v.  Hobsmi,  31  L.  J.  M.  C.  22. 


254  SUPREME  COURT  REPORTS. 

18^^-  action  against  the  defendant  for  these  articles;  and  it 
Clark  was  not  competent  to  the  defendant  to  set  up  the  right 
Hart.  ^^^  ^^^  aunt's  husband  as  an  answer  to  the  action. 
Erie,  C.J.,  in  delivering  judgment,  says:  "  We  should 
liave  had  great  difficulty  if  the  husband  had  come  for- 
ward and  demanded  the  goods,  and  the  defendant  had 
agreed  to  hold  them  on  the  husband's  account,  so  as  to 
have  enabled  the  defendant  to  have  come  in  under  the 
husband.  But,  considering  what  the  testator  said  when 
the  husband  came  and  claimed  the  articles,  (which, 
though  the  testator  was  wrong  in  his  law,  is  impor- 
tant as  showing  the  terms  on  which  he  held  such 
articles,)  I  see  nothing -to  authorize  the  defendant  in 
re/using  to  give  them  up  to  the  plaintiff.  He  is  not 
justified  in  setting  up  the  right  of  the  husband."  Butthe 
defendant  cannot  refuse  to  deliver  up  goods  merely  on  the 
ground  that  they  have  been  claimed  by  the  husband ;  and 
the  plaintiff,  therefore,  is  entitled  to  succeed  on  the  issue 
of  not  possessed.  There  is  nothing  in  this  case  equivalent 
to  eviction  by  title  paramount,  as  in  Beddle  v.  Bond  (a) ; 
and  the  defendant  is  estopped,  therefore,  from  disputing 
the  plaintiff's  right  to  recover.  The  words  of  the 
section  (6)  under  which  this  order  was  made  are  in  the 
plaintiff's  favour ;  for  they  protect  her  personal  pro- 
perty, "and  all  contracts  in  reference  to  such  personal 
property,  and  all  other  contracts  entered  into  by  her 
after  the  making  of  such  order."  Mason  v.  Mitchell  (c), 
and  The  Midland  Railway  Company  v.  Pye{d),  were 
referred  to. 

The  Solicitor-General,  for  the  appellant,  in  reply.  It 
is  admitted  that  the  action  will  lie  for  property  acquired 
after  the  making  of  the  order.  But  the  error  here  is 
that  the  learned  Judge  has  not  discriminated  between 
the  two  classes  of  goods,  and  therefore  there  must  be  a 
new  trial.  It  is  clear  that  as  to  the  husband's  goods  the 
plaintiff  was  her  husband's  agent,  and  that  as  his  agent 
she  left  them  in  the  defendant's  house,  and  that  there- 
fore it  was  no  case  of  bailment  at  all. 

(a)  34  L.  J.  Q.  B.  137.  (b)  22  Vic,  No.  6,  s.  4. 

(c)  34  L.  J.  Ex.  68.  (d)  30  L.  J.  C.  P.  814. 
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Stephen,  C.J.     I  am  of  opinion,  first,  that  the  wife         l^^^* 
has  clearly  a  right  to  sue  in  respect  of  such  of  the        Clark 
goods  as  had  been  acquired  by  her  since  the  order.     I        Hart. 
think  also  that  a  wife  could  recover  with  respect  to 
goods  acquired  by  her  after  the  order  and  deposited  by 
her  as  bailor.     But  that  with  respect  to  such  goods  as 
were    her    husband's    before    the    order,   he   having 
demanded  them  from  the  defendant,  the  wife  had  no 
longer  any  claim.     It  was  not  necessary  for  the  de- 
fendant to  give  up  the  goods,  for  it  must  be  assumed, 
after  the  demand,  that  he  holds  them  for  the  husband. 
As  to  all  such  goods  so  demanded  the  plaintiff  is  not  a 
feme  solcy  but  a  married  woman. 

Whether  she  could  maintain  an  action  like  this  in 
respect  of  goods  belonging  to  her  husband,  and  by  him 
'  left  in  her  possession,  but  not  demanded  by  him  from 
her  or  the  bailee,  we  need  not  and  do  not  determine. 

The  District  Court  Judge  has  thus  decided  rightly  as 
to  one  part  of  the  claim,  and  wrongly  as  to  the  other, 
and  the  case  does  not  enable  this  Court  to  distinguish 
between  the  two.  So  that  there  must  be  a  new  trial. 
As  a  rule  we  give  the  costs  to  the  successful  appellant. 
But  as  here  both  parties  succeed  partially,  and  as  the 
appellant  ought  to  have  restored  to  the  plaintiff  the 
goods  acquired  since  the  order,  and  is  wrongfully  dis- 
puting her  entire  claim,  we  think  that  the  costs  of  the 
first  trial  ought  to  abide  the  event  of  the  second,  and 
the  defendant,  the  appellant,  must  have  the  costs  of  this 
appeal  (a). 

The  other  Judges  concurred. 

Judgment  for  the  appellant. 


(a)  SetSeauian  v.  Hargrams,  1  Sup.  Ct  R.,  C.  L.  80  ;  and  Mac- 
bean  V.  TayUrr,  4  Sup.  Ct.  R.,  C.  L.  366. 
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September  14.  Ex  parte  MONSON  (a). 

A  wrvaut  OIR  W.  Manning  (Stephen  with  him)  moved  to  make 
nnU^^lyab-  absolute  a  rule  nisi,  to  rescind  an  order  made  by 

tt^'wred^^'^  ^^'''9^^^^'  '^•»  ^^  Chambers  (b),  and  for  a  prohibition  to 
vice  of  his  restrain  certain  justices  and  one  Hindniarsh  from  fur- 
reasonXle*^'**  *^®^  proceeding  in  respect  of  a  conviction,  whereby  the 
cause  before  applicant  Monson  was  sentenced  to  one  month's  im- 
of*the^nn°of  prisonment.  It  appeared  by  the  affidavits  that  the 
his  agreement,  applicant  had  hired  as  a  general  farm  servant  to  Hind- 

cannot  be  sen-      ^'^  ."  ii*  ^^ 

tencedto  marsh,  under  a  written  agreement  dated  August  17, 
ment  under  the  l®^^'  ^^^  ®^^  months — the  wages  were  to  be  at  the  rate 
second  section  of  £80  per  annum,  with  board  and  lodging,  or  hut  room 
andServMntT  *^^  certain  specified  rations.  It  was  further  agreed 
-A^ct.  that  Monson  should  receive  "the  reasonable  travelling 

Iirohibitioiis,     expenses  to  the  place  at  which  he  is  to  be  employed ;  it 

affidavits  of      being  understood  that  the  said  expenses  be  deducted 

what  occnrred  '^^  ,  ^ 

before  the  jus-  from  the  wages,  provided  the  agreement  be  not  faithfully 

admisSblo^to    Performed."     Wages  to  commence  from  the  time  of 

supplement  the  arrival.     On  the  18th  August,  Monson  left  Sydney  for 

Key  m^^^   HindmarsKs  farm,  at  Kiama.     On  the  morning  of  the 

be  used  for  the  20th  August,  he  told  Hindniarsh  that  he  could  not 
purpose  of  .  ,        ,     -i  .     .  i  -r-r  ^^.    ^ 

shewing  remam,  and  asked  permission  to  leave.     Upon  Hind- 

"^Toartywho  ^^^^^'^'^  refusal,  he  left  and  went  to  Shoalhaven.     On 

has  served  a  the  same  day  Hindmarsh  laid  an  information  against 

on^^othe"  Monson,   for   unlawfully   absconding  from   his    hired 

side  with  a  service ;  and  on  the  21st  a  warrant  was  issued  for  his 

intends  to  ap-  apprehension.      Monson  was  thereupon  arrested  and 

peal,  does  not  bi^ought  before  the  justices,  who  convicted  him,  and 

to  move  to  sentenced  him  to  two  months  imprisonment.     It  is  clear 

St^er!  *"^  ^  ^^^^  ^®  information  was  under  section  2  (c) ;  but  that 

(a)  Before  Stephen,  C.  J.,  ffargrave,  J.,  and  Cheeke,  J. 

{b)  An  application  for  a  prohibition  had  been  dismissed  by  Ear- 
grave,  J.,  in  Chambers,  with  costs. 

(c)  The  second  section  enacts  that  **  if  any  servant  having  entered 
into  such  service  shall  absent  himself  therefrom  without  reasonable 
cause,  before  the  term  of  his  contract  shall  have  expired  (whether  such 
contract  shall  be  in  writing  or  not),  shall  forfeit,  &c.  The  third  section 
enacts  that  if  any  servant  after  having  entered  into  any  contract,  either 
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the  conviction  and  punishment  were  under  section  3.         1866. 
Monson,  therefore,  was  sent  to  gaol  for  two  months,  for       ex  parte 
simply  "  absconding,"  which  is  utterly  unauthorised  by       Monson. 
the  statute.  There  was  no  allegation  or  evidence  that  he 
had  received  any  "  advance  "  whatever  on  account  of  his 
wages  ;  nor  that  he  refused  to  perform  his  work  to  the 
extent  of  his  advance.     Under  the  agreement  the  man 
was  to  receive  his  travelling  expenses,  which  are  to  be 
"  deducted  from  the  wages,  provided  the  agreement  be 
not  faithfully  performed."    But,  in  fact,  there  is  no  evi- 
dence that  the  travelling  expenses  were  paid.    [Stephen, 
C.  J.     On  the  depositions  there  is  no  evidence  of  an 
advance  ;  the  question  therefore  arises,  how  far  the  case, 
as  it  appears  on  the  depositions,  can  be  supplemented?] 

Butler,  for  respondent,  tendered  an  affidavit  of  the 
respondent  Hindmarsh  and  the  adjudicating  justices, 
that  he  (Hindmarsh)  had  caused  ten  shillings  to  be  paid 
for  Maji8on*8  passage  from  Sydney  to  Kiama ;  and  on 
the  question  of  the  reception  of  evidence  to  supple- 
ment the  depositions,  referred  to  Parsons  v.  Brown  {a), 
and  Taylor  on  Evidence  (6). 

Per  Curiam.  We  refuse  to  allow  any  affidavit  to 
supplement  the  evidence  given  before  the  magistrates. 
The  case  must  stand  or  fall  by  that  which  appears  on 
the  record.  There  may  be  exceptions  from  this  rule ; 
but  this  is  not  a  case  of  that  kind.  But  we  allow  the 
appellant's  affidavit,  denying  the  receipt  of  any  wages,  to 
be  used  to  show  merits — i.e.,  that  he  was  not  in  fact 
within  the  third  section.  For  the  fact  may  determine 
the  question  of  costs.  And,  similarly,  we  allow  the 
master  to  use  an  affidavit  (for  this  single  purpose  only — 

written  or  parol,  with  any  master  to  serve  him  for  any  time,  or  in  any 
manner  shall  obtain  from  such  master  any  advance  of  money  or  goods 
on  account  of  wages,  for  whicli  he  shall  iiavc  so  contracted  to  serve, 
and  shall,  after  obtaining  the  same,  neglect  or  refuse  forthwith  to  go 
to  the  place  at  which  he  shall  have  so  contracted  to  serve,  or  shall 
refose  to  perform  the  work  he  shall  have  so  contracted  to  perform,  to 
the  extent  of  the  advance  of  wages  so  made,  without  reasonable  cause, 
such  servant  so  offending  shall,  on  being  lawfully  convicted  thereof, 
be  imprisoned  with  or  without  hard  labour  for  any  term  not  exceeding 
three  months. 

(a)  8  C.  &  K.  295.  {h)  §  371. 

R— 5 
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1866.  not  to  support  the  conviction  or  the  record),  that  he  did 
Ex  parte  ^^  f^ct  give  evidence  of  the  payment  of  the  man's 
MoNsoN.  passage  money — or  rather,  that  he  provided  the  servant 
with  a  passage — although  no  trace  of  it  appears  on  the 
depositionson  the  charge.  As  to  Ex  parte  Speer,  Septem- 
ber 4, 1866,  we  did  not  on  that  occasion  refuse  to  receive 
the  justice's  affidavit,  or  allow  it  to  be  filed — ^for  in  fact 
it  had  been  filed  and  read  before  the  question  was  raised. 
But  we  refused  to  receive  or  act  on  it  for  the  purpose  of 
supplementing  the  case  before  the  justices ;  on  which 
we  decided  with  regard  only  to  the  evidence  and  pro- 
ceedings apparent  on  the  record. 

Butler  showed  cause.  The  affidavits  now  before  the 
Court  show  that  it  appeared  on  the  evidence  before  the 
justices,  that  Hindmarah  caused  ten  shillings  to  be  paid 
for  Monson's  passage  from  Sydney  to  Kiama,  and  that 
was  clearly  an  advance  of  wages ;  and  therefore  the  con- 
viction is  good  under  the  third  section.  But  the  appli- 
cant is  estopped  from  making  the  present  motion,  as  he 
has  taken  out  and  served  the  Judge*s  order  dismissing 
.the  present  application;  Ex  j)arte  Keogh{a).  It  is 
admitted  that  when  he  served  the  order  he  gave  notice 
of  appeal ;  but  it  is  submitted  that  he  did  not  thereby 
avoid  the  effect  of  service.  The  point  now  relied  on  in 
argument  is,  that  upon  the  information  as  framed  this 
conviction  cannot  be  sustained.  But  the  only  objection 
relied  on  in  Chambers,  and  therefore  available  upon  the 
present  application,  is  that  the  evidence  did  not  justify 
the  conviction.  It  is  submitted  that  as  the  agreement 
was  before  the  justices,  they  might  infer  from  that  that 
the  master  had  made  an  advance. 

Stephen  in  reply.  How  can  the  allegation  that  an 
agreement  was  entered  into  be  evidence  that  the  master 
had  performed  his  part  of  the  agreement  ?  The  advance 
for  travelling  expenses  was  not  wages. 

Stephen,  C.  J.  I  am  of  opinion  that  the  prohibition 
must  go,  and  that  the  Judge's  order  in  Chambers  dis- 

(a)  2  Sup.  Ct  R.,  C.  L.  210. 
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missing  the  application,  and  with  costs,  must  be  rescinded.  1866. 
It  would  be  most  dangerous  to  allow  proceedings  to  be  bx  parte 
taken  under  one  section  of  a  statute  which  inflicts  a  fine,  Monson. 
and  evidence  to  be  taken  in  support  of  such  proceedings; 
and  then  to  allow  the  justices  to  convict  under  another 
section,  which  provides  the  punishment  of  imprisonment. 
Such  a  state  of  the  law  would,  in  my  opinion,  be  most 
intolerable.  The  justices  ought  to  take  care  that  there 
is  inserted  in  the  depositions  evidence  sufficient  to  show 
the  offence  of  which  they  adjudicate  the  defendant  to  be 
guilty.  In  the  present,  case  they  have  punished  the 
applicant  under  the  third  section,  on  the  ground  that 
there  has  been  an  advance  of  wages.  Whereas  they 
received  evidence  as  if  the  proceedings  were  taken  under 
the  second  section,  which  deals  only  with  a  breach  of 
contract.  But  though  the  blunder  of  the  justices  is 
great,  and  they  are  blameable  for  not  having  caused  the 
evidence  as  to  the  advance  to  be  taken  down,  we  think 
that,  as  the  fact  of  such  advance  on  account  of  his  wages 
was  shewn  at  the  hearing,  and  as  the  appellant  has  in 
his  affidavit  in  support  of  this  application  denied  that  he  * 

received  any  wages,  and  as  he  refused  to  perform  his 
service  to  the  extent  of  the  advance,  the  merits  are  with 
the  master,  and  the  writ  must  go  without  costs.  But 
for  these  circumstances  we  should  have  given  costs 
against  the  justices,  as  the  case  is  a  gross  one.  The 
servant  does  not  also  appear  to  have  shown  any  sufficient 
excuse  for  his  refusal  to  serve  to  the  extent  of  the 
advance,  or  for  his  absconding.  We  think  that  sub- 
stantially under  the  words  of  this  agreement  any  ad- 
vance, if  made,  was  on  account  of  wages. 

I  think  the  applicant  had  a  right  of  appeal,  not- 
withstanding the  service  of  the  Judge's  order,  because 
that  service  was  accompanied  with  a  notice  that  he  in- 
tended to  appeal.  It  is  like  the  payment  of  money  under 
protest.  I  may  add  that  the  justices  state  in  their 
affidavit  that  evidence  was  given  of  the  payment  of  this 
advance.  There  is  no  reference  to  any  such  evidence  in 
the  depositions,  and  the  omission  of  it  is  gross  dereliction 
of  duty  on  the  part  of  the  clerk  and  the  justices. 
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Ex  parte 
M0N8ON. 


Hargrave,  J.  I  think  the  applicant  had  offended 
under  the  third  section.  The  advance  of  ten  shillings 
comes  within  the  meaning  of  the  word  wages,  as  con- 
tained in  the  agreement.  The  information  was  not 
strictly  under  either  the  second  or  third  sections,  for  the 
word  abscond  will  not  be  found  in  either.  The  charge 
therefore  was,  in  my  opinion,  as  much  under  the  third 
as  the  second  section ;  and  the  justices  believed  that 
they  were  proceeding  under  the  third  section.  It  is  clear 
that  costs  ought  not  to  be  given  in  such  a  case  against 
the  justices. 

Cheeke,  J.  I  think  the  prohibition  ought  to  go,  but 
without  costs.  The  justices  acted  without  jurisdiction 
when  they  proceeded  under  the  third  section. 

Rule  absolute. 


September  4. 


Ex  parte  Giblin  and  another  (a). 


On  motion  to     TiAVIS,  on  behalf  of  Thomas  Mansell  Giblin  and 

settlement  Gideon  Cranston,  creditors  of  one  John  Hamilton 

under  the  7tli 
section  of  the 
Insolvent  Act» 
it  appeared 
that  the  settle- 
ment was  exe- 
cuted within      1  .  J.     x- 
twelvemonths  ^^^  Sequestration 
before  the 
seauestratiou 
of  nis  estate 
by  the  insol- 
vent, who  had 
a  life  interest 
in  four  houses 
— his  eldest 
son  having 
the  reversion 
in  fee.     The 
father  and  son 
conveyed  the 
houses  to  a 
trustee,  to 

raise  money  on  them  for  repairs,  and  subject  thereto,  on  trust  for  the  former's  wife  for 
her  life,  and  then  for  two  younger  children  till  twenty-one,  with  remainder  to  the  eldest 
son,  the  original  reversioner.  No  money  had  been  raised  for  repairs — and  all  the  rent 
had  been  paid  by  the  trustee  to  the  wife.  Held,  that  the  settlement  was  not  voluntar}'. 
(a)  Before  SUph^ii,  C.  J.,  Hargrave,  J.,  and  Cheeke,  J.        (h)  5  Vic,  No.  17. 


an  insolvent,  moved,  under  the  seventh  section  of  the 
Insolvent  Act  (6),  on  notice,  to  set  aside  a  deed  of  settle- 
ment of  four  houses  in  Sydney,  executed  on  the  17th 
July,  1865,  by  Hamilton^  within  twelve  months  before 


It  appeared  that  under  his  father's  will  the  insolvent 
had  a  life  interest  in  the  houses  in  question,  with  a  re- 
version to  his  eldest  son  in  fee.  By  the  deed  now  sought 
to  be  set  aside,  the  insolvent  and  his  eldest  son  conveyed 
the  houses  to  a  trustee,  to  raise  money  on  them  for  repairs, 
and  subject  thereto,  on  trust  for  the  wife  of  the  insolvent 
for  her  life,  and  then  for  two  younger  children  of  tlie 
insolvent,  until  they  were  twenty-one  years  of  age,  and 
finally  for  the  eldest  son,  the  original  reversioner.    It 
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appeared  that  no  money  had  been  raised  for  repairs,  and  i86«. 
that  all  the  rent  had  been  paid  by  the  trustee,  under  the  Kx^rte 
settlement,  to  the  wife.  Before  the  execution  of  tlie  <Jiblin 
deed  of  settlement,  there  had  been  a  contract  for  the 
sale  of  a  station  in  Queensland  to  the  insolvent,  by  the 
creditors  {Gihlin  and  Cranston)  making  the  present 
application.  This  contract  was  made  in  November,  1864. 
Under  it  the  purchase  money  was  payable  by  instal- 
ments ;  one-third  of  the  price  to  be  payable  on  delivery, 
one-third  in  three  months,  and  the  balance  in  six  months. 
There  was  also  a  power  of  sale  in  case  of  non-payment. 
Delivery  of  this  station  had  been  given  in  February, 
1865.  An  action  had  been  brought  for  the  breach  of 
this  contract  by  the  creditors,  in  July,  a  few  days 
after  the  execution  of  the  deed  of  settlement ;  and,  pend- 
ing the  action,  the  vendors  exercised  their  power  of  sale. 
The  action  was  tried,  and  a  verdict  was  obtained  by  the 
plaintiffs.  The  damages  were  calculated  after  giving 
credit  for  the  amount  obtained  on  the  resale  of  the 
station.  Judgment  having  been  signed,  the  plaintiff's 
(the  now  applicants)  obtained  the  compulsory  seques- 
tration oi  Hamilton's  estate.  It  is  contended  that  this 
deed  has  been  executed  without  valuable  consideration, 
for  the  mere  pui'pose  of  keeping  the  property  from  the 
insolvent's  creditors,  and  providing  for  his  wife  and 
children.  In  Sempill  v.  Lee  (a),  speaking  of  this 
seventh  section,  Stephen^  C.  J.,  in  delivering  judgment, 
says,  **  since  the  alienation  was  within  twelve  months 
before  sequestration,  it  would  as  against  all  then  existing 
creditors,  if  without  valuable  consideration,  be  liable  to 
be  set  aside."  He  adds,  "it  is  obvious  that  the  term 
valuable  consideration  cannot,  without  involving  an'ab- 
surdity,  be  taken  to  mean  or  include  any  and  every 
pecuniary  advance  or  payment,  whatever  the  amount. 
It  would  be  admitted  that  no  conveyance  founded  on  a 
payment  or  consideration  merely  illusory,  for  instance, 
could  be  supported.  If  the  money  consideration  be  such 
as  irresistibly  to  suggest  the  idea  that  some  other  induce- 
ment tlian  'this  caused  (and  not  merely  influenced)  the 

(a)  4  Sup.  Ct.  R,,  Eq.  103 
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1866.  act  of  alienation,  sucli  consideration  cannot,  in  my 
Ex  parte  Opinion,  be  deemed  a  ^  valuable  *  one,  within  the  intent 
GiBLix  and  meaning  of  this  enactment."  The  debt  was  really 
due  before  the  settlement,  and  the  "  cause  of  it  "  arose 
several  months  before.  It  is  quite  clear  that  a  convey- 
ance from  a  husband  to  a  wife,  without  any  pecuniary 
consideration  moving  from  the  wife,  is  void  as  against 
creditors :  Fitzer  v.  Fitzer  (a),  Taylor  v.  Jones  (i). 
As  regards  the  rights  of  these  creditors,  the  stipulations 
in  favour  of  these  collateral  relations  are  voluntary  and 
void.  He  referred  to  Myddleton  v.  Lord  Kenyan  (c), 
Pxdvertoft  v.  Pidvertoft  (d),  and  to  Twyne's  case  (e). 

The  Attorney  General  and  Wilkinson  shewed  cause. 
There  was  a  valuable  consideration.  The  son  con- 
veys his  reversion,  in  consideration  of  his  father  pro- 
viding for  his  mother  and  her  young  children.  And 
similarly  the  father  conveys,  in  consideration  of  his  son, 
the  reversioner,  joining  in  the  provision.  The  concur- 
rence of  either  party  was  necessary,  and  amounted  to  a 
valuable  consideration.  In  Pidvertoft  v.  Pulvertofiif) 
Lord  Eldon  says,  "In  the  case,  for  instance,  of  a  father, 
tenant  for  life  with  remainder  to  his  son  in  tail,  they 
may  agree,  upon  the  marriage  of  the  son,  to  settle  not 
only  on  his  issue,  but  upon  the  brothers  and  uncles  of 
that  son  ;  and  the  question  will  be  whether  they, 
although  not  within  the  consideration  of  marriage,  are 
not  within  the  contract  between  the  father  and  the  son — 
both  having  a  right  to  insist  on  a  provident  provision 
for  uncles,  brothers,  and  sisters,  and  other  relations,  and 
to  say  to  each  other,  *  I  will  not  agree,  unless  you  will 
so  settle.' "  He  referred  to  Heap  v.  Tonge  (g).  There 
was  also  no  debt  contracted  before  the  execution  of  this 
deed.  If  the  insolvent  was,  at  that  time,  free  fro'm  debt, 
he  is  not  affected  b}'^  the  provision  of  this  section.  In 
Ex  parte  Weakley  (A),  an  application  was  made  under 
this  7th  section  to  set  aside  a  voluntary  settlement  made 

(a)  2  Atk.  512.  {b)  Id.  600. 

(c)  2  Vc8.  410.  (rf)  18  Vesw  92. 

(c)  1  Sm.  L.  C.  1.  (/)  18  Ves.  92. 

(V)  9  Hare  104.  (A)  December,  1861. 


CASES  AT  LAW.  263 

b}'  the  insolvent  White;  and  Mr.  Justice  Milford,  in  1866. 
delivering  judgment,  thus  expresses  himself  with  regard  ex  parte 
to  the  jurisdiction  created  by  this  section,  "  This  appli-  P^'*''!.? 
cation  is  made  to  the  summary  jurisdiction  given  to  the 
Court  by  the  seventh  section  of  the  Insolvent  Act,  and 
I  am  of  opinion  that  such  jurisdiction  cannot  be  carried 
beyond  that  given  by  the  Act.  There  is  no  inherent 
jurisdiction  in  the  Supreme  Court,  in  its  insolvency  juris- 
diction, to  set  aside  or  declare  a  deed  to  be  void  on  a 
summary  application."  He  then  says,  "  This  section 
enacts  that  all  alienations  made  by  an}'  person  after  he 
has  contracted  any  debt  maybe  set  aside ;  it  is  necessar}', 
therefore,  for  the  persons  seeking  the  aid  of  the  Court,  to 
show  that  the  insolvent  had  contracted  a  debt;  and  by  a 
debt  I  apprehend  is  meant  something  substantial,  not 
merely  a  trifling  debt  that  might  be  owing  for  servants* 
wages,  or  to  a  butcher  or  baker.  A  good  deal  of  argu- 
ment was  used  to  show  whether  or  not  the  cause  of  debt 
arose  before  the  alienation,  which  is  another  condition  to 
be  established  before  the  creditor  can  apply  to  have  the 
deed  set  aside.  There  must  have  been  a  debt  due  at  the 
time  of  the  alienation,  and  the  party  applj'ing  must  have 
had  a  cause  of  debt  at  that  time."  [Stephen,  C.  J.  But 
before  the  alienation  it  seems  there  was  one  instalment 
overdue  to  his  creditor,  from  whom  he  had  purchased 
the  station.]  But  the  creditor  had  proceeded  to  sell  the 
station,  and  therefore  waived  his  right  of  action  for  the 
instalment.  In  this  action  brought  for  the  two  instal- 
ments, the  plaintiff  entered  a  nolle  prosequi  on  the  com- 
mon counts,  and  got  judgment  only  on  the  count  alleging 
theconti'act  of  sale,  and  claiming  damages  for  the  breach. 
There  being  a  power  of  sale,  the  contract  was  con- 
ditional, and,  therefore,  there  was  no  debt.  Where 
goods  are  sold  on  a  condition,  that  if  they  be  not  paid 
for  at  a  time  specified,  the  owner  may  resell  them,  and 
the  vendee  shall  be  answerable  for  any  loss  on  the  resale, 
such  is  a  conditional  and  not  an  absolute  sale  ;  and  if, 
therefore,  the  vendee  do  not  pay  at  the  specified  time, 
and  the  vendor  resell  at  a  loss,  he  cannot  maintain  an 
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1866.         action  for  goods  sold  and  delivered ;  Lainondy.  DaveU  (a). 

Ex  parte       So  where  the  defendant  bought  goods  by  auction,  upon 

GiBLiN        ^]^Q  condition  that  they  were  to  be  cleared  away  at  the 
and  another.  "^  -  •  3 

buyer's  expense  in  fourteen  days,  and  the  price  paid  on 

or  before  delivery — and  if  any  lots  remained  uncleared 
after  the  term  allowed,  the  deposit  money  should  be  for- 
feited, the  goods  resold,  and  the  loss  on  resale  made  good 
by  the  present  purchaser,  the  Court  seemed  to  think 
that  after  a  resale  by  the  vendor,  as  upon  default  made 
by  the  first  purchaser,  he  could  not  recover  against  the 
first  purchaser  for  goods  bargained  and  sold ;  Hagedom 
V.  Laing  (h).  *'If,"  said  the  Court,  **  it  be  a  contract 
of  bargain  and  sale,  it  certainly  is  subject  to  a  condition ; 
for  if  the  purchaser  do  not  take  the  goods  within  a 
certain  time,  the  seller  may,  by  the  terms,  rescind  the 
contract ;  he  may  resell ;  and  if  he  resells,  I  think  he 
shews  his  dissent  to  the  contract  of  bargain  and  sale." 
It  is  submitted  that  in  this  case  the  action  was  com- 
menced too  soon.  How,  under  a  contract  like  this, 
could  there  be  a  debt  until  the  expiration  of  the  teim  of 
credit  ?  [Stephen,  C.J.  Would  there  not  be  a  debt  as 
soon  as  the  first  instalment  was  due  and  unpaid?  (c).] 

Davis  in  reply.  The  estate  was  sold  by  Giblin,  and 
bought  by  the  insolvent  for  JE6000— payable,  £2000 
cash,  and  the  residue  by  equal  payments  in  three  and 
six  months  ;  therefore,  there  was  a  debt  due,  at  all 
events,  in  February  and  May,  as  to  a  portion,  and 
jmyable,  but  left  unpaid.  And  as  to  valuable  conside- 
ration, can  there  be  any  doubt  that  the  whole  arrange- 
ment was  solely  to  secure  the  property  from  his  creditors 
(the  present  applicants,  from  whom  he  had  bought  a 
valuable  estate),  for  his  wife's  benefit.  It  appears  that 
not  a  shilling  was  expended  by  the  trustee,  nor  any 
mortgage  executed  for  repairs.  So  that  there  is  nothing 
to  support  the  deed,  beyond  the  affection  of  the  insolvent 
for  his  wife,  and  of  the  son  for  his  mother. 

(a)  9  Q.  B.  1080.  (6)  6  Taunt  166. 

(c)  See  Faul  v.  Dod,  2  C.  B.  800. 
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Stephen,  C.  J.     It  is  necessar}'^,  under  the  seventh         1866. 

section  of  the  Insolvent  Act,  to  show  that  the  insolvent      Ex  parte 

had  contracted  a  debt  at  the  time  he  made  the  settle-       9'"^[? 

T  ,     ,.  .  .    .       .      ,  .  ,     ,,  and  another, 

ment.    I  decline  to  give  an  opmion  m  this  case,  whether 

the  insolvent  was  so  indebted.  But,  assuming  that  he  was 

indebted  at  the  time  of  the  execution  of  the  settlement 

(on   the   principle,  dehitiim  in  ijresenti  solvendam  in 

Juturo),  yet,  in   my  opinion,  that   settlement  was  for 

valuable  consideration.  The  circumstances  are  suspicious. 

But  it  is  clear  that  the  son  cannot  defeat  this  deed,  as 

against  his  mother,  brother,  and  sister.     The  father  has 

made  over  his  life  interest  in  order  to  get  the  houses 

repaired  (for  his  son's  benefit,  eventually),  and  the  son, 

in  consideration  of  this,  has  made  over  his  reversion  for 

bis  mother's  life,  and  for  the  benefit  of  his  brother  and 

sister,  till  they  are  twenty-one  years  of  age  respectively; 

and   this   again,  being   done   at  the  father's  request, 

became  a  valuable  consideration  by  him  to  the  father. 

Hahgrave,  J.  I  think  no  doubt  ought  to  be  thrown 
upon  the  opinion  that  there  was  a  debt  in  this  case. 
But,  although  the  facts  are  suspicious,  it  is  clear  the 
settlement  was  not  without  valuable  consideration. 

Cheeke,  J.,  concurred. 

Eule  discharged  with  costs  (o). 


(a)  See  Ithcll  v.  Bean/',  1  Ves.  215. 
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Junes.  The  Queen  against  Dalrymple  (a). 

The  prisoner     CJPECIAL  case  reserved  for  the  consideration  of  the 

.  obtained,  by      ^<^7 

false  pre-  Judges,  under  the  13  Vic,  No.  8,  by  the  Chairman 

Klw  of  ^^  Quarter  Sessions,  holden  at  Sydney, 
a  club,  money  The  prisoner  was  charged  in  the  information  with 
was  in  charge,  obtaining  from  one  Cassidy,  on,  &c.,  a  sum  of  j£5,  the 
and  for  which  property  of  Cassidy,  by  falsely  pretending  to  him  that  a 
Bible  and  ac-  cheque  for  £6  lis.  lOd.,  which  he  presented  then  to 
the'dub^^  ^°  him,  was  a  good  and  available  cheque  for  the  payment, 
Held,  that  the  and  of  the  value,  of  that  amount ;  whereas  the  contrary 
EeconvicTef  of  ^^^  ^^  ^^^^  *^  ^^^  knowledge  of  the  prisoner, 
obtaining  The  case   stated   that  "it  was  proved  in  evidence 

by  false  pre-  ^^^  Cossicly  was  the  steward  of  the  Union  Club 
inform  t^  ^^  ^^^  which  the  prisoner  was  aii  honorary  member)  ; 
laying  the  that  a  portion  of  Cassidy's  duty  as  such  stewaid 
money*m'thr  ^^^  ^^  receive  moneys  from  the  members  of  the  club 
steward.  for   refreshments,  &c.,  supplied  to  them,  and  to  ac- 

count for  and  pay  over  those  moneys  to  the  secre- 
tary of  the  club  ;  that  he  (Cassidy)  had  charge  of,  and 
was  responsible,  for  those  and  other  moneys  belonging 
to  the  club,  so  long  as  they  remained  in  his  hands  ; 
that  the  prisoner  came  to  Cassidy  on  the  day  in  question, 
and  enquired  for  his  (prisoner's)  account ;  that  it  was 
given  to  Irim  by  Cassidy^  and  amounted  to  £1  lis.  lOd. ; 
that  very  soon  afterwards  prisoner  presented  to  Cassidy 
a  cheque  drawn  by  prisoner  upon  the  Oriental  Banking 
Company,  in  favour  of  the  Union  Club,  or  bearer,  for 
£6  lis.  lOd.,  and  asked  Cassidy  to  give  him  the  change 
(or  difference  between  that  sum  and  the  £1  lis.  lOd., 
amoimt  of  his  account) ;  that  Cassidy  thereupon  handed 
to  him  £5  ;  that  he  did  so  believing  the  cheque  to  have 
been  a  good  and  available  one,  and  that  if  he  had  not  so 
believed,  he  would  not  have  given  him  the  £5  upon  the 
cheque.  And  although  Cassidy  stated,  upon  cross- 
examination,  that  he  would  have  given  the  prisoner  £5 

{a)  Before  Ilargrave,  J.,  and  Chicle ,  J. 


V. 

Dalrymple. 
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out  of  the  club  money,  if  the  prisoner  had  asked  him         1866. 
{Casmly)   to  do  so,  he  added  that   the  prisoner  did     The  Queen" 
not  ask  him  to  lend  him  (the  prisoner)  £6 ;  and  that 
he  (Cassidi/)  gave  the  prisoner  the  £5  (which  he  ob- 
tained from  him)  upon  the  faith  of  the  cheque. 

The  prisoner  left  Sydney  on  obtaining  the  £5  from 
Cassidy ;  and  he  (prisoner)  had  no  account  whatever 
with  the  Oriental  Bank.  The  cheque  was  accordingly 
dishonored,  when  sent  in  for  payment  on  the  19th 
January,  1866,  by  the  secretary  of  the  club,  to  whom  it 
was  handed  over  by  Cassidy  on  that  day,  when  account- 
ing for  the  moneys  of  which  he  had  then  charge  as 
steward  of  the  club. 

The  jury  found  the  prisoner  guilty." 
The  counsel  for  the  prisoner  moved,  in  arrest  of 
judgment,  that  the  property  in  the  jE5  had  been  im- 
properly laid  in  Cassidy ;  and  requested  the  learned 
chairman,  if  he  did  not  sustain  the  objection,  to  reserve 
the  question  for  the  consideration  of  the  Court.  There 
were  other  questions  reserved;  but  the  point  above 
stated  was  the  only  one  on  which  the  Court  delivered 
judgment. 

SalojHons  for  the  prisoner.  The  property  was  not 
rightly  laid,  and  the  conviction  must  be  quashed. 
Cassidy  was  the  steward  of  the  club,  and  was  accountable 
for  the  money  in  his  possession  belonging  to  the  club,  to 
Bentley,  the  secretary  of  the  club.  But  it  was  not  his 
property.  Cassidy  admits  that  he  took  the  money  of  the 
club,  and  replaced  it  by  the  prisoner's  cheque.  He 
refeiTed  to  li.  v.  Webster  (a)  ^  li.  v.  Burgess  (b),  and 
ii.  V.  Rudick  (c). 

Butler^  for  the  Crown,  contra.  Until  the  property 
has  come  into  the  possession  of  the  master,  it  can  be 
described  as  the  property  of  the  servant.  Cassidy  was 
not  a  mere  servant,  but  was  a  person  accountable  for  the 
money  which  was  in  his  possession  and  custody.  The 
principle  is,  that  when  a  person  is  accountable  for,  and 

(a)  31  L.  J.  M.  C.  17.  (b)  32  L.  J.  M.  C.  185. 

(c)  8  C.  &  P.  237. 


V. 

Dalrymple. 
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1866.  has  the  control  of,  money,  he  is  not  such  a  mere  servant, 
The  Queen  SO  that  the  property  in  such  money  cannot  be  laid  in  him. 
If  Cassidy  had  misappropriated  this  money,  he  would 
have  been  guilty  of  embezzlement,  as  it  had  not  arrived 
at  its  ultimate  destination ;  jR.  v.  Watts  (a).  He  referred 
to  jB.  v.  Hutchinson  {h),  R.  v.  Bemnant  (c),  and 
East  P.  C.  (d). 

Cur.  adv.  v\dt 

July  6.  Hargrave,  J.,  now  delivered  judgment  in  this  case  as 

follows : — 

In  this  case,  which  was  recently  argued  before  Mr. 
Justice  Cheeke  and  myself,  we  are  clearly  of  opinion 
that,  as  the  money  obtained  by  the  prisoner  from  the 
steward  of  the  club  was  money  he  had  charge  of,  and  for 
which  he  was  responsible  and  accountable  to  the  club, 
the  indictment  was  properly  drawn  as  laying  the  property 
of  such  money  in  the  steward.  See  Rex  v.  Bramley  (e), 
Reg.  V.  Walter  Watts  (/),  Reg.\.  Webste7'(g),BjidB€g. 
V.  Burgess  (h) — which  are  clear  authorities  in  support  of 
the  present  indictment. 

As  the  Court  decides  this  point  against  the  prisoner, 
and  as  the  argument  in  this  case  was  before  two  Judges 
only,  we  do  not  think  it  desirable  to  decide  the  other 
point,  viz.,  whether  the  District  Court  Judge  had  power, 
under  the  words  of  the  Colonial  Statute,  18  Vic,  No.  8, 
to  reserve  a  question  of  law,  not  taken  until  after  verdict, 
but  before  sentence ;  whether  the  point  be  taken  on  the 
application  of  counsel  "  during  the  trial,''  or  be  reserved 
by  the  Judge,  and  having  "  arisen  on  the  trial.'*  The 
conviction  therefore  stands  confirmed. 

Conviction  sustained. 


(a)  19  L.  J.  M.  C.  192.  {b)  R.  &  R.  412. 

(c)  }{.  k  R.  136.  (d)  2  Vol.  652, 

{e)  1  R.  &  R.  478.  (/)  19  L.  J.  M.  C.  196. 

{g)  81  L.  J.  M.  C.  17.  (A)  32  L.  J.  M.  C.  185. 
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Armstrong  and  wife  against  Fuller  (a). 

nPHE  first  count  was  by  the  two  plaintiffs,  for  the  false     By  sect.  7  of 

imprisonment  of  the  wife.    The  second  count  by  )^q^^  a^^w- 

the  husband  alone,  for  loss  occasioned  by  the  loss  of  the   son  may  ap- 

wife's  society.     Pleas  (1),  not  guilty  ;  (2),  after  stating  person  *'wL 

that  the  trespasses  in  the  two  counts  were  identical,  the  ^^^^^.^  ^"°"'*^ 
^  .  otfeuding 

plea  alleged  that  at  the  time,  &c.,  the  defendant  was  against  the 
possessed  of  a  certain  dwelling-house  at  Kiama,  and  that  j^^*;.  i^"^  tlT^ 
Sarah  Armstrong  being  then  found  by  the  defendant  in  constable,  to 

da  liAlr^ri  IIP* 

and  upon  the  said  dwelling-house  for  an  unlawful  pur-  fore  a  justice 
pose,  within  the  true  intent  andmeaningof  the  Vagrancy  ^^o  may  con- 
Act,  15  Vic,  No.  4,  the  defendant  gently  laid  his  hands  mary  way. 
on  the  said  Sarah  Armstrong,  in  order  to  apprehend  J^r^ted  the"* 
her,  doing  no  more  than  was  necessary  for  that  purpose,  plaintiff  and 
and  then  and  there  apprehended  her,  and  delivered  her  ^arge  to'a 
to  a  constable  of  the  place  where  she  was  so  apprehended ,  p?"*'^^^^- 
to  be  forthwith  taken  and  conveyed  before  some  justice  was  taken  by 
of  the  peace,  in  order  that  she  might  be  deait  with  {^fore'a^^^*' 
according  to  law ;  and  the  constable  accordingly  took  justice,  and 
the  said  Sarah  into  custody,  and  imprisoned  her  for  a  chargfd,  under 
reasonable  time  at  the  police  station,  for  the  purpose  of  ^^^^'  ^  ^^  tl^o 

same  ^ct 

bringing  her,  and  he  did  bring  her,  as  soon  as  con-  with  being  a 

veniently  could  be,  before  certain  justices  of  the  peace,  ^^^t^^^  \ , 

at  Kiama,  to  be  dealt  with  according  to  law,  in  respect  having  been 

of  the  said  offence ;  and  the  said  justices  having  duly  deiendanf  ^ 

proceeded  in  respect  of  the  said  charge  or  offence,  and  dwelling-house 

having  heard  and  determined  the  same  according  to  law,  foi  purpose^ 

adjudged  the  said  Sarah  to  be  guilty,  and  convicted  was  convicted 

1  r  .     -  J  1        J       -xi  •      XI       X  of  such  offence 

her  of  being  a  rogue  and  vagabond  withm  the  true  in  a  summary 

intent  and  meaning  of  the  said  Act;  and   the   said  piafutiinmvin 

justices  further  adjudged  that  the  said  Sarah  should  be,  sued  the  de- 

and  she  was,  imprisoned  in  Her  Majesty's  nearest  house  such^arrest^ 

of  correction,  in  Kiama,  for  the  space  of  one  hour;  ^^id ilmt, 

which  are  the  supposed  trespasses  in  the  counts  alleged,  that  tlie  con"^ 

viction  was 
wrong  in  fonn  and  substance,  and  that  there  was  no  offence  whatever  committed 
against  sect.  3  of  the  statute,  the  conviction  being  unreversed  was  a  complete  answer  to 
ilic  action. 

(a)  Before  Stephen^  C.  J.,  Har^ave,  J.,  and  Faucetty  J. 
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AllM.STKONfi 

ami  wife 

V. 

Fuller. 


November  29, 
1865. 


Averment,  that  the  said  conviction  has  not  been  appealed 
against,  and  the  same  is  still  in  full  force  and  unreversed. 
Issue  thereon. 

At  the  trial  before  Stephen^  C.  J.,  in  the  November 
sittings,  1865,  it  appeared  that  there  had  been  a  dispute 
and  some  litigation  between  the  parties,  as  to  a  certain 
house  and  land  at  Kiama,  and  that  the  female  plaintiff 
liad  entered  the  house ;  that  the  defendant  came  in  and 
asked  what  she  was  doing  there,  and  that  she  said,  "to 
maintain  my  rights  to  the  place  ;  that  it  belonged  tons, 
and  not  to  him."  Some  constables  appearing,  the  de- 
fendant gave  the  female  plaintiff  in  charge,  for  being 
illegally  on  his  premises  for  an  unlawful  purpose.  The 
plaintiff  was  then  taken  to  the  lock-up,  where  she  re- 
mained until  bailed.  The  case  came  on  before  the 
justices  about  ten  days  afterwards,  when  the  plaintiff 
was  convicted  and  sentenced  to  be  imprisoned  for  one 
hour. 

It  was  objected,  on  behalf  of  the  defendant,  that  the 
conviction  being  unreversed  was  conclusive,  and  must  be 
taken  to  establish,  as  between  the  parties,  that  the  plain- 
tiff was  found  on  the  premises  for  an  unlawful  purpose, 
within  the  meaning  of  the  statute,  15  Vic,  No.  4, 
ss.  3  and  7. 

The  learned  Judge,  although  inclined  to  think  the 
objection  fatal,  left  the  case  on  the  second  plea  to  the 
jury,  who  found  for  the  plaintiff.  The  issue  on  the  first 
plea  was  entered  for  the  plaintiff ;  the  defendant  having 
leave  to  move  to  enter  the  verdict  on  the  second  plea, 
if  the  Court  should  think  the  matter  stated  therein  was 
a  bar  in  point  of  law  to  the  action. 

Salatnons  moved  accordingly,  citing  Ex  parte  Clarke 
(a),  Brittain  v.  Kinnaird  (b),  Jackson  v,  HUl  (c), 
and  li,  V.  Dunn  (rf). 


June  14, 1866.  Isoacs  and  Windeycr  showed  cause.  If  Mrs.  Ami- 
strong  was  not  a  rogue  and  vagabond  at  the  time  of  her 
arrest,  she  could  not  become  one  afterwards,  merely  by 


(a)  2  Q.  B.  633,  635. 
(c)  10  A.  &  E.  492. 


(6)  1  B.  &  B.  432. 
(d)  12  A.  &  E.  609. 
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the  adjudication  of  the  justices.  A  trespass  having  been 
committed,  a  right  of  action  accrued  which  cannot  be 
divested  by  matter  ex  post  facto.  It  is  submitted  that 
the  conviction  by  the  justices  is  only  evidence  in  their 
favour ;  but  it  is  no  evidence  in  favour  of  the  prosecutor 
who  set  the  justices  in  motion. 

It  is  apparent  on  the  face  of  the  proceedings  that  the 
justices  had  no  jurisdiction,  and,  therefore,  the  conviction 
by  them  affords  no  answer;  Addison  on  Torts  (a).  As 
the  2)laintiff  claimed  title,  the  justices  had  no  power  to 
inquire  further.  The  case  was  this  :  by  the  seventh 
section  of  the  Vagrant  Act  any  person  is  entitled  to 
arrest  any  one  who  may  be  "found  offending  against  '* 
the  Act,  and  take  him  before  a  justice,  who  may  convict 
in  a  summary  way.  The  defendant  arrested  the  plaintiff 
imder  this  section,  and  gave  her  in  charge  to  a  constable. 
The  plaintiff  was  charged  with  being  a  rogue  and  a 
vagabond,  by  having  been  found  in  the  dweUing-place 
for  an  unlawful  purpose,  under  the  third  section ; 
and  was  convicted  by  the  justices  of  having  been 
found  in  a  dwelling-house  for  an  unlawful  purpose. 
[Stephen,  C.  J.  Ought  not  the  justices  to  have  ex- 
pressly adjudged  the 'person  to  be,  in  law,  a  rogue  and  a 
vagabond  ?  They  did  convict  the  plaintiff,  however,  of 
having  been  found  in  a  dwelling-house  for  an  unlawful 
purpose ;  and  the  fifteenth  section  provides  that  it  will 
be  sufficient  to  state  the  offence  in  the  words  of  the 
enactment  declaring  such  offence.] 

Sir  W.  Manning,  Q.  C,  and  Salamons  contra,  were 
stopped  b}'  the  Court. 

Stephen,  C.J.  I  think  that  we  ought  not  to  call  on 
the  defendant's  counsel  to  reply.  I  am  not  aware  of  any 
case  which  says  that  the  decision  of  a  justice  in  a  case  of 
this  kind  will  be  an  answer  to  an  action.  But  if  the  law 
be  otherwise,  every  one  putting  the  law  in  motion  would 
be  liable  to  most  vexatious  proceedings,  even  although 
he  has  obtained  a  conviction.  But,  in  my  opinion, 
assuming  that  the  conviction  was  wrong  in  form  and  in 
(a)  p.  620. 


1866. 

Armstrono 
and  wife 

V. 

Fuller. 
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substance,  and  moreover  that  (as  I  for  one  clearly  con- 
ceive) there  was  no  oflfence  whatever  committed  against 
the  statute,  is  it  not,  while  unreversed,  a  complete  answer 
to  this  action  P  The  defendant  merely  undertook  to 
satisf}*^  the  duly  constituted  judicial  tribunal,  that  the 
plaintiff  committed  the  offence  for  which  he  arrested  her; 
the  defendant  having  the  legal  power  so  to  arrest,  and 
to  take  her  thereupon  before  such  tribunal.  And  it 
would  be  intolerable  if  a  prosecutor  were,  notwithstand- 
ing— after  he  succeeded  before  such  tribunal — to  be 
made  answerable  in  an  action  for  such  arrest.  If  the 
plaintiff  was  guilty,  she  was  rightly  arrested.  If  she 
was  not  guilty,  her  proper  course  was  to  have  appealed 
against  the  magistrates*  decision.  Until  reversed  or 
quashed  on  such  appeal,  we  are  all  of  opinion  that  the 
defendant  is  protected  by  it.  As  to  the  plaintiff's  ob- 
jection that  there  was  no  jurisdiction  in  the  justices,  that 
would  of  course  be  fatal  were  the  point  established. 
But  in  a  case  of  this  kind  the  mere  assertion,  or  even 
admitted  fact,  that  the  plaintiff  was  in  the  dwelling- 
house  under  a  claim  of  title,  would  not  oust  the  juris- 
diction, however  good  as  matter  to  show  that  she  was  no 
rogue  or  vagabond.  Moreover,  the  Court  had  no  judicial 
knowledge  that  the  justices  were  apprised  that  the 
plaintiff  did  enter  under  a  claim  of  right ;  and  if  so 
apprised,  they  may  have  believed  such  assertion  and 
claim  to  be  a  mere  fiction.  The  verdict  therefore,  on 
the  second  issue,  which  raises  this  defence,  must  be 
entered  for  the  defendant. 

HARGRA\rE,  J.  I  quite  concur.  It  would  be  danger- 
ous to  throw  any  doubt  on  the  doctrine  enunciated  in 
Brittain  v.  Kinnaird.  The  conviction  is  conclusive 
evidence  of  the  facts  stated  in  it.  Until  reversed,  it 
must  be  taken  as  between  tliese  parties  to  be  the  best 
possible  evidence  that  the  plaintiff  was  a  rogue  and 
vagabond. 

Faucett,  J.  This  is  a  conviction  by  a  tribunal 
having  jurisdiction  over  the  subject-matter.  Evidence 
tending  to  show  that  the  plaintiff  was  not  guilt}',  does 
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not  oust  this  jurisdiction.    The  conviction  is  in  respect  ^     ' 

of  the  very  circumstances  under  which  the  arrest  was    '^and^i^^e ^ 
made,  and 
alleges  tha 
the  arrest. 


made,  and  relates  back  to  those  circumstances  ;    and       ^  v. 
alleges  that  those  circumstances  were  sufficient  to  justify 


Judgment  accordingly. 


Municipality  of  Waterloo  against  Hinoholifb^e  (a).  j,ine20  1866. 

nPHE  first  count  of  the  declaration  stated  that  the  The  first  count 

Municipality  of  Waterloo  sued  the  defendant  for  ration  suted 

that  before  and  at  the  time  of  the  committing  of  the  that  the  defen- 

grievances  heremafter  mentioned,  the  plamtifts  were  and  possessed 

of  a  wool- 
washing  establishment,  near  to  a  watercourse  and  certain  roads  and  lands  of  the- 
plaintitls  ;  and  that  the  defendant  kept  his  premises  so  insufficiently  and  improperly 
constructed,  and  in  such  a  bad  state  of  repair,  and  so  negligently  and  improperly  used 
them,  that  he  caused  great  quantities  of  water  to  overflow  therefrom,  over  the  plaintiffs* 
said  roads  and  lands,  and  into  the  said  watercourse — whereby  sundry  culverts  and 
bridges  on  it  were  broken,  and  the  roads  and  lands  became  torn  up  and  otherwise 
damaged. 

The  second  count  charged  that  the  defendant  wrongfully  caused  a  large  overflow  of 
water  from  his  premises,  in  and  upon  the  watercourses,  roads,  and  lands  of  the 
plaintiffs ;  whereby  the  culverts  and  bridges  were  broken,  and  the  roads  and  lands 
torn  up. 

Plea,  that  the  watercourses,  roads,  and  lands,  at  the  time  of  the  acts  complained  of, 
were  the  soil  and  freehold  ol  Sir  D.  C,  and  T.  B,  ;  and  that  the  defendant  did  the  acts 
by  their  permission.     Held,  on  demurrer,  bad. 

Another  plea  set  up  a  lost  deed,  whereby  the  then  owner  in  fee  of  the  watercourses, 
roads,  and  lauds  (not  named)  granted  to  the  then  owner  in  fee  of  the  woolwashing 
establishment,  whose  estate  the  said  Sir  D.  C.  and  T.  B,  had  at  the  time  of  the 
grievances,  and  to  his  heirs  and  assigns,  the  right — for  themselves  and  their  tenants — 
of  discharging  '*  surplus  '*  water  from  those  premises,  for  their  more  convenient  use  and 
occupation,  over  and  into  the  said  roads,  lands,  and  watercourses.  The  plea  then 
alleged  that  Sir  D,  C.  and  T.  B.,  being  seised  of  the  establishment,  demised  it  by  deed, 
together  with  all  rights  under  the  said  grant,  to  T,  H,  and  his  assigns  ;  and  that  the 
defendant,  being  the  latter's  tenant,  committed  the  grievances  in  the  exercise  of  the 
aforesaid  right.  Held,  on  demurrer,  a  good  answer  to  the  second,  but  not  to  the  first 
ount. 

Another  plea  stated,  that  before  the  plaintiffs  had  any  interest  in  the  watercourses, 
roads,  and  lands,  or  any  of  them.  Sir  D,  G,  and  T.  B.  were  seised  in  fee  of  the  wool- 
washing  establishment,  and  also  of  those  lands,  and  the  land  on  which  the  said  roada 
and  watercourses  have  since  been  constructed,  and  also  of  a  dam  adjoining  ;  and  that, 
being  so  seised,  the  said  Sir  V.  C,  and  T.  B.  demised  the  said  establishment  and  dam 
to  T.  H,  and  his  assigns,  for  a  term  still  unexpired,  with  tlie  right  to  discharge 
"  surplus  "  water  from  the  premises,  for  their  more  convenient  use  and  occupation,  upon 
and  over  the  aforesaid  lands — now  of  the  plaintiffs.  The  plea  then  stated  that  T,  H, ,  by 
deed,  assigned  the  term,  together  with  that  right,  to  the  defendant,  who  accordingly 
discharged  the  siurplus  water  as  he  lawfully  might.  Held,  on  demurrer,  no  answer  to 
the  first  count,  but  a  good  plea  to  the  second. 

(a)  Before  Stephen,  C.  J.,  Hargrave,  J.,  and  Faveett,  J. 
S — o 


V. 
HiNCHCLIFFE. 


274  SUPREME   COURT   REPORTS. 

^Q^^-  still  are  a  Municipality,  duly  constituted  in  accordance 
MuHioiPALiTT  with  the  provisions  of  the  Municipalities  Act  of  1858, 
Waterloo  ^^^  the  defendant  was  possessed  of  certain  premises 
known  as  the  Waterloo  Woolwashing  Estahlishment, 
situate  within  the  Municipality  of  Waterloo^which  said 
premises  were,  at  the  several  times  aforesaid,  used  by  the 
defendant  as  a  woolwashing  establishment,  and  the  said 
premises  were  adjoining  or  near  a  certain  watercourse, 
and  certain  roads,  ways,  and  ]ands  of  the  plain tiifs;  and 
that  the  defendant  being  so  possessed  of  the  said  premises 
as  aforesaid,  did,  on  divers  days  and  times,  keep  and 
continue  his  said  premises,  so  used  by  him  as  aforesaid, 
so  insufficiently  and  improperly  constructed  and  in  such 
an  insufficient  and  improper  state  of  repair,  and  did  so 
improperly  and  negligently  use  the  same,  that  he  caused 
and  permitted  large  quantities  of  water  to  overflow  fix)m 
his  said  premises  into  the  said  drain  or  watercourse  of 
the  plaintiffs,  and  into,  upon,  and  over  the  said  roads, 
ways,  and  lands  of  the  plaintiffs,  in  so  much  that  the 
said  drain  was  burst  by  the  said  overflow,  and  certain 
bridges  and  culverts  upon  the  same  were  broken  and 
otherwise  damaged,  and  the  said  roads  and  ways  were 
torn  up  and  greatly  damaged,  and  the  said  lands  were 
flooded ;  and  by  reason  of  the  premises  the  plaintiffs 
were  prevented  from  having  so  beneficial  a  use  and  occu- 
pation of  the  same  as  they  otherwise  would  have  had, 
and  were  put  to  expense  in  repairing  the  damage  so 
caused  as  aforesaid  by  the  said  overflow,  and  in  digging 
and  making  dams  and  drains  to  caiTy  off  the  said  water, 
and  in  erecting  and  making  other  bridges  and  culverts, 
and  in  repairing  the  bridges  and  culverts  so  damaged 
as  aforesaid. 

The  second  count  stated  that  the  defendant,  being 
possessed  of  the  premises  in  the  first  count  mentioned, 
did,  on  the  days  and  times  in  the  said  count  mentioned, 
wrongfully  cause  and  permit  a  large  overflow  of  water 
from  his  said  premises,  in  and  upon  the  drain  or  water- 
courses, roads,  ways,  and  lands  of  the  plaintiffs,  being 
such  municipality  as  in  the  first  count  mentioned  ; 
whereby  the  said  drain  was  burst,  and  certain  bridges 
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and  culverts  upon  the  same  were  broken  and  otherwise         ^^66. 
damaged,  and  the  said  roads  and  ways  were  torn  up  and  Mukioipalitt 
greatly  damaged,  and  the  said  lands  were  flooded ;  and     Waterloo 
by  reason  of  the  premises  the  plaintiffs  were  prevented  ^• 

from  having  so  beneficial  a  use  and  occupation  of  the 
same  as  they  otherwise  would  have.had,  and  were  put  to 
expense  in  repairing  the  damages  so  caused  as  aforesaid 
by  the  said  overflow,  and  in  digging  and  making  dams 
And  drains  to  carry  off  the  said  water,  and  in  erecting 
And  making  other  bridges  and  culverts,  and  in  repairing 
the  bridges  and  culverts  so  damaged  as  aforesaid. 

Pleas ;  (8)  That  before,  &c.,  the  watercourses,  drains, 
roads,  ways,  and  lands  in  the  declaration  mentioned, 
were  the  soil  and  freehold  of  Sir  D.  Cooper  and  T. 
Buckland  ;  and  the  defendant,  by  their  permission, 
•committed  therein  the  grievances  complained  of. 

Demurrer  and  joinder. 

(4)  That  at  the  times,  &c..  Sir  D.  Cooper  and  T. 
Buckland  were  seised  in  fee  of  the  woolwashing  estab- 
lishment in  the  declaration  mentioned,  and  of  a  certain 
dam  thereto  adjoining,  appertaining,  and  belonging, 
and  long  before  the  times  of  the  alleged  grievances,  by 
A  deed  made  between  the  then  owner  of  the  watercourses, 
drains,  roads,  ways,  and  lands  (now  of  the  plaintiffs),  and 
which  adjoin  the  said  woolwashing  establishment,  and 
which  said  owner  was  then  seised  thereof  in  fee,  and  the 
then  owner  of  the  said  woolwashing  establishment  and 
dam,  who  was  then  seised  in  fee  of  the  same,  and  whose 
estate  therein  the  said  Sir  D.  Cooper  and  T.  Buckland 
had  at  the  times  of  the  alleged  grievances  respectively, 
<but  which  deed  has  been  lost  or  destroyed  by  accident), 
the  said  then  owner  of  the  said  watercourses,  drains, 
roads,  ways,  and  lands,  granted  to  the  said  then  owner. 
of  the  said  woolwashing  establishment  and  dam,  and  to 
his  heirs  and  assigns,  the  right — for  himself  and  them- 
selves, his  and  their  tenants,  undertenants  and  servants — 
of  discharging  surplus  water  from  the  said  woolwashing 
establishment  and  dam,  into,  over,  and  through  the  said 
watercourses,  drains,  roads,  ways,  and  lands,  for  the 
more  convenient  use  and  occupation  of  the  said  wool- 
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18^^«  washing  establishment  and  dam  ;  and  that  long  before 

MuHioiPALiTT  the  committing  of  the  alleged  grievances,  the  said  Sir 

Waterloo  -^«  Cooper  and  T,  Buckland,  being  so  seised  in  fee,  and 

„      ^-  bein£^  so  entitled  under  the  said  grant  by  deed,  demised 

HiNCHCLlFFE.  °  ,  O  ^  » 

the  said  woolwashing  establishment  and  dam,  together 
with  all  rights  acquired  by  them,  under  the  said  grant 
so  lost  as  aforesaid,  to  one  T.  Hayes  and  his  assigns ; 
and  by  virtue  of  the  said  grant  and  the  said  demise  the 
defendant,  at  the  times  of  the  alleged  grievances  re- 
spectively, as  and  being  the  tenant  of  the  said  lessee  of 
the  said  Sir  D,  Cooper  and  1\  Btickland,  of  the  said 
woolwashing  establishment  and  dam,  was  entitled  to  the 
right  of  discharging  the  surplus  water  from  the  same, 
on,  to,  over,  and  through  the  said  watercourses,  drains, 
iK)ads,  ways,  and  lands,  for  the  more  convenient  use  and 
occupation  of  the  said  woolwashing  establishment  and 
dam ;  and  the  defendant  says,  that  the  alleged  grievances 
respectively  were  uses  by  the  defendant  of  the  said  right. 

Demurrer  and  joinder. 

(6)  That  long  before  the  committing  of  the  alleged 
grievances,  and  before  the  plaintiffs  had  an}'  estate, 
right,  title,  or  interest  of  any  kind  whatsoever,  in  the 
said  watercourses,  drains,  roads,  ways,  and  lands,  or  any 
part  thereof,  and  before  the  creation  of  the  said  Munici- 
pality of  Waterloo,  Sir  D.  Cooper  and  2\  Buckland 
then  being  seised  in  fee  of  the  lands  whereon  the  ways, 
roads,  watercourses,  and  drains,  in  the  declaration  men- 
tioned, have  since  been  made  and  erected,  with  the 
appurtenances,  and  being  also  seised  in  fee  of  the  wool- 
washing  establishment  in  the  declaration  mentioned,  and 
of  a  certain  dam  thereto  adjoining,  appertaining,  and 
belonging,  with  the  appurtenances,  by  deed  demised 
and  granted  to  one  T,  Hayes,  his  executors,  adminis- 
trators and  assigns,  for  a  certain  term  of  years,  which 
has  not  yet  elapsed,  and  which  demise  is  still  in  full  force 
and  existence,  the  said  woolwashing  establishment  and 
dam,  with  the  appurtenances,  including  the  right  for 
himself  and  themselves,  his  and  their  assigns,  tenants, 
nnd  servants,  to  discharge  surplus  water  from  the  said 
woolwashing  establishment  and  dam,  on,  to,  and  over 
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the  said  lands,  Upon  which  the  said  waj-s,  roads,  water-         ^^^^' 
courses,  and  drains  have  since  heen  erected,  for  the  Mukioipautt 

OF 

necessary  and  more  convenient  use  and  occupation  of  the  Wateeloo 
said  woolwashing  establishment  and  dam — ^now  of  the  „  ^• 
defendant ;  and  the  said  T.  Hayes,  under  and  by  virtue 
of  the  said  demise,  before  the  committing  of  the  alleged 
grievances,  and  before  the  creation  of  the  said  munici- 
pality, and  before  the  making  of  the  said  ways,  roads, 
watercourses,  and  drains,  entered  and  became  and  was 
possessed  of  the  said  woolwashing  establishment  and 
dam,  with  the  appurtenances,  and  continued  so  possessed 
until  the  assignment  hereinafter  mentioned.  And  that 
before  the  committing  of  the  alleged  grievances,  and 
before  the  creation  of  the  said  municipality,  and  before 
the  making  and  erection  of  the  said  ways,  roads,  water- 
courses, drains,  bridges,  or  culverts,  the  said  T.  Hayes 
by  deed  granted  and  assigned  to  the  defendant  all  his 
<the  said  T.  Hayes')  estate,  right,  title,  and  interest  in 
the  said  woolwashing  establishment  and  dam,  with  the 
appurtenances,  together  with  the  right  to  discharge  such 
siu*plus  water  as  aforesaid ;  and  the  defendant,  under 
and  by  virtue  of  the  said  assignment,  entered  and 
became  and  was  possessed  of  and  occupied  the  said  wool- 
washing  establishment  and  dam,  with  the  appurtenances, 
and  from  time  to  time  as  he  required  discharged  the 
said  surplus  water  from  his  said  woolwashing  establish- 
ment and  dam,  and  continued  so  possessed  and  in  occu- 
pation until  and  at  the  time  of  the  committing  of  the 
alleged  grievances  ;  and  the  defendant  being  so  as  afore- 
said possessed,  was  of  right  entitled  to  discharge  the 
said  surplus  water  from  the  said  dam,  over,  through, 
and  upon  the  said  lands,  upon  which  the  said  ways, 
roads,  watercourses,  drains,  bridges,  and  culverts  have 
since  been  made  and  erected ;  and  that  afterward^  and 
before  the  committing  of  the  alleged  grievances  the  said 
municipality  was  created,  and  had  full  notice  and  know- 
ledge of  the  premises,  and  it  thereupon  became  and  was 
the  duty  of  the  plaintiffs  to  make  and  form  (and  they 
did  make  and  form)  the  said  ways,  roads,  watercourses, 
and  drains,  over  and  through  the  said  lands,  and  to  take 
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18^^'         upon  themselves  the  care  and  management  thereof;  and 
Mtoioipalitt   that  it  thereupon  became  and  was  the  duty  of  the  plain- 
Watbrloo     tiffs  in  making  the  said  ways,  roads,  watercourses,  and 
„      ^'  drains,  to  provide  proper  culverts  and  other  like  ap- 

pliances, so  as  to  effectuall}'  carry  off  the  surplus  vater 
from  the  said  woolwashing  establishment  and  dam  of 
the  defendant,  when  and  as  it  was  fit  and  necessary,  in 
exercise  of  the  said  right — to  pennit  such  surplus  water 
to  flow  from  his  said  woolwashing  establishment  and 
dam ;  nevertheless,  the  plaintiffs  so  carelessly,  negli- 
gently, and  unskilfully  formed  and  made  the  said  ways, 
roads,  watercourses,  and  drains,  and  the  said  culverts 
and  other  like  appliances,  and  so  negligently  and  un- 
skilfully managed  the  same,  that  upon  the  defendant 
permitting  the  surplus  water  aforesaid  to  flow  from  his 
said  woolwashing  establishment  and  dam,  as  it  was 
necessary  for  him  to  do,  in  order  to  beneficially  enjoy 
ihe  same,  and  as  he  was  of  right  entitled  to  do,  in  conse- 
quence of  the  negligence,  unskilfulness,  want  of  proper 
care  and  management  on  the  part  of  the  plaintiffs,  and 
not  in  consequence  of  an}'  wrongful  act  on  the  part  of 
the  defendant,  the  said  surplus  water  from  the  said  wool- 
washing  establishment  and  dam  of  the  defendant  so  per- 
mitted to  flow  as  aforesaid,  did  a  little  injure  the  said 
ways,  roads.  Watercourses,  drains,  and  lands,  and  the 
bridges  and  culverts  thereupon,  in  the  declaration  men- 
tioned, which  is  the  alleged  grievance. 
Demurrer  and  joinder. 

Darley,  for  the  defendant,  in  support  of  the  demurrer 
to  declaration.  The  plaintiffs  do  not  show  that  the  name 
in  which  they  sue  is  their  proper  corporate  name.  It 
should  appear  that  this  was  the  name  given  them  by 
proclamation,  by  sect.  7  (a).  The  plaintiffs  do  not  show 
that  the  watercourse  and  land  alleged  to  be  injured  are 
within  the  municipal  limits.  [Stephen,  C.  J.  But  the 
declaration  alleges  that  the  watercourse  and  lands  were 
and  are  "  the  watercourse  and  lands  of  the  plaintiffs," 
and  that  they  are  "  a  municipality  duly  constituted " 

(a)  See  sections  2  and  6. 


V. 
HiNOHCLIPFR. 
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under,  &c.]     The    plaintiffs  have  no  j-ight  to  sue  in         1866. 

respect  of  the  alleged  injury — i.e.,  the  causing  an  over-    Municipality 

flow  of  water  from  defendant's  premises  into  and  over     Watrkloo 

plaintiffs'  watercourse  and  lands.    For  the  watercourses 

and  roads  are  only  under   the  plaintiffs'  **  care    and 

management,"  by  sect.  73  ;  and,  therefore,  not  being 

owners,  they  cannot  maintain  trespass.     It  is  like  the 

case  of  The  Duke  of  Newcastle  v.  Clark  (a),  where  it 

was  held  that  commissioners  of  sewers  cannot  maintain 

trespass  against  wrong  doers.     [Stephen,  C.  J.     But 

this  is  not  an  action  of  trespass ;  and,  moreover,  there  are 

not  only  roads,  but  also  "  lands  "  alleged  to  have  been 

injured,  and  to  belong  to  the  plaintiffs.    It  may  be  the 

fact,  therefore,  that  the  municipality  is  the  owner  in  fee 

of  tlie  soil  of  both  the  roads  and  the  lands.]     It  is  also 

contended  that  no  sufficient  actionable  damage  is  alleged. 

He  referred  to  Ricliards  v.  Whitford  (b),  and  Btdleti 

and  Leake's  Precedents  of  Pleadings  ^c). 

Stephen,  C.  J.  I  am  against  the  defendant  on  all 
these  points.  Having  regard  to  the  second  section,  it 
sufficiently  appears  that  the  plaintiffs  are  a  duly  consti- 
tuted municipality.  As  to  the  second  point,  the  de- 
muiTer  admits  that  the  plaintiffs  were  the  owners  of  the 
roads  and  lands.  But  this  they  could  not  be,  unless  the}*^ 
were  within  the  municipality,  sect.  7.  The  objection  in 
Richards  v.  Whitford  is  not  in  point.  There  the  only 
fact  alleged  and  admitted  by  the  demurrer  was  this  : 
that  G.  Barney  duly  promised  the  land  under  the  Orders 
in  Council.  But  any  (subsequent  or  previous)  issue  of 
a  lease  would  invalidate  the  promise.  It  was  clearl}*, 
therefore,  a  separate  and  independent  matter  to  have 
been  alleged. 

Habgrave,  J.,  and  Faucett,  J.,  concurred. 

Butler,  for  the  plaintiffs,  in  support  of  the  demurrer  to      "^""^  ^^• 
the  pleas.     The  pleas  must  be  a  sufficient  answer  to  both 
counts,  or  they  are  bad.     The  alleged  right  to  discharge 
water  overthe  plaintiffs'  lands  is  an  easement  ''ingross," 

(a)  8  Taunt.  602.      (6)  3  Sup.  Ct.  K.,  C.  L.  294.      (r)  p.  22. 
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^866.         and  will  not  pass  by  assignment  of  the  superior  tenement, 
MumciPALiTT    nor  bind  any  subsequent  owner  of  the  servient  tenement. 
Waterloo     '*  It  would  be,"  says  Creawell,  J.,  delivering  the  judgment 
of  the  Court  in  Ackroyd  v.  Smith  (a),  "  a  novel  incident 
annexed  to  land  that  the  owner  and  occupier  should, 
for  purposes  wholly  unconnected  with  that  land,  and 
merely  because  he  is  owner  and  occupier,  have  a  right  of 
road  over  other  land.     And  it  seems  to  us  that  a  grant 
of  such  a  privilege  or  easement  can  no  more  be  annexed, 
so  as  to  pass  with  the  land,  than  a  covenant  for  any  col- 
lateral matter."     [Stephen,  C.  J.    There  being  two  tene- 
ments, A.  and  B. ;  the  owner  of  A.  grants  to  the  owner 
of  B.  a  privilege  of  discharging  his  surface  water  over 
A. ;  the  plaintiff  contends  that  in  such  a  case,  upon  the 
sale  of  the  dominant  tenement  B.,  this  privilege  will  not 
pass ;  but  suppose  a  change  of  ownership  in  the  servient 
tenement  A.,  but  not  in  the  dominant  tenement  (that  is, 
in  this  case  the  woglwashing.establishment),  is  this  privi- 
lege or  easement  in  that  case  destroyed  ?]     As  to  the 
roads,  these  at  all  events  are  necessarily   under  the 
plaintiffs*  care  by  the  statute,  and  it  is  their  duty  to 
repair  them.     After  plea,  equally  as  after  verdict,  it 
must  be  assumed  that  the  roads  were  public,  and  under 
our    care.      Iloptiood   v.    Whaley  (6),    and  Banks  v. 
Angel  (c)  were  referred  to,  as  to  effect  of  pleading  over. 

What  the  plaintiffs  complain  of  is,  not  that  the  de- 
fendant has  discharged  the  water  in  question  simply, 
but  that  he  has  discharged  it  negligently.  [Stephen, 
C.  J.,  referred  to  Metcalf  v.  Hetherington  {d),  and 
Seymour  v.  Maddox  (<?).]  Every  one,  in  the  conduct 
of  that  which  is  harmful  to  others,  if  misconducted,  is 
bound  to  the  use  of  due  care  and  skill ;  and  a  wrong 
doer  is  not  without  the  pale  of i;he  law  for  this  purpose. 
In  the  Mayor  of  Colchester  v.  Brooke  (/),  it  was  held 
that  if  property,  as  oysters,  be  placed  in  the  channel 
of  a  public  navigable  river,  so  as  to  create  a  public 
nuisance,  aperson  navigating  is  not  justified  in  damaging 
such  property  by  running  his  vessel  against  it,  if  he  has 


(a)  10  C.  B.  188.  (6)  6  C.  B.  744. 

'  *  "  A.  &  E.  856.  (rf)  11  Exch.  257. 

i  Q.  B.  326.  (/)  7  Q.  B.  337. 


(e)  7  A. 
{e)  16  Q. 
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room  to  pass  without  so  doing.      The  fact  that  such     _18^ 

property  was  a  nuisance,  is  no  excuse  for  running  upon  Muhioipalitt 
it  negligently.      He  referred  to  Barnes  v.   iVard  (a),     Waterixk) 
and  TownshendY.Nathen{b).    The  plaintiffs  complain  hinohcuffk. 
of  a  wrong  and  bad  construction  and  negligent  keeping 
of  the  defendant's  dam  and  works,  whereby  the  water 
flowed  down.     [Stephen,  C.  J.     What  then  ?     The  de- 
fendant says,  **  I  have  a  right  to  send  down  the  over- 
flow, and  therefore  the  wrong  construction  or  wrong 
keeping  is  no  cause  of  complaint."]     The  negligence  is 
the  cause  of  the  special  damage,  and  this  is  not  met  by 
the  pleas.     He  referred  to  BHne  v.   Great   Western 
Railway  Co,{c). 

The  plea  of  Liberum  Tenevientum  is  no  plea  to  an 
action  framed  like  this.  On  the  pleadings,  it  appears 
that  the  plaintiffs'  possession  has  been  injured.  The 
gist  of  the  action  is  the  injur}'  caused  by  the  defendant's 
negligence.  How  can  it  be  an  answer  to  say  that  the 
defendant  is  entitled  to  the  freehold  ?  For  the  Court 
will  prevent  the  extension  of  the  anomalous  nature  and 
construction  of  this  plea  to  any  form  of  trespass  beyond 
that  in  which  the  usage  has  prevailed.  It  is  submitted 
that  the  defendant  could  have  no  right  to  throw  water 
even  on  his  own  land,  if  the  act  destroyed  our  water- 
courses there,  and  forced  us  to  build  them  over  again 
with  new  bridges,  &c.  Doe  v.  Wright  (d),  Roberts  v. 
Taylor  (e),  and  Holmes  v.  Neidands  (/)  were  re- 
ferred to. 

Darley,  for  the  defendant,  in  support  of  the  pleas. 
Under  the  sixth  section  of  the  Acts  Shortening  Act  (g), 
the  word  "  land,"  in  the  seventh  section  of  the  Munici- 
palities Act  of  1858,  includes  messuages,  tenements,  and 
hereditaments,  corporeal  or  incorporeal,  of  any  tenure  or 
description ;  and  a  municipality,  therefore,  may  be  seised 
in  fee  of  ways  and  watercourses.  But  if  so,  it  holds 
them  in  the  same  way  as  any  other  person,  and  not 

(a)  9  C.  B.  892  ;  19  L.  J.  C.  P.  195.  (b)  9  East  280. 

(c)  81  L.  J.  Q.  B.  103.     (rf)  10  A.  k  E.  781.      (c)  1  C.  B.  117. 
if)  11  A.  &  K.  44.     See  Jtffan  v.  Clark.  14  Q.  H.  71  :  Han'isoJiy. 
Blacicbimi,  34  L.  J.  C.  P.  109. 
((j)  Itf  Vic,  No.  1. 
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^^^^-  merely  under  section  73.    The  plea  of  liberum  teneinen- 

MuHiciPAUTY  tuni  is  good.      Suppose  A>  having  a  house,  leaves  it  in 

Waterloo  ^^^  morning,  and  that  B.  believing  himself  to  be  entided 

„      V-  to  the  house,  takes  possession  of  it.    A ,  returning,  finds 

HiNOHCLIFFE.     _    .  '  ,  •  i       , 

i>.  in  possession,  and  pumps  water  into  the  house  so  as  to 
render  it  uninhabitable.  In  an  action  by  B.  against  A., 
for  the  nuisance,  cannot  4*  plead  that  it  is  his  house, 
and  that  he  was  entitlecf  to  do  as  he  liked  with  his  own  ? 
[Stephen,  C  J,  Surely  not;  the  plea  must  sa}-,  "I 
have  a  right  to  the  house,  and  you  have  none.'*]  As  to 
the  fourth  plea,  it  is  submitted  that  this  right  alleged  is 
not  a  grant  or  easement  in  gross,  but  is  appurtenant  to  or 
inherent  in  the  land.  If  A.'s  lands  adjoin  B.'s  lands,  a 
right  of  way  over  B.*8  land,  granted  by  B.  to  A.,  would 
not  be  a  grant  in  gross.  In  other  words,  where  profit  in 
the  land  of  one  is  claimed  as  appendant  to  the  land  of 
another,  to  be  used  on  the  land  to  which  it  is  appendant, 
it  is  not  in  gross,  but  appendant  to  an  estate ;  Bailey  v. 
Stevens  (a).  There  is  nothing  in  the  case  of  Achvydv, 
Smith  to  show  that  if  the  right  of  passing,  «S(c.,  in 
question  in  that  case,  had  been  assigned,  the  grantee  of 
that  right  would  not  have  been  entitled  to  it.  He  re- 
ferred to  Hill  V.  Tuppej'ib),  and  Musketty.  HiU{c), 
It  is  submitted  that  under  the  circumstances  stated  in 
the  fifth  plea,  it  is  the  duty  of  the  plaintifiEs  to  construct 
the  requisite  culverts,  &c.  Suppose  that  the  culverts 
had  been  of  sufficient  strength  to  resist  the  water  coming 
down  from  the  woolwashing  establishment,  and  had 
thrown  it  back  upon  the  defendant's  premises  so  as  to 
injure  them,  the  defendant,  it  is  submitted,  would  have 
had  a  right  of  action  against  the  plaintiffs.  And  so  tlie 
defendant  is  not  responsible  for  the  injurj^  caused  by 
his  surplus  water  to  the  plaintiffs,  as  it  is  through  their 
own  negligence  the  culverts  are  not  strong  enough  to 
carry  it  away.  The  plaintiffs  are  liable  for  damages 
caused  by  the  improper  discharge  of  a  duty  imposed  on 
them  by  statute  ;  Hartnall  v.  The  Ryde  Commissioners 
(d),   Whitehotise  v.  Fellowes  (e).     In  this  latter   case, 

(a)  31  L.  J.  C.  P.  226,  (fc)  82  L.  J.  Ex.  217. 

(c)  5  H.  N.  C.  694.  (rf)  83  L.  J.  Q.  B.  89. 

(e)  80  L.  J.  C.  P.  305. 
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trustees  of  a  turnpike  road  converted  an  open  ditch,         ^^^^^ 

which  used  to  carry  off  the  water  from  the  road,  into  a  Municipalitt 

;  .  OF 

covered  drain,  placmg  catchpits  with  gratings  thereon  to     Waterloo 

enable  the  water  to  enter  the  drain.  Owing  to  the  in-  „  J- 
sufficiency  of  such  gratings  and  catchpits,  the  water,  m 
very  wet  seasons,  instead  of  running  down  the  ditch  as  it 
formerly  did  before  the  alterations  by  the  trustees,  over- 
flowed the  road,  and  made  its  way  into  the  adjoining 
land,  and  injured  the  plaintiff's  colliery  ;  and  it  was  held 
that  the  trustees  were  liable  for  such  injury,  if  they  were 
guilty  of  negligence  in  respect  of  such  gratings,  &c.  It 
has  been  held  that  a  company  undertaking  for  their  own 
profit  to  maintain  a  channel  for  carrying  off  water,  and 
neglecting  to  do  so  effectually,  are  responsible  for  damage 
done  to  the  adjoining  land,  by  reason  of  the  banks  giving 
way  after  an  unusual  rainfall,  although  other  persons, 
who  were  bound  to  keep  the  outlet  of  the  channel  of 
certain  dimensions,  had  failed  to  perform  that  duty,  and 
had  thereby  occasioned  an  increase  of  water  in  the 
channel,  without  which  its  banks  would  not  have  given 
way  ;  Harrison  v.  Great  Northern  B.  Co.  (a).  "  Sup- 
pose -4.,"  says  PoUock,  C.  B.,  in  his  judgment,  "  has  a 
drain  through  the  lands  of  B,  and  C\,  and  C  stops  up 
the  outlet  into  his  landfrom  J5.'«,  and.4.,  nevertheless, 
knowing  this,  pours  waterinto  the  drain  and  damages  j5., 
surely  A.  is  liable  to  B."  These  authorities  show,  that 
if  the  averments  in  this  plea,  which  are  admitted  by  the 
demurrer  to  be  true — namely,  that  these  culverts  were  so 
improperly  constructed  by  the  plaintiffs  that  whatever 
injury  accrued  was  owing  to  their  want  of  skill — were 
proved,  the  defendant  would  have  a  right  to  sue  the 
plaintiffs.  The  plea  sets  up  the  defence  of  contributory 
negligence.  [Stephen,  C.  J.  If  the  defendant  had  a 
right  of  discharging  his  surface  water  on  the  plaintiffs' 
land,  cadit  quastio  ;  if  he  had  not  such  a  right,  how  is 
the  plaintiffs'  negligence  material  ?]  Does  not  the  plea 
say,  "  admitting  that  the  defendant  is  negligent,  the 
plaintiffs  cannot  complain,  for  they  have  been  guilty  of 

(a)  83  L.  J.  Ex.  266. 
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1866.         contributory  negligence  ?  "   He  referred  to  Tvffx.  War- 
MukioiPALiTr    rtian  (a). 

OF 

VV  ATlf  TIT  OO 

V.  Butler  in  reply.     The  pleas  are  bad,  because  they  do 

HiNCHCLiFFE.  ^^^  allege  that  the  right  was  necessarily  exercised,  nor 
JuDe  22.         ,  \  •  X  •  X  X.  \? 

how.      A  new  assignment  is  not  necessary  here,     ror 

"excess  **  is  involved  in  the  complaint  in  the  declaration. 
He  refeiTed  to  Corby  y,  HUl(b),  Keppeli  v.  Bailey  (c), 
and  Gale  on  Easements  (d). 

Cur.  adv.  vult 

Septembers.  STEPHEN,  C.  J.,  delivered  judgment  is  this  case  as 
follows : — 

The  declaration  in  this  case  contains  two  counts.  The 
first  states,  that  the  defendant  was  possessed  of  a  wool- 
washing  establishment,  near  to  a  watercourse  and  certain 
roads  and  lands  of  the  plaintiffs;  and  that  the  defendant 
kept  his  premises  so  insufficiently  and  improperly  con- 
structed, and  ill  such  a  bad  state  of  repair,  and  so  negU- 
gently  and  improperly  used  them,  that  he  caused  great 
quantities  of  water  to  overflow  therefrom,  over  the  plain- 
tiffs'said  roads  and  lands,  and  into  the  said  watercourse — 
whereby  sundr}'  culverts  and  bridges  on  it  were  broken, 
and  the  roads  and  lands  became  torn  up  and  otherwise 
damaged.  The  second  count  charges,  that  the  defendant 
icrongfully  caused  a  large  overflow  of  water  from  his 
premises,  in  and  upon  the  watercourses,  roads,  and  lands 
of  the  plaintiffs ;  whereby  the  culverts  and  bridges  were 
broken,  and  the  roads  and  lands  torn  up. 

To  this  declaration,  several  pleas  have  been  put  in;  of 
which,  the  third,  fourth,  and  fifth  are  demurred  to.  The 
third  alleges  that  the  watercourses,  roads,  and  lands,  at 
the  time  of  the  acts  complained  of,  were  the  soil  and 
freehold  of  Sir  Daniel  Cooper  and  Thomas  Buckland; 
and  that  the  defendant  did  the  acts  by  their  permission. 
The  fourth  plea  sets  up  a  lost  deed,  whereby  the  then 
owner  in  fee  of  the  watercourses,  roads,  and  lands  (not 
named),  gi-anted  to  the  then  owner  in  fee  of  the  woolwash- 

{a)  27  L.  J.  C.  P.  322.  (b)  27  L.  J.  C.  P.  318. 

(c)  2  Alyl.  &  K.  527.  {d)  pp.  P— 13. 
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ing  establishment,  whose  estate  the  said  Cooper  and  Buck-       _^_^^_-__ 

land  had  at  the  time  of  the  grievances,  and  to  his  heirs    Munioipaliti 

and  assigns,  the  right — ^for  themselves  and  their  tenants     Waterloo 

— of  discharging  "  surplus  "  water  from  those  premises,   fTj^Q^ '   -«„ 

for  their  more  convenient  use  and  occupation,  over  and 

into  the  said  roads,  lands,  and  watercourses.     The  plea 

then  alleges  that  Cooper  and  Buckland,  being  seised  of 

the  establishment,  demised  it  by  deed,  together  with  all 

rights  under  the  said  grant,  to  Thomas  Hayes  and  his 

assigns ;  and  that  the  defendant,  being  the  latter's  tenant, 

committed  the  grievances  in  the  exercise  of  the  aforesaid 

right. 

The  fifth  plea  states,  that  before  the  plaintiffs  had  any 
interest  in  the  watercourses,  roads,  and  lands,  or  any  of 
them.  Cooper  and  Buckland  were  seised  in  fee  of  the 
wool  washing  establishment,  and  also  of  those  lands,  and 
the  land  on  which  the  said  roads  and  watercourses  have 
since  been  constructed,  and  also  of  a  dam  adjoining; 
and  that,  being  so  seised,  the  said  Cooper  and  Buckland 
demised  the  said  establishment  and  dam  to  Hayes  and 
his  assigns,  for  a  term  still  unexpired,  with  the  right  to 
discharge  **  surplus"  water  from  the  premises,  for  their 
more  convenient  use  and  occupation,  upon  and  over  the 
aforesaid  lands — ^now  of  the  plaintiffs.  The  plea  proceeds 
to  state,  that  Hayes  by  deed  assigned  the  term,  together 
with  that  right,  to  the  defendant ;  who  accordingly  dis- 
charged the  surplus  water,  as  he  lawfully  might. 

The  fifth  plea  then  sets  up  the  following  additional 
matter.  That  it  was  the  duty  of  the  plaintiffs,  having 
knowledge  of  the  premises,  and  having  the  care  and 
management  of  the  roads  and  watercourses  aforesaid,  so 
to  construct  their  culverts  andother  appliances,  that  such 
surplus  water  should  be  effectually  carried  off;  but  that 
they  so  unskilfully  made  the  watercourses,  and  negli- 
gently conducted  themselves,  that  whatever  injury  ac- 
crued was  owing  to  their  own  want  of  skill  and  care,  and 
not  to  any  wrongful  act  on  the  part  of  the  defendant. 

We  have  considered  the  several  questions,  which  arise 
on  the  demurrers  to  these  pleas,  with  the  learned  argu- 
ments on  them  ;  and  we  are  of  opinion  as  follows.     The 
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^^^^-         third  plea  we  think  clearly  bad.     It  was  conceded,  that 

Municipality    there  is  no  instance  known  of  this  form  of  pleading, 

Waterloo     except  in  trespass  ;  and  there  its  use  has  always  been 

HiNCHCLTFFF    ^^^^idcrcd  an  anomaly.     The  plaintiffs  no  doubt  assert 

(needlessly,  it  seems  to  us),  that  the  watercourses,  roads, 

and  lands  were  their  own.     But  this  must  be  taken  to 

mean,  merely,  that  they  were  in  the  plaintiffs'  possession ; 

and  the  complaint  is,  not  of  an  entry  or  intrusion  on  that 

possession,  but  of  a  consequential  injury  done  to  it,  by  a 

negligent  or  wrongful  act  committed  at  a  distance.  That 

some  third  person  owned  the  soil  at  the  time,  can  be  no 

answer  to  such  an  injury  so  caused.    The  fourth  plea,  on 

the  other  hand,  we  think  a  good  answer  to  the  second, 

and  not  to  the  first  count. 

The  defendant  maintains  in  that  plea  that  he  has  a 
right,  as  tenant  to  Hayes,  the  lessee  by  deed  fi-om  Cooper 
and  Btickland  of  the  woolwashing  premises,  with  all  the 
rights  granted  to  them,  to  discharge  the  surplus  water 
from  those  premises.  Now  we  will  assume,  that  the  plea 
justifies  only  the  flow  of  surplus  water,  and  that  the  de- 
fendant has  all  the  rights  which  Hayes  had.  But  neither 
Hayes,  nor  Cooper  and  Buckland,  could  justify  as  the 
user  of  that  right  an  overflow  by  negligence  and  bad 
management ;  which  is  the  charge  contained  in  the  first 
count.  The  right  can  onl3'be,  to  discharge  the  surplus 
water  when  reasonably  necessary ;  and  not  at  the  de- 
fendant's unqualified  discretion.  In  any  event,  the  over- 
flow must  not  be  the  result  of  carelessness,  an  improper 
<5onstruction,  or  ill  state  of  repair. 

We  think  the  plea,  on  the  whole,  a  good  answer  to  the 
second  count ;  on  the  authority,  mainly,  oiBinne  v.  The 
Great  Western  Railway  Company y  and  Bailey  v.  Stevens, 
hereinafter  cited.  The  chief  difficulty  is,  as  to  the  exist- 
ence of  a  right  in  this  defendant,  by  virtue  merel)'  of  his 
holding  under  Hayes,  without  specific  assignment  of  the 
right  said  to  have  been  granted.  But,  having  regard  to 
the  nature  of  the  claim,  and  the  stated  terms  of  the  grant, 
we  think  that  the  right  may  be  holden  to  have  vested  in 
the  defendant.  Then,  if  so,  the  supposed  wrongfulness  of 
Jiis  act,  as  complained  of  in  the  second  count,  is  apparently 
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jastified.     If,  therefore,  the  plaintiff  can  allege  matter         ^^^^^ 
showing  it  to  have  been,  under  the  circumstances,  wrong-  MuHiciPALm 
ful — as,  for  example,  by  reason  of  the  injury  having  really     Waterloo 
been  caused  by  negligence,or  other  impropriety — he  must  „      ^; 
set  up  that  matter  in  reply. 

The  fifth  plea  is  not  exposed  to  the  diflBiculties,  or  either 
of  them,  which  exist  in  the  fourth — and  to  which  we  have 
adverted.  While  we  think  it,  therefore,  for  the  reasons 
already  given,  no  answer  to  the  first  count,  it  is  in  our 
opinion  a  perfectly  good  plea  to  the  second.  The  plaintiff 
may  reply,  as  in  the  former  case,  should  he  desire  to  do  so. 

The  additional  matter  stated  in  this  fifth  plea,  however, 
appears  to  us  to  be  utterly  immaterial  and  out  of  place. 
Our  reasons  will  be  found  in  the  remarks  presently  made 
on  Ttiffy.  Wai-rnan  ;  and  we  need  not  here  add  anything 
to  them.  The  authorities  most  relied  on,  including  that 
case,  were  the  following. 

Hartwell  v.  The  Ryde  Commissioners  (a)  merely  de- 
cides that  a  corporate  body,  on  which  is  cast  the  duty  of 
keeping  streets  in  repair,  is  liable  to  an  action  at  the  suit 
of  a  person  injured  by  their  non-repair — whether  the 
Corporation  has  funds  or  not.  Corby  v.  Hill  (b)  is  more 
to  the  purpose.  That  action  was  for  an  injury  done  to 
the  plaintiff,  by  the  defendant's  carelessness  and  negli'^ 
gence  (expressly  so  charged),  in  placing  slates  on  a  private 
roadway — which  the  plaintiff  was  using  by  the  owner's 
leave.  The  decision  was,  that  an  action  lies  under  such 
circumstances ;  and  that  the  defendant  was  not  excused, 
Jby  having  had  merely  the  owner's  permission  to  put 
slates  there. 

Tuff  V.  Warman^  in  the  same  volume  (c)  (Exchequer 
Chamber),  was  relied  on  in  support  of  the  additional 
matter  which  is  introduced  into  the  fifth  plea.  Now  the 
decision  there  was,  that  want  of  care  or  caution,  in  the 
person  injured  by  negligence  or  unskilfulness,  willnotbe 
a  sufi&cient  answer,  if  the  act  complained  of  could  have 
been  avoided  by  reasonable  care  on  the  defendant's  part. 
The  injury  must,  in  fact,  in  order  to  sustain  the  defence, 
have  been  wholly  attributable  to  the  plaintiff;  so  that, 

(a)  83  L.  J.  Q.  B.  40.     {h)  27  L.  J.  C.  P.  318.     (c)  C.  P.  822. 
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^8^^-  but  for  his  contributory  negligence,  the  act  itself  would 
MuHiciPALiTT  not  have  occurred.  It  cannot  be  pretended,  however, 
Waterloo  that  the  plaintiffs  here  contributed  to  the  overflowing  of 
the  water,  or  its  escape  as  surplus  water,  from  the  premises 
of  the  defendant.  Unskilfulness  or  negligence  on  their 
part  may,  perhaps,  in  some  sense,  have  contributed  to  the 
dumage  occasioned  by  such  overflow,  by  aggravating  it ; 
but  that  is  not  the  question.  The  injurious  act,  for  which 
alone  the  action  is  brought,  was  the  letting  of  the  water 
escape.  The  bursting  of  the  pipes,  and  drains  or  culverts, 
was  only  the  result  more  or  less  of  that  act. 

Brine  v.  The  Great  Western  Railway  Company  {a) 
requires  consideration.  Rightly  understood,  it  is  an 
authority  in  support  of  the  fourth  plea — and  therefore, 
except  as  to  the  additional  matter  just  referred  to,  in  sup- 
port of  the  fifth  also.  The  plaintiff  complained  of  the 
"  wrongful "  raising  and  continuing  of  an  embankment ; 
by  means  of  which  acts,water  flowed  against  his  premises 
and  made  them  damp.  The  company  pleaded  that  they 
erected  and  continued  such  embankment,  under  the 
authority  of  a  statute.  The  plaintiff  replied,  that  the 
work  was  done  unskilfully.  It  was  held  on  demurrer 
(the  Chief  Justice  not  concurring),  that  this  replication 
— although  informal,  whether  considered  as  a  new  assign- 
ment, or  as  a  traverse  of  the  plea — was  in  substance  good. 
For  the  complaint  in  effect  was,  a  wrongful  causing  of 
the  overflow ;  to  wit,  as  finally  stated  in  the  replication, 
by  erecting  the  embankment  in  an  improper  mamier,  and 
continuing  it  so  constructed  without  proper  drains  there-, 
from.  But  no  objection  was  taken  to  the  plea ;  which, 
in  itself  (i.^.,  until  countervailed  by  the  explanatory 
matter),  was  admitted  to  be  perfectly  good. 

Bailey  v.  Stevens  {b),  in  the  same  volume  of  the  Law 
Journal,  shows  that  you  cannot  support  a  claim  to  the 
enjoyment  of  anything  on  another  man's  land  by  pre- 
scription, or  as  a  tenant  merely  of  land  to  which  the 
right  is  said  to  be  attached,  unless  the  thing  be  connected 
with  the  enjoyment  of  the  last-mentioned  land.  But  it 
was  not  disputed,  that  there  may  be  a  grant  of  any  such 
(a)  31  L,  J.  Q.  B,  103.  (b)  C.  P.  227. 
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right,  or  any  right  whatever  in  another's  land,  to  a        ^866. 
person  and  his  assigns ;  and  that,  in  each  case,  the  right  MirNiciPALiTy 
may  be  similarly  transferred.     See  more  particularly    Waterloo 
the  judgment  of  Mr.  Justice  WiUes,    Here,  however,  v. 

the  right  is  claimed  in  both  the  fourth  and  fifth  pleas 
as  an  incident  to,  and  in  immediate  connexion  with,  the 
^jnjoyment  of  the  wool  washing  premises  ;  that  is  to  say, 
for  the  purpose  of  its  more  beneficial  use.  And 
the  fact  is  stated  in  the  fifth  plea,  moreover,  that  the 
right  was  assigned  by  deed  to  Cooper  and  BucJdand's 
tenant,  and  similarly  by  the  latter  to  the  defendant. 

We  would  remark  on  this  case  generally,  that,  had 
the  watercourses  and  roads  in  question  been  stated  to 
have  been  within  the  corporate  boundaries,  and  under 
the  care  and  management  of  the  municipality,  with  the 
statutory  duties  attached  to  that  position,  for  the 
public  benefit,  very  different  considerations  might  have 
arisen — having  regard  to  the  enactments  in  the  Muni- 
cipalities Act,  But  we  have  necessarily  dealt  with 
the  case,  simply,  as  it  is  stated  on  the  record.  ^ 

Hargrave,  J.,  concurred. 

Faucett,  J.  I  concur  in  the  judgment  that  has 
l^een  just  delivered.  I  wish  however  to  add,  in  refer- 
ence to  Brine  v.  The  Great  Western  Railway  Com- 
pany, that  I  should  have  thought  with  Cockburn,  C.J., 
that  the  replication  in  that  case  was  a  departure  from 
the  declaration.  The  decision  appears  to  me  to  do 
-away  with  the  distinction,  in  point  of  pleading,  at  all 
events,  between  a  complaint  founded  on  the  doing  of 
«n  act  in  itself  wrongful,  whereby  an  injury  has  been 
caused  to  another,  and  one  founded  on  the  careless  or 
negligent  performance  of  a  lawful  act,  by  which  care- 
lessness or  negligence  the  injury  has  been  caused. 

As  to  the  pleas  being  distributive,!  have  looked  at  all 
the  cases  handed  in  by  Mr.  BaUer  ;  but  Blagrave  v. 
The  Bristol  Waterworks  Company  (a)  (which  is  not 
overruled)  is  a  distinct  authority  for  holding  that  the 
pleas  are  distributive.    Pollock,  C.B.,  there  says  as  fol- 

(a)  1  H.  &  N.  269. 
T — 5 
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^866.        lows : — "  Gabrid  v.  Dresser  (a)  is  no  authority  for  the 

Municipality  proposition  for  which  it  is  cited ;  and,  if  it  were,  I 

Waterloo     should  not   agree   to    it".     See   also    Cumviivgs  v. 

HINCHCLIFFE.   ^^^/^^^  (^)'  ^^  *^^«  C^^^*- 

Judgment  for  plaintiffs,  on  the  demurrer  to  the 
third  plea.  For  plaintiffs  also,  on  the  demurrer  to 
the  fourth  and  fifth  pleas,  so  far  as  they  respect  the 
first  count.  But  for  defendant,  on  the  same  demurrer, 
so  far  as  those  pleas  respect  the  second  count  With 
leave  to  plaintiffs  to  reply  to  the  said  pleas. 
September  21. 

Declaration  ROBERTSON  and  another  against  Healy. 

on  a  guarau- 

foSowing  rpHE  declaration  stated  that  before  and  at  the  time 
vf ™»f '  ^^f^  ^^  ^^®  promise  by  the  defendant  hereinafter  men- 

dant  to  the  tioned,  the  plaintiffs  had  been  and  were  carrying  on 
"^o'^^ti"  '  n  "^"siness  as  storekeepers,  at  Deniliquin,  and  had  from 
I  hereby  hold  time  to  time,  in  the  way  of  their  trade,  supplied  goods 
BTOrTsible^for  *^^  advanced  moneys  on  credit  to  one  Andrew  McAuley, 
McC.,  for  any  for  the  purpose  of  enabling  him  to  carry  out  a  contract 
he  haaormay  with  the  Government  of  New  South  Wales  for  the  con- 
have  with  tinuation  of  a  telegraph  line  betweenDeniliquin  and  the 
your  nrm,  m  or  ^ 

connection  South  Australian  boundary;  and  that  before  and  at  the 
CTaphic"con-*  ^^^®  ^^  ^^^^  promise  the  said  A.  McAuley  had  become 
tract  with  the  liable  to  pay  and  was  indebted  to  the  plaintiffs  in 
vemment,  for  divers  sums  of  money,  for  and  on  account  of  such  sup- 
the  hne  be-  pjj^g  g^^^  advances ;  and  the  plaintiffs  being  unwilling 
theS.A.boun-  to  continue  such  supplies  and  advances  without  secur- 
ment,  that^re-  ^^y>  *^^  ^^®  ^^^  McAuley  being  desirous  to  obtain 
lying  on  the  from  the  plaintiffs  such  further  supplies  and  advances 
defendant,      ^^  credit,  in  order  to  enable  him  to  carry  on  the  said 

the  plaintiffB   contract  with  the  Government  of  New  South  Wales, 

made  farther 

advances  to     whereof   the   defendant   had    notice,   the   defendant, 

mo^ey**Ind  ^^  *^®  ^^^^  ^^^  ^^  "^^'y*  ^^^^»  ^y  ^  Certain  promise 
goods.  in   writing  signed  by  the  defendant  and  addressed 

payment  by'    to    the    plaintiffs,   promised    the    plaintiffs    in   and 

McC.  or  the  i^y  the  words  and  figures  following — that  is  to 
defendant,for     ''  ^        ,  -r    i         ,        i     ,i  ,i.  -ii 

such  further    say,  "  Gentlemen,  I  hereby   hold  myself  responsible 

HeW^oJrde-  ^^^  ^^'  -^^^^«^  McAvXey,  for  any  liabilities, 
murrer,  good.  (^)  jg  ^.B.  622.  (6)  3  Sup.  Ct.  R.  187. 
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he  has  or  may  have  with  your  firm,  in  connection  with  ^^^- 
his  telegraphic  contract  with  the  New  South  Wales  Robertson 
Government,  for  the  line  between  Deniliquin  and  the  ^  v? 
South  Australian  boundary."  Averment,  that  confiding  Hkaly. 
in  the  promise  and  undertaking  of  the  defendant,  the 
plaintiffs  did  accordingly,  in  the  way  of  their  trade  as 
such  storekeepers,  at  divers  times,  supply  goods  and 
advance  moneys  on  credit  to,  and  discount  bills  for,  the 
said  Andrew  McAvZey,  for  the  requirements  of  and  in 
connection  with  his  said  telegraphic  contract — ^the  lia- 
bility in  respect  of  which  said  subsequent  supplies  and 
advances  of  the  said  Andrew  McAvXey  to  the  plaintiffs, 
before  and  at  the  commencement  of  this  suit,  amounted 
to  £353  3s.  6d. ;  and  although  the  plaintiffs  did  all 
things,  and  all  things  were  done,  and  ajl  times  elapsed 
necessary  to  entitle  the  plaintiffs  to  a  performance  by 
the  defendant  of  his  said  promise — and  although  the 
said  sum  was  before  and  at  the  commencement  of  this 
suit  due  and  payable  by  the  said  Andrew  McAuUy  to 
the  plaintiffs—and  although  the  said  Andrew McAuley, 
since  the  same  became  so  due  and  payable,  and  before 
the  commencement  of  this  suit,  was  requested  by 
plaintiffs  to  pay  the  said  sum  of  money,  yet  the  said 
Andrew  McAuLey  did  not  pay  the  same,  or  any  part 
thereof — whereof  the  defendant  afterwards  and  before 
the  commencement  of  this  suit  had  notice,  yet  the  de- 
fendant has  not  paid  the  sum  of  money  so  due  from  the 
said  Andrew  McAuley  to  the  plaintiffs,  and  the  same 
remains  due  and  unpaid;  and  the  plaintiffs  claim  £400. 

Demurrer  and  joinder. 

Darley  in  support  of  the  demurrer  to  the  declaration. 
It  is  clear  law  that,  under  the  Statute  of  Frauds,  to 
charge  a  person  upon  any  special  promise  to  answer  for 
the  debt  of  another,  there  must  be  a  written  agreement 
or  memorandum  thereof,  which  will  not  be  valid  unless 
the  consideration  is  shown.  The  declaration  contains 
averments  showing  what  the  consideration  in  fact  was. 
But  it  is  submitted  that  these  cannot  be  used ;  nor 
would  extrinsic  evidence  be  admissible,  to  expand  or 
explain  the  contract.   The  guarantee  must  stand  or  fall 
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^Q^-  by  its  own  terms.  It  is  clear  that  an  agreement  of 
Robertson  guarantee  must  disclose  both  the  consideration  and  the 
v"  promise ;  Saunders  v.  Wakefield  (a),  Smith's  Leading 
Hbaly.  Cases  (&).  It  is  impossible  to  say  what  the  considera- 
tion for  this  contract  here  is,  whether  forbearance  to 
sue  for  a  past  liability,  or  the  supplying  of  goods — the 
incurring  of  future  liability ;  so  that  this  case  differs 
from  those  which  may  be  cited  where  the  guarantee 
was  merely  for  the  payment  of  goods,  to  be  delivered 
as  in  Stadt  y.  Lill  (c).  But  the  decision  in  Baikes  v 
Todd  (d)  is  upon  an  instrument  precisely  like  the  one 
sued  upon,  and  is  expressly  in  point  to  show  that  it  is 
not  a  valid  guarantee.  In  that  case  the  guarantee  was, 
"  Oct.  19, 1832. — I  undertake  to  secure  to  you  the  pay- 
ment of  any  sums  you  have  advanced,  or  may  hereafter 
advance,  to  D.,  on  his  account  with  you,  commencing 
1st  November,  1831,  not  exceeding  £2000  ;"  audit  was 
considered  invalid,  on  the  ground  that  it  was  doubtful 
whether  the  consideration  consisted  of  forbearance  to 
sue  for  the  past  advances,  or  partly  that,  and  partly  the 
making  of  further  advances.  If  in  a  guarantee  two 
distinct  considerations  may,  with  equal  probability,  be 
inferred  as  the  inducement  for  the  engagement,  the 
writing  is  not  taken  out  of  the  operation  of  the  Statute 
of  Frauds,  and  consequently  can  give  no  right  of  action. 
The  Mercantile  Law  Amendment  Act  {e)  is  not  in  force; 
but  even  if  it  were.  Holmes  v.  Mitchell  (J)  shows  that 
this  guarantee  would  not  be  valid,  because  the  promise, 
as  in  that  case,  is  unintelligible  without  the  assistance 
of  parol  evidence,  which  is  inadmissible.  He  referred 
to  Haigh  v.  Brooks  (gf),  and  Boehm  v.  Campbell  (h), 

Stephen  in  support  of  the  declaration.  If  the  conside- 
ration can  be  fairly,  and  without  ambiguity,  collected  or 
inferred  from  the  memorandum,  that  is  sufficient.  It  is 
submitted  that  the  surrounding  circumstances  may  and 
ought  to  be  looked  at,  in  order  to  explain  the  contract; 
Hood  V.  Orace  (i).    In  that  case  Bramwell,  B.,  says, 

(a)  4  B.  &  A.  696.  (b)   1  Vol.  266  ;  2  Vol.  20d. 

(c)  9  East  348.  (d)  8  A.  A:  E.  846. 

(6)  19  &  20  Vic,  c.  97.       (/)  28  L.J.C.P.  301. 
ig)   10  A.  &  E.  309.  (h)  8  Taunt.  679.  (t>  31  L.J.  Ex.  98. 
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"  If  the  words  of  the  instrument,  primarily,  did  im- 
port a  past  transaction,  evidence  might  be  admitted  to 
show  that  there  was  no  past  transaction,  or  if  there  was, 
that  the  parties  did  not  contemplate  it."  A  good  con- 
sideration can  be  collected  from  the  contract  if  it  is 
applied  to  thos^e  circumstances ;  Haigh  v.  Brooks  (a), 
Kennaway  v.  Treleavan  (6),  RusseU  v.  Moxley  (c).  In 
Oldershaw  v.  King  (d)  a  liberal  construction  was 
applied  to  the  guarantee ;  and  although  the  only  con- 
sideration mentioned  in  the  instrument  was  forbear- 
ance to  press  for  payment  of  the  debt  due  at  the  time, 
the  Court  construed  it  as  if  the  consideration  was  such 
forbearance  and  also  the  future  advances,  which, though 
not  stipulated  for,  it  was  contemplated  should  be  made. 
The  case  of  Westhead  v.  Sproson  (e)  is  not  applicable; 
for  it  was  clear  that  there  was  no  binding  agreement 
on  the  plaintiff  to  do  anything.  The  decision  in  Raikea 
V.  Todd  (/),  which  has  been  relied  on  by  the  other  side, 
is  only,  as  is  said  by  Lord  Campbdl  in  Bainhridge  v. 
Wade  {g\  that  the  consideration  alleged  in  the  decla- 
ration was  not  proved  by  the  written  guarantee. 

DarUy  in  reply.  The  consideration  must  not  be  mere 
matter  of  conjecture.  The  breach  here  is,  the  non-pay- 
ment for  goods  supplied  after  the  giving  of  the 
guarantee;  and  it  is  ambiguous  whether  the  conside- 
ration was  forbearance,  or  further  advances,  or  both. 

Stephen,  CJ.  I  think  the  declaration  is  good, 
whether  the  surrounding  circumstances  are  or  are  not 
looked  at.  Looking  at  the  circumstances  stated,  we 
can  construe  the  contract  without  difficulty  to  be  that, 
in  consideration  (alone)  of  future  assistance  to  Andrew 
McAviey  by  supplies  of  goods  and  money  to  carry  on 
bis  contract  with  the  Government,  the  defendant  pro- 
mised to  pay  for  the  same,  and  also  for  what  was  then 
due. 

It  is  also  clear,  in  my  opinion,  that  the  circumstances 
are  to  be  looked  at  in  construing  the  contract.     But 
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(a)  10  A.  k  E.  317. 
(c)  3B.  &B.  211. 
(e)  30  L.  J.  Ex.  265 


(6)  5  M.  &  W.  498. 

(d)  2  H.  &  N.  517 ;  27  L.J.  Ex.  120. 

(/)  8  A.  &  E.  846.  [g)  20  L.J.Q.B.  7. 
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^^^'        even  without  reference  to  these,  in  the  present  case,  I 

RoBXRisoN    should  and  do  so  construe  it.    In  Bailees  v. .Todd  the 

andanothflr   circumstances  were  very  different     That  was  the  case 

Healt.      of  a  customer  of  a  bank,  and  his  "  running  account  '* 

was  to  be  "  secured  "  by  the  defendant.    That  was  an 

undertaking  of  no  small  doubt  as  to  construction*   But 

here  it  is  a  simple  case.    Mr.  McAuUy  wanted  more 

supplies  and  more  money.     These  were  the  circum* 

stances  to  which  we  must  apply  this  contract.    The 

plaintiffs  would  not  give  any  without  security ;  which 

the  defendant  agrees  to  give,  undertaking  to  pay  also 

the  past  debt,  if  further  goods  be  supplied.     I  do  not 

see  that  there  was  any  promise  of  forbearance. 

Cheeke,  J.  On  the  face  of  the  guarantee,  it  seems 
to  me  that  a  sufficient  consideration  appears.  I  also 
think  that  in  construing  the  contract  the  surrounding 
circumstances  must  be  looked  at. 

Faucett,  J.  The  surrounding  circumstances  are  to 
be  looked  at  in  construing  this  agreement.  There  is 
no  statement  in  the  declaration  as  to  forbearance^  but 
only  as  to  the  necessity  of  further  advances ;  and  the 
only  consideration,  in  my  opinion,  is  the  future 
advances,  whether  the  document  itself,  or  whether 
it  and  the  surrounding  circumstances  ai'e  regarded. 
It  seems  also  to  me,  that  it  is  the  duty  of 
the  Court  to  give  effect  to  contracts  of  this  kind.  For 
on  the  faith  of  these  kind  of  documents  large  advances 
are  continually  being  made.  And  parties  ought  net 
to  be  favoured  in  their  attempts  to  get  rid  of  liabilities 
created  by  means  of  such  instruments. 

Judgment  for  the  plaintiff  (a). 


(a)  Qucer^t  whether,  having  regard  to  R.  35  of  April,  1S56,  on 
a  demarrer  to  a  declaration,  any  question  ander  the  Statute  of 
Frauds  can  arise  ? 
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MoREHEAD  and  another  against  McIsaacs  and  another.     In  an  action 

^  against  M. 

rpHIS  was  an  action  against  Mclsaxica  and  NeviUe,  wwepirT-*^^ 

for  goods  sold  and  delivered.     The  defendant  ner«,  tor  coala 

McIsaxiCB  did  not  appear,  and  judgment  therefore  was  Hvered,  M. 

signed  against  him.     The  other  defendant,  Seville,  allowed  judg- 
r>  o  '  '   ment  to  go  by 

pleaded  never  indebted.     Issue  thereon.  default,  and 

At  the  trial  before  Faucett,  J.,  in  the  February  ^;Pj^ewi 

sittings,  it  appeared  that  Mclsaaca  had  been  carrying  iwue.  At  the 

on  business  in  Sydney  as  a  coal  merchant,  and  that  he  peared  that 

had  incurred  certain  liabilities  to  the  plaintiffs  for  coal,  f'/^^' , 

On  the  llth  July,  1865,  the  defendant  iVeviM^  entered  piaintiflfefor 

into  partnership  with  Mclsa/ica,  in  the  businesa   After-  ^^^^^^\u 

wards,  one  MiUa,  the  plaintiffs*  agent,  called  on  the  de-  partnership 

fendantsfora  settlementof  the  old  debtdueby  itfc/saocs;  J^e^eJid^^^ 

and  the  evidence  of  Mills,  as  to  that  interview,  is  as  on  both  sides 

follows  : — He  said, "the  conversation  between  Mclaaaxia  the  Judge'al- 

and  m^  was  in  reference  to  the  coal  alread\^  delivered,  lowed  a 

special  count 

The  amount  due  was  mentioned.    Neville  was  present,  to  be  added, 

Mclsaacs  produced  him,  and  said,  "  this  is  the  partner  Jhat°M*^and^ 

I  have  spoken  of  so  long.     I  have  shown  him  the  ac-  N.  jointly 

<x>unts,  and  he  is  satisfied.     He  understands  them  per-  p^y  ^he  debt 

fectly  well.'   Neville  said  that  he  had  seen  the  accounts,  of  M.  to  the 

and  was  satisfied.     Mclsaacs  then  said, '  will  you  fur-  consideration 

nish  the  coals  I  have  so  long  asked  for  ? '    He  then  said  tift^wo^d"'" 

that  Neville,  understanding  the  accounts,  would  pay  for  continue  to 

the  coals  already  delivered.     I  said  that  if  Mr.  Seville  deliver  "hem 

is  to  pay  for  the  coals  already  delivered,  I  have  no  ob-  *o  M.  and  N.; 

jection  to  deliver  more."     After  this,  more  coals  were  mitted  the 

furnished  by  the  plaintiffs ;  but  there  had  been  paid  ^®f ^  j°Ju 

£150,   by  three  cheques  of  £50   each   of    Heville's,  Statute  of 

Frauds.    The 

J'ury  having  found  for  the  plaintiff  on  the  special  count.  Held,  that  the  Statute  of 
i'rauds  was  no  answer  to  the  contract  alleged  in  that  count. 

Held  also,  that  by  such  contract  the  debt  of  M.  was,  as  a  matter  of  law,  extin- 
guished. 

Held  also,  that  the  count  was  good,  and  disclosed  a  sufficient  consideration  for 
the  contract. 

Heldf  that  the  amendment  was  properly  made,  and  that  the  terms  on  which  it 
was  allowed  by  the  Judge  ought  not  to  be  reviewed. 

Heid  also,  that  even  if  the  count  was  bad  for  not  alleging  that  the  debt  of  M. 
was  agreed  to  be  extinguished,  the  objection  ought  not  to  prevail,  as  it  had  not 
been  taken  at  the  trial. 


and  another. 
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1866.  which  more  than  covered  the  amount  due  for  such  sub- 
MoREHBAD  sequently  delivered  coals.  The  defendant  JV^cviK^  was 
and  another  called,  and  altogether  denied  the  conversation  spoken  of 
McIsAAcs  by  Mills.  It  was  submitted  on  behalf  of  the  defendant 
that  the  plaintiffs  could  not  recover  on  the  declaration 
as  framed,  for  the  coals  had  been  delivered  to  Mclaaacs. 
The  learned  Judge  allowed  the  plaintiffs  to  amend  the 
declaration,  by  substituting  the  following  count:— 
"  For  that  whereas  before  the  making  of  the  agreement 
hereinafter  mentioned,  the  plaintiffs  had  from  time  to 
time  sold  and  delivered  divers  quantities  of  coal  to  the 
defendant,  DougaU  Mclsaaca,  who  was  at  the  time  of 
the  making  of  the  said  agreement  indebted  to  the  plain- 
tiffs in  the  price  thereof ;  and  that  thereupon  the  defen- 
dant, Joseph  Neville,  entered  into  partnership  with  the 
said  DougaU  Mclscuacs,  and  thereupon  it  was  agreed 
between  the  plaintiffs  and  the  defendants  that,  in  con- 
sideration that  the  plaintiffs  would  sell  and  deliver  to 
the  defendants  further  quantities  of  coal,  the  defen- 
dants would  become  and  be  jointly  liable  to  pay  to  and 
would  pay  to  the  plaintiffs  the  said  amount,  in  respect 
of  which  the  said  DoagaU  Mclaaacs  had  beeu_  solely 
indebted  as  aforesaid  to  the  plaintiffs ;  and  the  plain- 
tiffs aver  that  they  have  sold  and  supplied  further 
quantities  of  coal  to  the  defendants,  and  all  things  have 
been  done  and  happened  to  entitle  the  plaintiffs  to  a- 
performance  by  the  defendants  of  their  said  agreement; 
yet  the  defendants  have  not  paid  the  said  amount,  in 
respect  whereof  the  defendant,  DougaU  Mclsaxtcs,  had 
been  solely  indebted  as  aforesaid."  And  he  allowed  the 
defendants  to  plead  the  Statute  of  Frauds ;  both  parties 
having  permission  to  demur  to  such  count  and  plea. 
After  the  amendment,  the  defendant's  counsel  again 
addressed  the  jury,  and  contended  that  he  (NevUU) 
would  not  be  liable  on  such  an  agreement  as  that  alleged 
in  the  amended  count,  unless  it  was  in  writing,  as  re- 
quired by  the  Statute  of  Frauds.  With  regard  to  the 
goods  supplied  after  the  partnership,  it  was  submitted 
that  the  plaintiffs  were  bound  to  credit  the  amount 
paid  by  the  partnership  against  these  goods.  A  ver- 
dict having  been  found  for  the  amount  claimed. 
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Darley,  for  the  defendant,  in  accordance  with  leave         ^8(56. 
reserved,  obtained  a  rule  nisi  to  enter  the  verdict  for     Morkhkad 
the  defendant,  or  for  a  new  trial,  on  the  ground  that    '"^^  another 
the  Judge  should  have  told  the  jury  that  the  Statute     McIsaacs 
of  Frauds  was  a  complete  bar  to  the  plaintiffs'  right  to    *  MarchV^'^' 
recover  on  the  special  count;  and  that  that  count  dis- 
closed no  legal  consideration.   2.  That  the  Judge  should 
not  have  allowed  the  amendment,  as  the  effect  of  the 
amendment  was  to  allow  a  demurrable  count.    3.  That 
the  Judge  should  have  ruled  that  all  the  payments  by 
the  partnership  were  made,  and  to  be  credited  on  the 
partnership  account,  and  that  the  verdict  was  against 
evidence  as  to  the  alleged  promise  by  the  defendant 
Neville,  to  pay  for  the  coals  delivered  to  McIsaacs. 

Stephen  now  showed  cause.  It  is  submitted  that  the  September  17. 
amendment  was  properly  allowed.  [Faucett,  J.  After 
the  amendment  was  allowed,  I  was  pressed  by  the  de- 
fendant to  postpone  the  trial,  in  order  that  the  atten- 
dance of  McIsaacs  might  be  procured.  But  I  thought 
the  defendant  had  come  into  Court  prepared  to  contest 
the  real  point  in  dispute,  namely,  the  liability  for  the 
coals  delivered  before  the  partnership.  It  appeared 
that  McIsaacs  was  some  distance  from  Sydney ;  that 
he  bad  not  been  subpcBuaed ;  that  he  had  quarrelled 
with  NevUle,  and  might  fairly  be  considered  as  an  un- 
safe witness ;  and  when  I  asked  how  long  a  postpone- 
ment was  necessary,  the  defendant's  counsel  said  that  he 
could  not  say  within  what  time  McIsaacs  could  be  pro- 
cured. I  therefore  refused  to  postpone  the  trial.]  The 
contract  alleged  in  the  amended  count  and  relied  on  at 
the  trial,  was  the  joint  liability  of  Neville  and  McIsaacs', 
and  the  defendant  demurred  to  this  count,  on  the  ground 
that  such  a  liability  was  within  the  Statute  of  Frauds(a). 
It  is  submitted  that  an  agreement  to  convert  a  separate 

(a)  pRAonoB. — Stephen  proposed  to  read  an  affidavit  verifying 
a  letter  from  McIsculcs  on  this  point. 

Dariey  objected  that  it  oould  not  be  received,  as  it  had  not  been 
filed  before  one  o'clock  the  day  before,  as  required  by  the  Rule  of 
6th  July,  1S58. 

Per  Curiam,  The  rule  does  not  apply  to  rules  nini  for  new 
trials.  But  if  intended  to  be  used,  the  affidavit  ought  to  have  been 
shown  to  the  other  side. 
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• 

1^66.        into  a  joint  debt,  is  not  within  the  statute ;  the  effect 

MoREHEAD    of  such  agreement  being  to  create  a  new  debt,  in  con- 

and  Miother  gideration  of  the  former  being  extinguished ;  Ex  parte 
MclsAAcs     Lane  (a),  Chitty  on  Contracts  (6).     In  Ex  parte  Lane, 

«n  anot  er.  ^j^^  j  ^^^gf^f.  Bi^vxie  says, "  Such  an  agreement  is  valid 
and  effectual,  and  is  not  impeached  or  affected  by  the 
Statute  of  Frauds.  The  effect  of  it  is  for  a  valuable 
consideration,  to  extinguish  the  first"  (i.c.,  the  separate 
liability),  "and,  for  a  valuable  consideration,  to  substi- 
tute the  second"  (i.e.,  the  joint  liability)  "for  it."  "  In 
order,"  says  Farke,  B.,  giving  judgment  in  Craufurd  v. 
Cockeye),  "to  render  the  new  firm  liable  for  the  amounts 
which  do  now  so  appear  in  the  books,  it  is  necessary  to 
show  that  the  old  firm  have  ce&sed  to  be  liable,  and  are 
discharged  ;  and  in  order  to  do  so,  you  must  show  an 
agreement  between  the  old  firm,  the  new  firm  and  the 
customer,  that  the  new  firm  is  to  be  considered  as  sub- 
stituted as  the  debtor  in  lieu  of  the  old  for  the  amount 
sought  to  be  recovered."  The  separate  liability  of 
Mclsaacs  for  the  debt  was  extinguished  by  the  accept- 
ance of  the  joint  liability  of  himself  and  NeviUe ;  and 
this  is  a  good  consideration  ;  Lindley  on  Partnership 
{d}.  The  same  writer  says  (e),  "an  agreement  by  an  in- 
coming partner  to  make  himself  liable  to  creditors  for 
debts  owing  to  them  before  he  joined  the  firm,  maybe, 
and  in  practice  generally  is,  established  by  indirect 
evidence.  The  Courts,  it  has  been  said,  lean  in  favour 
of  such  an  agreement,  and  are  ready  to  infer  it  from 
slight  circumstances."  Here,  the  evidence  shows  that 
in  each  instance  of  payments  made  by  the  cheques  of 
Neville,  on  behalf  of  the  firm,  the  amounts  paid  were 
beyond  the  value  of  the  coals  delivered.  The  authority 
of  the  case  of  Kii'tuan  v.  Kirwan{f)  is  shaken  by  the 
more  recent  cases  of  Thompson  v.  Percival  (gr),  and 
Hart  V.  Alexander  {h\  It  is  admitted  that  unless  a 
substitution  of  liability  can  be  established,  the  old  lia- 
bility remains;  Ex  parte  Whitmore  (i).     If  Mclsojaca 

(a)  1  De  Gex  300 ;  16  L.J.  Bank  4.  (6)  p.  453. 

ic)  6  Kxch.  294.  (d)  p.  362.  (e)  p.  ZXl. 

(/)  2  Cr.  &  M.  617.  ig)  5  B.  A  Ad.  925. 

(k)  2  M.  &  W.  486.  (?)  3  Deac.  366. 
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were  sued  alone,  these  cases  show  that  he  could  plead 
the  acceptance  of  the  joint  liability  of  himself  and 
NevUle,  as  a  discharge  of  his  individual  liability ;  and 
that  discharge  is  a  sufficient  consideration  for  the  joint 
liability.  It  will  be  contended  that  this  count  is  de- 
murrable, because  the  alleged  consideration  is  not  the 
sale  and  delivery  of  coals  on  credit.  The  supplying  or 
selling  of  goods  is  not  inferred  to  be  for  cash,  but  is 
impliedly  on  credit.  And  besides  this  the  plaintiffs 
"were  not  bound  to  deliver  on  sale.  Therefore  the 
agreement  to  deliver,  as  well  as  to  sell,  supports  the 
consideration.  In  allowing  the  amendment,  and  in  per- 
mitting the  defendant  to  plead  the  Statute  of  Frauds, 
the  discretion  of  the  Judge  was  rightly  exercised  ;  and, 
at  all  events,  its  exercise  will  not  be  reviewed ;  Mor- 
gan V.  Pike  (a),  Bv/Mand  v.  Johnson  (6),  Holden  v. 
BaUantyne  (o). 

Barley  contra.  The  defendant  came  into  Court  be- 
lieving that  the  plaintiff^}  relied  on  a  dormant  partner- 
ship. The  case  on  which  the  verdict  was  given  was  an 
afterthought,  after  the  Judge  had  intimated  his  c^inion 
that  the  plaintiffs  must  be  nonsuited.  By  the  amend- 
ment the  defendant  was  taken  by  surprise.  For  if  the 
special  count  had  been  originally  on  the  record,  the  de- 
fendant would  have  procured  the  presence  of  Mclsaacs. 
The  amendment,  as  a  matter  of  discretion,  ought  never 
to  have  been  allowed;  Garrard  v.  (jHvJ)ilei(d),  But. if 
allowed,  the  Statute  of  Frauds  is  an  answer.  The  con- 
tract declared  on  by  this  amendment  was,  that  the  de- 
fendant Neville,  in  effect,  made  himself  responsible  for 
the  debt  of  Mclsaacs,  But  this  contract  was  not  in 
writing.and  therefore  was  void.  There  was  no  evidence 
that  Mclsaucs  was  discharged  ;  Hai^ris  v.  Farwell  (e). 
Then  as  to  the  substitution  of  the  two  debtors  for  the 
one,  it  was  a  question  of  fact  whether  there  was  such  a 
substitution,  and  should  have  been  put  to  the  jury. 
[Faucetty  J.  The  question  of  the  discharge  of  Mclsaacs 
-was  not  raised  either  by  the  evidence  or  by  the  argu- 

(a)  14  C.B.  473.  (6)  15  C.B.  145. 

(c;  29  L.J.Q  B.  148.  {d)  31  L.J.C.P.  131. 

ie)  15  Beav.  31,  cited  in  Lindley  361. 
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MOBBHSAD 

and  another 

V. 
MoISAACS 

and  another. 


ments ;  the  only  question  raised  was  whether  the  sub- 
sequently delivered  coals  were  to  be  delivered,  on  the 
consideration  that  Neville  and  Mclsaaca  should  be 
liable  fot  the  former  debt.]  It  is  clear  that  MiUs  would 
have  denied  any  intention  of  giving  up  the  claim 
against  Afclsaacs.  At  all  events  the  question  was  not 
considered  by  the  jury.  [Faucett,  J.  But  this  point 
was  not  taken  at  the  trial.  The  defendant  relied 
wholly  on  two  points.  1st.  That  the  new  contract 
showed  no  consideration.  2nd.  That  if  it  did,  yet  the 
promise  should  have  been  in  writing.]  But,  in  truth, 
there  was  no  evidence  of  a  joint  promise ;  the  only 
evidence  was  of  a  promise  by  NeviUe  alone  to  pay  for 
Mclsaacs.  And  the  three  payments  by  the  defendants' 
firm  should  have  been  set  against  the  debts  of  the  firm 
— that  ig,  against  the  coals  supplied  to  the  firm,  and  not 
against  the  coals  supplied  to  Mclsaaca  alone.  A  person 
who  is  admitted  as  a  partner  into  an  existing  firm,  does 
not  by  his  entry  become  liable  to  the  creditors  of  the 
firm  for  anything  done  before  he  became  a  partner.  The 
new  member  becomes  one  of  the  firm  for  the  future,  but 
not  as  from  the  past ;  and  his  present  connection  is  no 
evidence  that  he  ever  authorised  or  ratified  what  has 
been  done  prior tohis  admission;  Bealy.M(mls{a)yY<mng 
V.  Hunter  (b),  cited  in  Li7idley(c),  In  the  case  of  pro- 
visional committees,  if  several  members  of  a  committee 
order  goods,  and  then  a  new  member  join  the  committee, 
he  is  not  liable  to  pay  for  the  goods,  although  they  are 
delivered  after  he  joined  it;  Lindley  {d).  The  real 
question  is  whether  there  is  an  extinguishment  of  the 
old  debt.  And  this  is  a  matter  of  fact,  and  not  one  of 
law  ;  Lindley  (e).  [Faucett,  J.  Suppose  the  new  firm 
agree  to  become  liable  for  the  old  debt,  in  consideration 
that  the  plaintiffs  give  further  supplies  on  credit  (with- 
out extinguishing  the  old  separate  liability),  is  not  that* 
a  good  contract  ?]  It  is  submitted  that  that  is  the  pre- 
sent case,  and  that  in  such  a  case  it  is  a  contract  of 
guarantee,  and  therefore  must  be  in  writing.  A  promise 
by  the  new  firm  to  be  liable  for  the  debt  of  the  old,  for 

(a)  10  Q.B.  978.  {b)  4  Taunt.  581.  (c)  p.  316. 

(d)  p.  316,  citing  Kewton  v.  Bdcher,  12  Q.B.  921.  (e)  360. 
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any  othet  consideration  than  the  extinction  of  the  old         ^^^' 
debt,  is  a  guarantee.     Because  both  the  old  and  new     Morehbad 
firm  remain  liable ;  and  this  is  assumed  to  be  the  law  v. 

in  Ex  parte  Lane  {a).  In  that  case  also,  Sir  J.  Knight  j^J^^^^^*^^ 
Bruce  distinctly  states  that  the  question  of  extinguish- 
ment is  one  of  fact  for  the  jury.  In  this  case,  there- 
fore, there  must  be  a  new  trial,  when  the  jury  can  pro- 
nounce their  opinion  on  this  fact.  It  is  submitted  also, 
that  the  amendment  ought  never  to  have  been  allowed, 
except  on  the  terms  of  allowing  the  defendant  an 
opportunity  of  tendering  the  evidence  of  Mclaaacs, 

Stephen,  C.J.  I  entertain  some  doubt ;  but  I  think 
that  there  ought  not  to  be  a  new  trial  It  might  be  more 
satisfactory  to  have  the  opinion  of  the  jury.  But  at 
the  trial  the  point  was  not  raised.  I  am  of  opinion 
that  the  amendment  was  properly  made  by  the  Judge, 
as  matter  of  discretion,  assuming  that  the  new  count 
allowed  was  itself  a  good  one,  and  that  the  Judge  had 
power  to  make  it,  notwithstanding  the  judgment  by 
default  against  Mclsaacs.  Neville  had  the  particulars 
before  him,  and  must  have  known  that  the  greater 
part  of  the  coals  were  delivered  before  the  partnership. 
The  terms  on  which  the  amendment  was  allowed  by 
the  Judge  ought  not,  I  think,  to  be  reviewed,  unless  it 
be  clear  that  they  (or  the  allowing  the  amendment 
itself)  worked  an  injustice,  and  none  is  shown. 

The  new  count  is  a  good  one,  for  the  considerations 
stated  in  it  for  the  promise  averred  are  sufficient.  I 
think  it  may  be  fairly  inferred  that  the  coals  were  to  be 
sold  on  credit.  The  Statute  of  Frauds  is  no  answer;  for 
the  promise  hyA.  and  A,for  a  new  consideration  spring- 
ing from  the  plaintiffs,  to  be  jointly  indebted  for  the 
separate  debt  of  A,,  is  (it  seems  to  me)  necessarily,  in 
point  of  law,  an  extinguishment  of  that  separate  debt. 
For,  without  a  special  contract  to  the  effect  (as  in  a  bond 
by  which  two  or  more  men  may  bind  themselves  jointly 
and  severally),  A.  cannot  be  deemed  twice  a  debtor,  in 
his  natural  capacity,  for  the  same  debt.   If  the  old  debt 

(a)  16  L.  J.  Bank  4. 


302  SUPREME  COURT  REPORTS. 

1866.  in  such  a  state  of  things  continued — i.€,,  in  the  absence 
M0RRHE4D  ot  an  agreement,  that  it  should  be  extinguished — ^then 
Miot  er  ^YiQ  contract  was  merely  on  NeviUe's  part  a  guarantee; 
McIsAAcs      and,  as  it  was  not  in  writing,  it  is  ineffectual. 

If,  on  the  other  hand,  the  new  count  be  bad  as  it 
now  stands,  because  of  the  absence  of  an  allegation  in 
it,  that  in  fact  the  previous  separate  debt  of  Mclma/cs 
was  agreed  to  be  extinguished,  I  think  that  the  objec- 
tion should  now  prevail.  For  if  it  had  been  taken  at 
the  trial,  a  further  amendment  would  doubtless  have 
been  allowed  ;  and  as  the  fact  that  there  was  such  an 
agreement  would  be  fair  matter  of  presumption,  the 
result  with  the  jury  would  in  all  probability  have  been 
the  same. 

The  question  as  to  extinguishment  seems  not  to 
have  been  mooted  at  all  at  the  trial,  and  therefore  was 
not  submitted  to  the  jury.  But  the  extinguishment 
(as  already  observed  by  me)  was,  I  think,  matter  of 
inference  by  law. 

There  was,  I  think,  sufficient  evidence  to  justify  the 
verdict,  if  the  jury  believed  the  plaintiffs'  witness. 

If  there  was  no  binding  agreement  between  the 
parties  to  place  the  old  and  the  newly  accrued  and 
future  debts  on  the  same  footing,  all  pajnnents  by  the 
firm  (including  the  three  in  question)  would  of  course 
go  in  reduction  and  payment  of  the  debts  of  the  firm, 
that  is,  of  the  new  supplies,  fiutif  there  was  such  an 
agreement,  the  creditor  had  a  right  to  appropriate  all 
payments  as  he  pleased ;  and  if  he  makes  none,  the 
law  appropriates  them  to  the  oldest  claim — that  is,  in 
this  case,  to  the  goods  first  supplied,  and  not  those 
supplied  to  the  firm  only. 

Cheeke,  J.,  concurred. 

Faucett,  J.  No  amendment  ought,  in  my  opinion, 
to  be  allowed  at  the  trial, if  itaffords  reasonable  grounds 
for  a  demurrer.  But  in  the  words  of  Williama,  J.,  in 
St  Losky  V.  Green  (a),  it  is  perfectly  clear  to  me  that  it 

(a)  7  Jur.  N.S.  394. 
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is  the  duty  of  a  Judge  "  to  amend  the  pleadings,  so  as 
to  make  them  suitable  to  the  decision  of  that  question, 
which  the  parties  are  contesting."  He  continues,  "then 
as  to  the  terms  of  the  amendment,  are  the  plaintiffs  to 
pay  costs,  as  contended  on  the  defendants'  part?  I  think 
not.  The  jury  found  that  the  defendants  bad  not  per- 
formed their  contract ;  and  it  comes  to  this,  that  the 
defendants,  not  having  performed  their  contract,  must 
be  taken  to  have  known  very  well  what  was  the  real 
matter  in  dispute ;  and  knowing  that,  and  being  aware 
that  there  was  a  blunder  in  the  declaration,  they  sought 
to  take  advantage  of  that  mistake  to  the  plaintiffs' 
prejudice.  The  costs,  therefore,  ought  not  to  go  to  the 
defendants.*'  Here,  I  think,  the  real  point  in  dispute 
was  whether  the  partners  were  to  be  jointly  liable  for 
the  antecedent  debt  of  Mclsctaca ;  and  that  the  point 
was  not  in  issue  upon  the  original  pleadings.  I 
did  not  think  it  right  to  adjourn  the  case  indefinitely, 
on  account  of  the  absence  of  Mclsaacs ;  and  I  could 
not  learn  that  his  presence  could  be  obtained  withia 
a  reasonable  time. 

Rule  discharged. 


1866. 

MOBEHEAD 

and  another 

V. 

McIsAAGs 
and  another. 
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^September?.  PRINCE  against  NOWLAN  (a). 

ha?/o£acom'.  T)ECLARATION  f or  that  whereas  an  indenture  waa 

pany  affainst  made  on  the  3rd  of  November,  1862,  between 

toracallcove-  ^^®  several  persons  whose  names  and  seals  were  thereto 

nanted  to  be  subscribed  and  affixed,  and  thereinafter  designated  the 

d#ed  of  CO-  subscribers  of  the   first   part,  and  T.  S.  JUort,  J,  F, 

^Ptel-U^at  Joaephaon,  J.  Mitchell,  M.  E.  Mumin,  and   W.  H, 

the  defendant  Eldred  (thereinafter  designated  "the  said  trustees," 

:to"join  and  to  ^^^  being  five  of  the  said  subscribers — each  of  them 

sign  the  co-  acting  therein  in  the  distinct,  character  of  one  of  the 

deed,  because  Said  subscribers,  and  also  of  one  of  the  said  trustees) 

faiSof^cer^*  of  the  second  part,  and  the  plaintiff  (thereinafter  called 

tain  false  rep-  "  the  said  treasurer  ")  of  the  third  part — hj  which  in- 

Imade^'him  denture,  after  reciting  that  the  parties  of  the  first  part 

by  one  J.G.,  being  desirous  with  a  view  to  the  further  development 

the"^mpany;  of  the  resources  of  the  colony  of  New  South  Wales, 

such  agent       ^^^  j^q^  {qj.  \^q  purpose  of  private  ffain,  that  an  associ- 

havmg  been  ,  r     s:  jt  o       * 

employed  to     ation  for  the  growth  and  cultivation  of  cotton  in  the 

tation  ^cT"  ^^  colony  should  be  formed  under  the  provisions  of 

procure  sub-    the  Act  of  26  Vic,  No.  1 ,  intituled,  &c.,  had  agreed  that 

Averment,       such  association  should  be  formed  and  carried  on  and 

that  within  a  conducted  by  the  said  trustees,  and  that  the  funds  ne- 

-  reasonable 

time  after       cessary  to  be  advanced  for  forming  and  carrying  out 

fraud*  and**  "^^  conducting  the  same,  should  be  subscribed,  pro- 

before  he  had  vided,  and  paid  by  the  said  subscribers,  in  the  manner 

benefit  under  therein  mentioned  and  agreed  upon ;  and  that  by  an 

the  deed,  the  indenture  bearing  even  date  therewith,  and  made  by 

pudiated  his  aud  between  the  said  trustees,  they  had,  under  and  in 

^^bimdoned"^  pursuance  of  the  provisions  of  the  said  Act,  and  of  the 

his  rights  said  agreement  between  the  said  subscribers,  formed 

deed!^  *  Ij^d,  themselves  into  an  association  for  the  purpose  afore- 

on  demurrer,  said,  under  the  style  of  the  New  South  Wales  CJotton 

authorised  Growing*  Association — the   terms  and  provisions  of 

fraud  of  such  ^hich  said  indenture  had  been  fully  aorreed  to  by  all 
agent  is  a  de-     ,  .  ,        ,  ,  ,  •^     o  J 

fence.  the  said  subscribers ;  and  that  the  whole  amount  to 

be  raised  and  applied  for  all  the  purposes  of  the  said 

(6)  Before  Stephen^  C.J.,  Cheeke,  J.,  and  FauceU,  J. 
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association,  should  not  exceed  the  sum  of  £6000;  and  1866 
that  the  money  to  be  actually  paid,  used,  and  applied  Prince 
for  such  purposes,  should  be  raised  by  the  said  trustees  ^^Zr  ..r 
borrowing  the  same  from  any  of  the  Sydney  Banks,  or 
otherwise  at  interest;  and  that  the  said  subscribers 
should,  amongst  themselves,  in  the  proportions  and  in 
the  manner  therein  agreed  upon  (and  thereinafter  desig- 
nated or  referred  to  as  subscriptions),  find  and  provide 
the  funds  requisite  to  repay  the  money  so  raised  or 
borrowed,  with  all  interest  to  become  due  or  payable  for 
or  in  respect  of  the  same,  and  to  indemnify  the  said 
trustees  from  all  loss  or  liability  of  loss,  by  reason  of 
their  so  raising  or  borrowing  the  same,  or  of  their  paying 
or  being  liable  to  pay  the  same,  or  the  interest  of  for  or 
in  respect  thereof,  or  any  part  thereof  respectively ;  and 
that  it  had  been  agi'eed  by  the  said  subscribers  that  all 
money  to  be  paid  hy  them  under  the  agreement  aforesaid 
should  be  collected  by  and  paid  to  the  said  treasurer, 
his  executors  or  administrators,  to  be  by  him  or  them 
paid  over  to  the  said  trustees,  and  by  such  trustees 
applied  in  pursuance  of  the  provisions  thereof.  It  was 
witnessed  that  the  said  subscribers  (each  covenanting 
for  himself  and  his  own  heirs,  executors,  and  adminis- 
trators only)  should  and  would  respectively  contribute 
the  funds  necessary  for  carrying  on  the  said  association 
to  the  extent  and  in  manner  therein  specified  and  agreed 
upon.  And  each  of  the  said  subscribers,  for  himself, 
his  heirs,  executors,  and  administrators,  covenanted  with 
the  plaintiff,  his  executors  and  administrators,  that  he 
the  said  subscriber,  his  executors  and  administrators, 
would  pay  to  the  plaintiff,  his  executors  and  adminis- 
trators, on  demand,  the  subscription  or  sum  of  money 
set  opposite  the  name  of  such  subscriber  in  the  said 
schedule  thereto,  either  altogether  in  one  sum  or  at 
different  times,  in  such  proportions  as  the  plaintiff,  his 
executors  or  administrators  (under  the  direction  of  the 
said  trustees,  or  other  the  trustees  for  the  time  being  of 
the  said  association,  or  the  majority  of  such  trustees), 
should  require  and  demand  the  same ;  and  it  was  thereby 
declared  and  agreed  that  such  demand  should  be  good 
u— 5 
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1866.  and  sufficient,  if  made  by  the  plaintiff,  his  execators  or 
Pj^iifOB  administrators,  by  letter  sent  through  the  post  addressed 
to  the  subscriber,  upon  whom  the  demand  should  be 
made,  his  executors  and  administrators,  at  his  or  their 
last  usual  or  known  place  or  places  of  abode  or  business 
in  the  said  colony,  or  in  any  other  legal  manner.  Aver- 
ment, that  the  defendant  became  and  was  a  subscriber 
to  the  amount  of  £100,  and  a  party  to  the  said  indenture 
of  the  first  part,  by  causing  his  name  to  be  inserted  in 
the  schedule  thereof,  and  the  said  amount  set  opposite 
thereto,  and  by  having  sealed  and  delivered  the  said 
indenture.  And  that  afterwards,  under  the  direction  of 
the  trustees  of  the  said  association,  the  plaintiff  demanded 
and  required  from  the  defendant  payment  of  the  sum  of 
£40,  as  and  being  a  proportion  of  the  said  sum  so  set 
opposite  his  name ;  yet  the  defendant  did  not  pay  the 
same. 

Plea,  that  before  the  defendant  signed  the  deed  in  the 
declaration  mentioned,  a  number  of  persons  including  the 
plaintiff,  in  the  city  of  Sydney,  had  already  formed  them- 
selves into  the  association  in  the  declaration  mentioned ; 
and  that  the  said  association,  with  the  view  of  obtaining 
subscribers  to  the  said  association,  sent  one  J.  Grahame 
as  their  agent  to  solicit  the  co-operation  of  residents,  &c., 
in  carrying  out  the  objects  of  the  association,  and  to 
procure  subscribers  thereto.  Averment,  that  the  de- 
fendant was  induced  to  sign  the  deed,  and  to  become  such 
subscriber  as  is  in  the  declaration  mentioned,  by  a  false 
and  fraudulent  representation  made  to  him  by  the  said 
James  Grahame,  that  if  he  joined  the  said  association 
he  could  run  no  risk,  because  a  large  tract  of  land  had 
been  selected  for  the  said  association  to  the  extent  of 
about  two  thousand  acres — and  that  the  said  land  had 
been  granted  by  the  government  to  the  said  association, 
and  was  then  in  process  of  being  conveyed  to  trustees  for 
the  benefit  of  the  said  association,  of  which  trustees  one 
Dr.  Mitchell  was  one.  The  plea  then  denied  the  truth 
of  these  representations,  and  alleged  that  within  a 
reasonable  time  after  he  had  notice  of  the  said  fraud, 
and  before  he  had  received  any  benefit  under  the  said 
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deed,  he  repudiated  his  liabilities  and  abandoned  his         1866 

rights  under  the  said  deed,  and  gave  notice  of  his  repu-  Princb 

diation  and  abandonment  thereof  to  the  said  association,  nowlan 
Demurrer  and  joinder. 

Stephen  in  support  of  the  demurrer.  There  may  be 
a  doubt  if  the  agent  made  the  contract  for  the  society. 
But  the  defendant  made  his  own  contract  and  signed 
the  deed.  The  agent  was  not  employed  to  make  the 
contract;  but  he  was  employed  to  solicit  persons  to 
become  subscribers.  Why  should  the  society  be  bound 
by  his  fraudulent  representations  ?  Can  it  be  a  defence 
that  the  defendant  was  induced  to  do  so  by  false  repre- 
sentations  of  any  matters,  but  especially  of  collateral 
matters,  made  by  an  agent?  In  Udell  v.  Atherton  (a) 
(although  the  Court  was  equally  divided)  the  principal 
was  not  made  responsible  for  the  fraud  of  his  agent.  In 
that  case  a  timber  merchant's  traveller,  with  full  know- 
ledge of  certain  defects  in  a  log  of  mahogany,  induced 
the  plaintiflF  to  purchase  and  pay  for  it  by  representing 
it  to  be  sound.  The  merchant  was  neither  aware  of  the 
defects,  nor  did  he  authorise  his  traveller  to  make  the 
representation.  The  rule  is  thus  laid  down  in  Chitty  on 
Contracts  (fc) — "  There  appears  to  be  a  difference  be- 
tween a  representation  made  by  an  agent  which  is  col- 
lateral to  the  contract,  and  one  which  is  embodied  in  the 
contract — it  being  necessary,  in  the  former  case,  to  bring 
home  the  fraud  to  the  principal,  by  showing  either  that 
he  authorised  the  misrepresentation  of  his  agent,  or  that 
he  afterwards  assented  thereto ;  whilst  in  the  latter  case, 
the  fraud  of  the  agent  will  render  the  contract  voidable 
as  against  the  principal,  without  its  being  shown  that  he 
was  privy  to  it."  In  Comfoot  v.  Foioke  (c)  the  principal 
neither  made  nor  authorised  the  agent  to  make  a  false 
representation,  and  the  agent,  though  he  made  one,  did 
not  know  it  to  be  false ;  and  it  was  held  that  the  facts 
did  not  constitute  legal  fraud.  Parke,  B.,  says,  "  As 
this  representation  is  not  embodied  in  the  contract,  the 
contract  cannot  be  affected,  unless  it  be  a  fraudulent 
representation." 

(a)  30  L.  J.  Ex.  337.  (//)  p.  609.  (r)  6  M.  k  W.  878. 


808  SUPREME  COURT  REPORTS. 

1866.  Moreover,  it  is  consistent  with  the  plea  that  the  de- 

Prikcb  fendant  knew  of  the  fraud  when  he  executed  the  deed. 
[Stephen,  C.  J.  He  says  that  he  was  led  to  sign  by  the 
false  repi^esentation,  and  that  within  a  reasonable  time 
he  repudiated,  &c.] 

Windeyer  in  support  of  the  plea.  A  principal  who 
makes  a  contract  by  means  of  an  agent  is  responsible  for 
the  false  representation  made  by  that  agent  in  the 
making  the  contract.  "  To  support,"  says  Parke,  B., 
in  Moens  v.  HeywoiiJi  (a),  "  this  action  for  false  repre- 
sentation, it  is  essential  to  prove  that  by  words  or  acts 
of  the  defendants,  or  their  agents,  it  was  made  falsely, 
and  for  the  improper  purpose  of  inducing  the  plaintiffs 
to  purchase."  And  in  Wilson  v.  Fuller  (6),  Tinddf 
C.  J.,  says,  **  Then  was  there  a  fraudulent  concealment 
by  Wadeson  (the  agent)  ?  which,  it  must  be  admitted, 
would  bind  Mr.  Wilson,  if  proved."  And  in  Hem  v. 
Nichols  (c),  a  case  which  has  never  been  questioned, 
Lord  Holt  held  that,  in  an  action  of  deceit,  fbr  selling 
one  kind  of  silk  for  another,  upon  evidence  that  there 
was  no  actual  deceit  in  the  defendant,  but  that  it  was  in 
his  factor  beyond  the  sea,  the  merchant  was  liable.  If 
the  agent  had  the  deed  in  his  hands,  and  the  defendant 
then  on  his  representations  signed  it,  he  may  be  said  to 
have  made  the  contract  with  the  agent.  He  referred  to 
Ormrod  v.  Huth  (d),  and  Addison  on  Contracts  (e). 
[Stephen,  C.  J.  And  besides,  this  is  the  case  of  a  com- 
pany suing  a  co-partner.  On  the  other  hand,  the  plea 
states  that  the  association — the  plaintiff  being  then  a 
member — was  foimed  before  the  defendant  executed; 
and  that  the  association  so  formed,  employed  the  agent 
to  obtain  more  subscribers.  Is  or  not  this  in  effect  an 
agency  to  make  contracts  ?] 

Stephen  replied. 

Stephen,  C.  J.     The  plea  is  good.     For  in  substance 
it  alleges  that  the  plaintiff  and  others  had  formed  the 

(a)  10  M.  k  W.  157.  (6)  3  Q.  B.  77.         (c)  1  Salk.  289. 

{d)  14  M.  &  W.  651.  (c)  p.  634. 
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associatioD,  and  that  then  the  agent  was  employed  to         1866. 
procure  the  defendant's  junction  and  signature  to  the       Peinc«~ 
deed  ;  and  that  he  was  misled  into  those  acts  (in  other      t,,  ^ 

'  ^  NOWLAN. 

words,  to  contract  by  covenant  with  the  plaintiflF)  by 
false  representations  on  the  part  of  that  agent.  When 
the  defendant  further  alleges,  substantially,  that  as  soon 
as  he  discovered  the  fraud,  he  repudiated  the  trans- 
action,— ^in  other  words,  rescinded  his  contract,  as  under 
such  circumstances  he  was  entitled  to  do, — the  plea  might 
with  more  precision  have  stated  in  terms  that  the  de- 
fendant had  not  made  the  discovery  when  he  executed 
the  deed  ;  but  the  allegation  is  implied.  And  it  makes 
no  difference  whether  the  deed  was  then  and  there — 
when  the  representations  were  made — executed,  if  the 
defendant  in  fact  executed  in  consequence  of  and  in 
reliance  on  those  representations.  Whether  the  plaintiff 
or  the  association  could  have  been  sued  for  the  misrepre- 
sentations is  a  very  different  question ;  but  that  is  not 
the  one  which  we  now  have  to  decide. 

Cheeke,  J.,  concurred. 

Faucett,  J.  I  am  of  opinion  that  the  plea  is  good  in 
substance.  A  person  who  has  been  induced  to  enter 
into  a  contract  by  fraud,  may,  on  discovering  the  fraud, 
rescind  the  contract.  The  defendant  having  discovered 
the  fraud  after  the  deed  was  executed,  might,  in  my 
opinion,  within  a  reasonable  time,  and  before  he  had  ob- 
tained any  benefit  under  it,  repudiate  the  contract.  The 
plea  does  not,  I  notice,  allege  that  the  plaintiff  has  not 
incurred  any  loss  before  the  alleged  rescission.  If  in  any 
way  his  position  has  been  altered,  such  matter  might 
be  replied. 

Judgment  for  the  defendant  (a). 


(a)  The  plaintiflf  having  been  allowed  to  reply,  the  replication 
was  demurred  to;  see  next  case. 
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December  14. 


Prince  CLgainst  Nowlax. 


Action  on  be-    rf^HE  demurrer  to  the  plea  having  been  overruled,  the 
half  of  a  com-      JL         ,   .    ..«.  „  ,  ,  , 

plaintm  was  allowed  to  reply. 


The  replication  was  as  follows : — That  the  said  James 
Grahame  never  had  any  instructions  or  authority  what- 
soever from  the  said  trustees  in  the  declaration  mentioned, 
or  the  said  association  in  the  declaration  mentioned,or  the 


pony  against) 
a  shareciolder, 
for  a  call  cove- 
nanted to  be 
paid  nnder  a 
deed  of  co- 
partnership. 

the  defendant   plaintiff,  to  make  the  said  alleged  false  and  fraudulent 
was  indnced     representations  in  the  said  plea  mentioned  to  have  been 

to  join  and  to 

sign  the  deed,  made  by  him ;  and  that  after  the  defendant  became  a 

and  orTthe  subscriber  to  the  said  association  and  a  party  to  the  said 

faith  of  certain  indenture,  as  in  the  said  declaration  is  alleged,  and 

sentationT  before  the  said  trustees,  or  before  the  said  association  or 

made  to  him     the  plaintiff  had  any  notice  or  knowledge  of  the  said 
by  one  J.  G.,       ,,         ,-,  /.ii  ..••        i  -i 

an  agent  of  alleged  false  or  fraudulent  representations  by  the  said 
such  a™^t°^ '  «/awie«  Gi'ahavie,  and  before  the  said  trustees  or  the  said 
association  or  the  plaintiff  had  received  any  notice,  or 
had  any  knowledge  of  the  repudiation  by  the  defendant 
of  his  liabilities  and  abandonment  of  his  rights  under 
the  said  indenture,  as  in  the  said  plea  is  alleged,  certain 
moneys,  found  to  be  necessary  in  forming  and  carrying 
on  and  conducting  the  said  association,  had  been  raised 
by  the  said  trustees,  borrowing  the  same  from  one  of  the 
Sydney  banks,  and  paid,  used,  and  applied  by  them  for 
forming  and  carrying  on  and  conducting  the  said 
association  and  otherwise ;  and  the  said  trustees  had 
thereby  and  otherwise  incurred  liabilities  in  and  about 


having  been 
employed  to 
solicit  co-ope- 
ration, ana 
procure  sub- 
scribers. 
Averment, 
that  within  a 
reasonable 
time  after 
notice  of  the 
fraud,  and 
before  he  had 
received  any 
benefit  under 
the  deed,  the 
defendant  re- 

fiabUU^M  and  *^®  foundation,  carrying  on  and  conducting  the  said 

abandoned  his  association ;  and  that  certain  other  subscribers  to  the  said 

t^  deeJu  *'     association  executed  the  said  indenture,  subsequently  to 

Replication,     the  defendant,  and  on  the  faith  of  his  having  executed 

that  before  .  .  ^ 

the  plaintiff     the  same,  without  any  notice  or  knowledge  from  the  de- 

of  sudfropu^^  fendant,  or  otherwise,   of  the   said  alleged  false  and 

diation,  several  fraudulent  representation  to  the  defendant  by  the  said 

KTfdl*"  James  Oraliame, 

fendant's  Demurrer  and  joinder, 

name  jomed 

the  association,  and  also  the  plaintiff  and  the  trustees  borrowed  on  the  same  ground, 
for  the  purposes  of  the  company.  Meld  bad,  as  the  defendant  was  altogether  dis- 
charged, even  as  to  subsequent  shareholders. 
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Windeyer  in  support  of  the  demurrer.  The  replication  1866. 
states  that  before  the  plaintiflF  had  any  notice  of  the  de-  prince 
fendant's  revocation,  several  persons  on  the  faith  of  the  ^  ^• 
defendant's  name  joined  the  association,  and  the  plaintiff 
and  trustees  on  the  same  ground  borrowed  money  for 
the  purposes  of  the  company.  As  between  the  plaintiff 
and  defendant,  the  plea  is  no  answer  to  the  action ;  and 
the  rights  of  these  parties  are  not  affected  by  the  col- 
lateral liabilities  of  the  plaintiff  and  third  persons.  The 
fraud  of  the  plaintiff's  agent  has  rendered  void  the  entire 
contract  with  the  defendant.  The  fact  that  innocent 
persons  have  subsequently  become  shareholders,  cannot 
affect  the  rights  of  the  plaintiff,  who,  previousl.y,  was 
induced  to  become  a  shareholder  by  fraud.  How  can  it 
make  the  defendant  liable,  that  other  persons  had  subse- 
quently been  misled  by  the  innocent  accession  of  the 
defendant  ?  In  Ex  parte  Ginger  (a)  it  was  held  that 
circulars  issued  by  the  managing  director  of  the  Tippe- 
rary  Bank,  for  the  purpose  of  inducing  persons  to  take 
shares  in  it,  and  containing  false  and  fraudulent  state- 
ments, were  to  be  regarded  as  the  circulars  of  the  bank, 
and  that  persons  taking  shares  upon  the  faith  of  them 
were  not  contributories.  In  that  case  the  managing 
director  of  the  Tipperary  bank,  acting  without  authority, 
and  in  violation  of  the  bank's  deed  of  settlement,  issued 
a  number  of  shares,  entered  them  in  the  share  register 
book  in  the  name  of  A.,  and  debited  liim  with  the  price ; 
of  this  proceeding  -4.  was  ignorant.  In  order  to  induce 
persons  to  take  these  shares,  the  director  issued  a 
flourishing  report,  prospectus,  and  balance  sheet,  in 
which  there  was  not  a  word  of  truth ;  he  placed  these 
documents  in  the  hands  of  a  friend,  who  did  not  know 
them  to  be  false,  and  induced  him  to  endeavour  to  sell 
the  shares.  The  friend  in  question  employed  agents 
equally  innocent  with  himself,  to  induce  people  to  take 
shares,  and  such  agents  were  furnished  with  the  false 
and  fraudulent  documents  above  alluded  to.  Ginger 
was  induced  by  one  of  these  agents,  and  by  the  false 
documents  produced  by  him,  to  purchase  shares  ;  and 
(a)  6  Ir.  Ch.  R.  174. 
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1866.  A.  was  induced  by  a  trick  on  the  part  of  the  director  to 
Prince  sign  transfers  to  Ginger ,  who  accepted  the  shares,  and 
NowLAN  ^^®  registered  as  a  shareholder  in  respect  of  them. 
Ginger  was  held  not  to  be  a  contributory,  because  he 
was  induced  to  purchase  them  by  gross  fraud,  imputable 
to  the  company.  Henderson  v.  The  Royal  British 
Batik  (a),  where  the  Court  allowed  execution  to  issue 
against  a  shareholder,  under  the  7  and  8  Vic,  c.  118, 
is  an  authority  that  fraud  on  a  shareholder  by  the 
directors  of  the  company,  and  to  which  fraud  the  credi- 
tor is  not  privy,  aflfords  no  defence  to  proceedings  by 
such  creditor  against  the  shareholders.  ''  Suppose," 
says  Lord  CampheU,  when  delivering  the  judgment  of 
the  Court,  "  this  were  a  common  partnership,  and  that 
there  was  credit  given  to  the  firm,  would  it  be  any 
answer  to  an  action  by  a  creditor  against  one  of  the 
partners,  that  tlie  defendant  was  fraudulently  induced 
by  the  other  partners  to  become  a  partner  ?  Inter  set 
that  might  be  considered ;  but,  as  between  the  firm  and 
a  creditor,  it  is  a  matter  wholly  immaterial." 

Stephen  in  support  of  the  replication.  The  reason  is, 
that  new  persons  are  come  on  the  stage,  and  the  plaintiff 
is  suing  for  them,  and  for  their  protection.  In  effect, 
the}'^  are  persons  who  have  a  fair  claim  on  the  defendant 
to  contribute  to  their  loss.  This,  moreover,  is  an 
association  of  a  peculiar  character.  The  defendant  may 
sue  tlie  agent  for  the  false  representation  ;  but  he  cannot 
withdraw  to  the  prejudice  of  innocent  and  new  partners. 
They  are  entitled  to  maintain  their  position  as  virtual 
plaintiiFs,  by  asking  why  they  are  to  be  prejudiced  by 
falsehoods  of  an  agent  uttered  long  before  they  were 
connected  with  the  company.  Henderson  v.  The  Boyd 
British  Bank  is  an  authority  in  favour  of  the  replication, 
for  the  subsequent  shareholders  are  in  the  position  of  the 
creditor  in  that  case.  The  Deposit  and  General  Life 
Assurance  Company  v.  Ayscough  (5)  shows  that,  in  an 
action  for  calls,  a  plea  that  the  defendant  was  induced 
to  become  a  shareholder  by  the  plaintiffs  is  bad,  unless 

(a)  7  E.  &  B.  356  ;  26  L.  J.  Q.  B.  112.         (ft)  26  L.  J.  Q.  B.  29. 


V. 
NOWLAN. 
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it  also  avers  that  the  defendant  has  repudiated  the  con-  1866. 
tract,  and  had  done  nothing  to  make  himself  liable  as  a  prikcb 
shareholder,  after  he  became  aware  of  the  fraud.  A 
contract  entered  into  by  fraud,  is  only  voidable  and  not 
void ;  but  the  election  to  avoid  must  be  made  before 
the  rights  of  third  parties  are  affected;  White  v. 
Garden  (a).  The  doctrine  of  repudiation  cannot  prevail 
where  a  man  by  his  own  act  has  put  it  out  of  his  power 
to  place  the  parties  in  the  same  position  as  they  were  in 
at  the  time  the  contract  was  made ;  Clarke  v.  Dickson  (b). 
The  plaintiff  may  bring  his  action  upon  the  case  for  the 
fraud  against  the  agent,  or  those  members  who  may  be 
responsible  for  the  false  representation. 

Windeyer  in  reply.  If  so,  the  subsequent  accession 
of  one  shareholder,  being  innocent,  would  wipe  out  the 
fraud  of  the  agent — not  merely  for  his  own  benefit,  but 
the  benefit  of  perhaps  ninety-nine  misrepresenting  part- 
ners. Why  is  this  defendant  to  be  injured  (deceived  as 
he  has  been)  in  order  to  prevent  injury  to  some  one  else, 
with  whom  he  had  nothing  to  do  ?  (c) 

Stephen,  C.  J.  It  is  not  a  point  easy  of  solution ; 
but,  on  the  whole,  I  think  that  the  defendant  is  alto- 
gether discharged,  even  as  to  subsequent  shareholders. 
If  the  defendant,  who  is  sought  to  be  made  Uable  as  a 
shareholder,  was  induced  to  join  the  company  by  the 
fraudulent  representation  of  its  agent  to  procure  signa- 
tures, the  company  are  bound  by  it ;  and  the  defendant 
thus  induced  is  entitled  to  repudiate  his  engagement. 
But  he  must  do  so  immediately  he  discovers  the  fraud. 
The  plaintiff  is  suing  as  well  for  the  benefit  of  those 
members  who  came  into  the  company  after,  as  for  those 
who  came  in  before,  the  defendant ;  and,  it  is  said,  that 
those  members  who  came  in  afterwards,  not  being  mem- 
bers when  these  false  representations  were  made,  and 
being  therefore  innocent  of  any  fraud,  were  induced  to  be- 
come members  by  seeing  the  defendant's  signature.  It  is 

(a)  10  C.  R  919.  (b)  27  L.  J.  Q.  B.  228. 

(c)  See  The  National  Exchange  Co,  ofGlasffow  v.  Drew,  2  McQueen 
103  ;  and  NichoVs  case,  5  Jar.  N.  S.  207,  cited  in  Lindley  on  Partner- 
ship, bk.  2,  ch.  1,  8.  3. 
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1866.        hard  on  such  persons ;  but  still  I  think  the  defendant  is 
Princb       entitled  to  repudiate  the  contract,  notwithstanding  the 
NowLAN       **^^  ^^^  innocent  persons  have  subsequently  become 
members. 

Cheeke,  J.     I  am  of  the  same  opinion. 

Faucett,  J.  The  Court  has  already  held  that  the 
fraud  of  the  agent  binds  the  company;  and,  in  my 
opinion,  it  binds  both  the  members  who  have  joined 
before,  and  those  who  have  joined  after,  the  defendant 
I  do  not  see  how  the  injury  which  the  new  members 
have  received  can  exempt  them  from  a  liability  for 
which  all  the  members  are  responsible  (a). 

Judgment  for  the  defendant. 


Jiilj4.  Alexander  against  Bensusan  and  another. 


npHE  declaration  set  forth  an  agreement  in  writing 
-*-     made  by  and  between  the  plaintiff  and  the  de- 


In  an  action 
by  A.  against 
B.,  on  an 
agreement  in    fendants,  in  the  words  and  figures  following — that  is  to 

following—  ^^y  • — "  Dear  Sir — On  the  assumption  that  the  deed 

"  On  the  as-  of  assignment  executed  bj-^  you  to  us  this  day,  contains 

the  deed  of  a  true  and  correct  statement  of  your  debts  and  liabihties, 

ewSted  b*  ^^  hereby  undertake,  on  the  execution  thereof  by  a 

you  to  ns  this  majority  of  the  creditors  named  in  such  deed,  and  on  the 

a*true  and^^*  Same  being  duly  registered  according  to  the  require- 

correct  state-  ments  of  the  5  Vic,  No.  9,  to  pay  to  you  the  sum  of 

debts  and°"^  £200,  in  addition  to  the  sum  of  £45  belonging  to  your 

liabilities,  we  estate  now  in  your  possession.    Dated  the  24th  August, 

take,  on  the  1864. — S.  A.  Joseph,  and  S.  L.  Bensusan.     To  Alex. 

t'Sf^a  AUxander.Esq." 

majority  of  Ji  then  alleged  that  the  person  in  the  said  agreement 

named  in  such  addressed  as  "Dear   Sir,*'  and  described  as  "Akx. 

tWmebe^ng  ^^^^(^nder,''  is  the  plaintiff ;  and  the  persons  signing  the 

duly  registered 

according  to  the  requirements  of  the  5  Vic,  No.  9,  to  pay  to  you  the  sum  of  £200, 
in  addition  to  the  sum  of  £45  belonging  to  your  estate  now  In  your  possession  "— 
Heidi  ^^  demurrer,  that  the  agreement  disclosed  no  consideration  for  the  promise. 

(a)  See  Sheffield' 8  caae^  IJohns.  451  ;  Itiehmond^scMeund  Painter's 
case,  4  K.  &  J.  805  ;  and  Lindley  on  Partnership,  p.  1107. 
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said  agreement,  as  "  S.  A.  Joseph  "  and  "S.  L.  Beu- 
stufariy''  are  the  defendants.  Averment,  that  although 
the  said  deed  in  the  said  agreement  mentioned,  did  con- 
tain a  true  and  correct  statement  of  the  debts  and 
liabilities  of  the  plaintiff,  and  although  the  plaintiff  pro- 
cured the  said  deed  to  be  executed  by  a  majority  of  the 
creditors  named  in  such  deed,  and  to  be  duly  registered 
according  to  the  requirements  of  the  statute,  6  Vic, 
No.  9,  and  although  the  defendants  have  paid  to  the 
plaintiff  the  sum  of  £100,  part  of  the  said  sum  of  £200, 
and  that  all  conditions,  &c.,  had  been  fulfilled.  Breach, 
nonpayment  of  the  residue  of  the  said  smn  of  £200,  and 
the  same  remains  in  arrear  and  unpaid. 
Demurrer  and  joinder. 

Stephen  in  support  of  the  demurrer.  The  declaration 
does  not  disclose  any  consideration  for  the  alleged 
promise  by  the  defendants,  and  is  therefore  bad. 

Barley  in  support  of  the  declaration.  The  agreement 
deducible  from  this  declaration  is,  that  the  plaintiff  was 
to  get  the  deed  of  assignment  executed  and  registered, 
as  the  consideration  of  the  defendants'  promise.  The 
Court  must  infer  that  the  things  done  by  the  plaintiff 
were  at  the  previous  request  of  the  defendants.  [Stephen  j 
C.  J.  If  not,  the  agreement  set  out  was  merely  nudum 
pactum,]  This  inference  arises  partly  from  the  terms 
of  the  contract,  and  partly  from  the  two  facts  (admitted 
by  the  demurrer  to  be  true),  though  arising  subse- 
quently,— that  the  plaintiff  procured  the  deed  to  be  exe- 
cuted and  registered,  and  that  the  defendants  actuall}' 
had  paid  him  a  portion  of  the  stipulated  consideration. 
There  is  an  ambiguit}''  on  the  face  of  the  agreement 
which  may  be  explained  by  evidence,  as  in  Macdonald 
V.  Longbottom  (a).  He  referred  also  to  Smith  on 
Contracts  (6). 

Stephen,  C.  J.  A  contract  in  order  to  be  binding 
must  be  founded  on  a  sufficient  consideration.     The 


i866. 
Albxander 

V. 

Bknkusan 
and  another. 


(a)  28  L.  J.  Q.  B.  293 ;  on  appeal,  29  L.  J.  Q.  B.  256. 
(6)  p.  4547. 
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1866. 


Alexandbr 

V. 

Bensusan 
and  another. 


declaration  discloses  that  the  deed  of  assignment  has 
been  executed ;  bat  that  is  past  and  gone.  It  may  not 
have  been  executed  at  the  request  of  the  defendants.  It 
has  been  contended  that  the  Court  must  infer  that  the 
deed  was  to  be  executed  and  registered  by  the  plaintiff, 
and  that  this  was  done  by  the  plaintiff  for  the  benefit  of 
the  defendants,  and  at  their  request — ^and  that  it  was  for 
this  reason  that  the  defendants  have  paid  the  £100, 
which  sum  it  is  alleged  has  been  paid.  But  there  is 
nothing  to  show  that  that  d9100  was  not  a  gift.  A 
request  cannot  be  implied  by  reason  of  the  existence 
of  an  executed  contract.  I  see  no  reason  whatever  why 
we  are  to  infer  that  the  causing  this  deed  to  be  executed 
and  registered  was  at  the  request  of  the  defendants. 

Cheeke,  J.,  concurred. 

Faucett,  J.  The  consideration  is  past;  and  a 
promise  to  pay,  founded  on  a  past  consideration,  is  a 
nudum  pactum.  It  is  clear  that  there  is  a  patent 
ambiguity  which  can  never  be  explained  by  extrinsic 
evidence. 

Judgment  for  the  defendants. 


Thurlow  against  Scotland. 

Laiuluuder    rilHE  first  count  alleged  that  certain  deeds  being  in 
A.  was  leased  the  possession  of  the  plaintiff,  and  the  defendant 

^  ^d^r^^    being  desirous  of  obtaining  the  same  for  the  purpose  of 

lease  to  the       raising  a  sum  of  money,  the  defendant  agreed  with  the 

plaintiff  for 

£525.  Afterwards,  by  deed,  B.  assigned  the  lease  to  the  defendant  (the  plaintiff 
joining  in  the  conveyance),  in  consideration  of  the  payment  by  the  defendant  of  £553 
to  the  plaintiff,  and  of  £427  to  B.  ;  these  amounts  remaining  unpaid,  but  being  by  the 
deed  acknowledged  to  be  paid.  On  the  same  day  on  which  the  assignment  was  exe- 
cuted, the  defendant  obtained  the  deeds  from  the  plaintiff,  and  signed  a  memorandum— 
**  I  ha^'e  received  the  deeds  from  T.  (the  plaintiff)  upon  loan — ^tne  deed  of  assignment 
being  an  escrow  only,  until  and  unless  I  pay  him  £553  ;  and  in  the  event  of  my  not 
paying  the  same  sum  to  him  upon  request,  I  hold  the  deeds  for  him,  and  will  retuni 
them  to  him."  The  plaintiff  having  obtained  the  deeds  from  the  defendant,  caused 
the  deed  of  assignment  to  be  registered,  and  afterwards  lent  them  to  the  defendant  to 
raise  money  upon  them.  The  latter  having,  subsequently,  paid  £200  to  the  plaintiff, 
refused  to  return  the  deeds  to  the  plaintiff,  unless  that  amount  was  repaid.  The 
plaintiff  sued  tlie  defendant  for  a  breach  of  the  promise  to  return  the  deeds  contained 
m  the  memorandum.    Held,  that  he  was  entitled  to  recover  substantial  damages. 
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plaintiflF,  in  the  words  and  figures  following,  that  is  to         1866. 
say — "  I  have  received  the  above  deeds  (meaning  the     Thurlow 
aforesaid  deeds  which  the  defendant  so  as  aforesaid  was     «     ^*  ^ 

SCOTLAKD. 

desirous  of  obtaining)  from  Mr.  W.  Thurlow  upon  loan, 
the  latter  (meaning  one  of  the  aforesaid  deeds)  being  an 
escrow  only,  until  and  unless  I  pay  him  £558  ;  and  in 
the  event  of  my  not  paying  the  same  sum  to  him  upon 
request,  I  hold  the  deeds  for  him,  and  will  return  them 
to  him."  It  then  alleged  a  request  that  defendant  would 
pay  the  plaintiff  the  £658,  and  of  nonpayment.  Aver- 
ment of  fidfilment  of  conditions  precedent  to  entitle  the 
plaintiff  to  have  the  said  deeds  held  for  him  by  the  de- 
fendant, and  to  a  return  of  the  same.  Breach,  that  the 
defendant  has  not  held  the  said  deeds  for  the  plaintiff, 
nor  returned  the  same  to  him,  but  has  wholly  failed  to 
perform  his  said  agreement  in  the  promises,  or  any  part 
thereof.  There  was  also  a  count  for  the  conversion  of 
certain  deeds.  There  were  other  counts  upon  which 
nothing  turned. 

Pleas,  to  the  first  count — (1),  that  the  defendant  did 
return  the  said  deeds  to  the  plaintiff ;  (2),  a  rescission  of 
the  contract ;  to  the  trover  count,  (3),  not  guilty ;  and 
(4),  not  possessed.     Issue  thereon. 

The  cause  came  on  for  trial  before  Faiicett,  J.,  in  the 
November  sittings  in  1865,  when  it  appeared  that  Messrs. 
William  and  John  Donaldson  were  the  owners  of  820 
acres  of  land  at  the  Manning  River,  said  to  contain 
valuable  lime-stone,  subject  to  a  mortgage  by  them  to 
r.  O'Brien,  for  £8000.  They,  on  1st  January,  1862, 
demised  the  premises  to  one  A.  Donaldson  for  ninety- 
nine  years,  on  a  mining  lease ;  and  the  latter  mort- 
gaged the  lease — together  with  the  lease  of  an  allot- 
ment of  land  at  Ultimo,  Pyrmont,  demised  by  Harris 
to  A.  Donaldson  for  fifteen  years,  from  the  1st 
January,  1862 — ^to  the  plaintiff,  for  £525  money  lent. 
Afterwards  —  namely,  on  1st  July,  1868  —  by  deed 
executed  as  an  escrow  (the  money  remaining  unpaid, 
but  being  expressed  to  be  paid),  A,  Donaldson 
and  the  plaintiff  assigned  the  leases  to  the  defendant. 
This  assignment  purported  to  be  in  consideration  of 


V. 

Scotland. 
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1866.  the  payment  of  £65S  bj  the  defendant  to  the  plaintiff, 
Thurlow  and  of  £247  by  the  defendant  to  A.  Donaldson.  It 
contained  an  absolute  acknowledgment  by  the  plaintiff, 
that  he  had  received  the  £558.  On  the  same  day  on 
which  this  assignment  was  executed,  a  schedule  of  the 
deeds  was  added,  ^'  relating  (as  it  said)  to  the  deed  of 
assignment  made  between  A.  Donaldson  and  William 
Thurlow  and  David  Scotland,  bearing  date  1st  July, 
1863."  This  schedule  mentioned  the  lease  of  the  land 
at  Ultimo ;  the  lease  from  W.  and  J.  Donaldson  to  A» 
Donaldson  of  the  land  at  Manning  River  ;  the  mortgage 
from  Donaldson  to  the  plaintiff,  and  the  assignment; 
and  contained  the  following  memortuidum  as  set  out  in 
the  first  count,  signed  by  the  defendant — "  I  have  re- 
ceived the  above  deeds  from  Mr.  Thurlow  upon  loan, 
the  latter  being  an  escrow  only,  until  and  unless  I  pay 
him  dS558 ;  and  in  the  event  of  my  not  paying  the  same 
sum  to  him  upon  request,  I  hold  the  deeds  for  him,  and 
will  return  them  to  him."  On  the  8th  July,  the  de- 
fendant paid  £212  10s.  6d.  to  the  plaintiff,  on  account. 
Afterwards,  it  appeared  that  as  the  defendant  represented 
to  the  plaintiff  that  he  could  not  raise  money  on  the 
deeds,  unless  the  assignment  was  registered,  that  deed 
was  handed  back  to  the  plaintiff  for  that  purpose.  On 
the  7th  September  the  plaintiff  registered  it ;  and  on 
the  10th,  returned  it  to  the  defendant  to  enable  him,  if 
he  could,  to  raise  money  upon  it.  At  this  time  the 
plaintiff  drew  the  defendant's  attention  to  the  memo- 
randum attached  to  the  schedule  of  the  1st  July ;  and 
the  latter  said,  "  all  right.'*  The  defendant  was  in  fact 
a  friend  of  A.  Donaldson,  the  lessee  and  mortgagor,  and 
not  otherwise  interested  than  as  one  wiUing  to  procure 
money  to  release  the  property  from  the  mortgage  for  his 
friend.  It  appeared  that  certain  amounts  had  been  paid 
off,  leaving  £169  due ;  but  the  property  being  then  un- 
marketable, he  refused  to  pay  any  more,  and  refused 
also  to  return  the  deeds,  or  either  of  them,  unless  repaid 
£200.  The  defendant's  case  was,  that  the  acknow- 
ledgment of  the  £558  by  the  plaintiff  in  the  assignment 
•deed  was  a  mere  blind,  and  that  the  real  purchase  was 
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for  £212  10s.  6d.,  which  had  been  paid  with  an  under-         i866. 
standing  that  if  there  was  any  profit  from  the  speculation ,   "thurlow 
but  only  in  that  event,  the  defendant  was  to  be  liable     ^     ^' 
for  the  remainder.     There  was  evidence  also  that  the 
fee  simple  of  the  estate  had  been  offered  at  auction  with- 
out a  bid  being  made. 

The  Judge  told  the  jur}''  that  the  circumstance,  that 
the  defendant  refused  to  return  the  deeds  unless  he  was 
repaid  the  £200,  and  the  fact  that  the  defendant  had 
already  paid  that  amount,  under  the  contract  or  memo- 
randum, might  be  considered  in  estimating  the  damages 
— that  is,  as  tests  of  the  value  of  the  documents  to  the 
plaintiff.  The  jury  accordingly  found  a  verdict  for  the  • 
plaintiff  for  £169,  with  interest. 

Stephen  now  obtained  a  rule  nisi  for  a  new  trial,  on  the  November  27, 
ground  that  the  assignment,  eo  instanti  by  the  delivery  to  ^^^^' 
the  defendant,  ceased  to  be  an  escrow,  as  a  deed  can  only 
be  an  escrow  when  delivered  to  a  third  person  ;  and  that 
it  became  by  delivery  to  the  defendant  and  by  registra- 
tion a  fully  operative  conveyance ;  and  so  that  there 
could  be  no  more  than  nominaldamages  for  the  breach  of 
contract,  since  the  defendant  only  refused  to  give  up  his 
own  property.  He  also  obtained  a  rule  on  the  ground 
that  the  interest  found  by  the  jury,  at  all  events,  must 
be  deducted,  and  that  the  tests  and  criteria  of  value 
mentioned  in  the  Judge's  charge  were  not  correct. 

Sir  W.  Manning  and  Butler  show  cause  (a).  The  December  7. 
mortgagors  being  in  possession,  granted  this  lease  to 
Donaldson ;  and  the  lease  is  of  some  value,  and  will 
support  the  contract  with  him.  If  paid  off,  the  interest 
would  feed  the  estoppel,  and  the  mortgagors  would  be 
bound  to  make  good  the  lease.  It  is  submitted  that  the 
plaintiff  is  entitled  to  recover  on  the  agreement  set  out 
in  the  first  count,  under  which  the  defendant  holds  these 
deeds,  and  which  the  jury  have  found  is  not  rescinded. 
Assuming  that  the  deed  of  assignment  ceased  to  be  an 
escrow,  it  did  not  cease  to  be  held  under  that  agree - 

(rt)  Before  Hargrave,  J.,  Cheeke,  J.,  and  Faiuett,  J. 


320  SUPREME   COtIRT  REPORTS. 

1866.        ment.     But  it  is  submitted  that,  although  as  between 

Thurlow      third  parties  it  may  have  ceased  to  be  an  escrow,  as 

g    ^-  between  the  plaintiflF  and  defendant,  that  consequence 

did  not  follow  under  the  circumstances.     It  was  also 

unnecessary  to  show  the  actual  value  of  the  deeds  thus 

retained  by  the  defendant,  because  the  parties  have 

dealt  with  the  property  as  being  of  a  certain  value ;  and 

the  jury  therefore  were  entitled  to  consider  it  as  of  that 

value.     If  not  of  that  value,  why  does  not  the  defendant 

return  them  ?     By  refusing  to  return  them,  unless  paid 

£200,  the  defendant  shows  that  he  considered  them  of 

that  value  at  any  rate.     Shall  the  defendant  be  allowed 

,  to  retain  possession  of  the  deeds  in  violation  of  his  own 

agreement,  and  then  to  say  that  he  is  only  liable  to 

nominal  damages,  because  they  are  of  no  value? 

Stephen  contra.  The  plaintiff  doubting  the  solvency 
of  Donaldson,  by  means  of  the  latter  induced  the  de- 
fendant to  take  upon  him  the  liabilities  of  this  valueless 
property.  Although  it  is  clear  that  the  lease  being 
granted  by  the  mortgagors  after  the  mortgage,  without 
the  privity  of  the  mortgagee,  is  altogether  valueless, 
Keech  v.  Hall  (a)  ;  the  plaintiff,  who  must  have  known 
this,  and  who  was  so  largely  interested  in  the  speculation, 
chose  to  act  as  attorney  for  both  Doiialdson  and  the 
defendant,  and  allowed  the  latter  to  become  responsible, 
as  the  purchaser  of  such  a  property,  for  the  sum 
mentioned  in  the  deed.  The  fee  simple  of  the  property 
also  had  been  put  up  to  auction  without  a  bid  being 
made.  It  is  submitted  that  the  jury  should  have  been 
directed  to  take  all  the  circumstances  into  their  conside- 
ration in  estimating  the  damages.  These  deeds  also 
belonged  to  the  defendant,  and  not  to  the  plaintiff;  and 
the  question,  therefore,  is  what  was  the  value  of  the  deeds 
of  the  defendant  to  the  plaintiff.  It  is  submitted  that  if 
the  defendant  had  delivered  the  deeds  to  the  plaintiff,  he 
might  have  immediately  sued  for  them  in  trover.  It  is 
plain  that  if  the  plaintiff  had  sued  for  the  price  upon  the 
deed,  he  must  have  failed,  as  he  would  have  been 

(a)  1  Sm.  L.  C.  605. 
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estopped  by  his  own  acknowledgment  under  seal ;  shall 
he  then  be  allowed  in  the  present  action  to  recover  the 
same  amount  as  damages,  because  the  deeds  are  not  re- 
delivered to  him  ?  The  plaintiff,  under  the  first  count, 
was  bound  to  show,  and  has  failed  in  showing,  in  what 
way  he  suffered  damage,  or  lost  any  benefit,  by  not 
having  these  deeds  returned.  Even  assuming  the  plain- 
tiff was  in  the  position  of  an  unpaid  vendor,  he  lost  his 
lien  when  he  gave  up  possession  of  the  goods.  Goode  v. 
Burton  (a)  is  an  authority  that  the  vendor  of  an  estate 
has  no  lien  on  the  title  deeds  after  conveyance  executed, 
for  the  unpaid  purchase  money ;  but  the  owner  is 
entitled  to  such  deeds.  Can  a  person  obtaining  a  loan  of 
his  own  deeds  be  liable  in  substantial  damages  for  break- 
ing his  promise  to  re-deliver  them  ? 

Cur.  adv,  vidt. 


Stephen,  C.  J.,  now  delivered  the  judgment  of  the    February  i. 
Court. 

I  have  conferred  with  my  brother  Judges  before 
whom  this  rule  was  argued.  It  appears  that  the  plaintiff 
caused  these  deeds  to  be  registered,  and  afterwards  lent 
these  deeds  to  the  defendant,  to  enable  him  to  raise 
money  upon  them,  and  pay  off  the  plaintiff's  mortgage. 
And  by  the  written  memorandum  of  agreement,  signed 
by  the  defendant,  he  promised  to  return  the  deeds  on 
demand  to  the  plaintiff,  if  the  amount  of  the  mortgage 
money  should  not  be  repaid.  On  the  whole,  we  think, 
first,  that  the  plaintiff  is  entitled  to  damages  for  the 
breach  of  this  contract,  for  not  returning  any  of  these 
deeds.  The  sum  of  £169  remains  due,  not  having  been 
paid,  and  this  whether  the  assignment  of  the  lease  ceased 
to  be  an  escrow  or  not.  The  deeds  were  lent  to  the  de- 
fendant, and,  therefore,  whether  the  deed  of  assignment 
was  an  escrow  or  not,  the  plaintiff  was  entitled  to  recover 
them  on  failm*e  of  the  payment  of  his  balance.  If  by 
tlie  registi'ation  the  instrument  became  a  deed,  and  the 
property  of  the  defendant  as  between  him  and  the  rest  of 
the  world,  it  was  not  so  as  between  him  and  the  plaintiff. 


(rt)  1  Exch.  189. 
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1866.         For  the  plaintiff  had  a  right  to  retain  the  several  title 

Thurlow      deeds  as  against  the  defendant,  and  to  stipulate  for 

"^^  their  return  to  him  by  the  defendant  on  deposit  as 

before  the  loan,  although  they  were  in  law,  assuming 

such  to  be  the  law,  the  deeds  of  the  defendant  as  against 

all  the  world  beside. 

Secondly,  we  think  that  the  jury  were  justified  in 
giving  the  plaintiff  damages  to  the  extent  of  the  £169— 
that  is,  the  balance  of  his  claim  on  the  deeds.  For  the 
property,  although  at  present  it  seems  of  little  value  in 
the  market,  might  become  very  valuable — ^the  defendant 
having  placed  his  own  valuation  on  the  deeds  by  re- 
fusing to  deliver  them  up,  unless  paid  £200,  and  by 
himself  having  paid  off  part  of  the  mortgage  debt  to  a 
larger  amount.  Some  of  us  also  think  that  the  fact  of 
£553  being  named  in  the  document  as  Thurlow's  ad- 
vance, is  some  evidence  on  this  point.  The  plaintiff  is 
clearly  not  entitled  to  interest,  and  the  verdict  will  there- 
fore be  reduced  by  £36,  and  neither  party  wiU  be 
entitled  to  the  costs  of  this  motion.  The  verdict  ought 
to  be  entered  on  the  first  count  only. 

July  2, 5.      The  Municipality  of   Cook  against   The  Wardex 
AND  Fellows  of  St.  Paul's  College  (a). 

A  proclama-  rilHIS  was  an  appeal  from  the  Metropolitan  and  Coast 

tati^T"  District  Court. 

under  Si^^*^'  It  was  an  action  brought  to  recover  the  sum  of  ^£54, 

Municipalities  alleged  to  be  due  to  the  plaintiffs,  for  municipal  rates 

is^not  invalid  ^^®  ^^  respect  of  lands  and  buildings  in  the  occupation 

because  in  its    or  possession  of  the  defendants,  situate  within  the  mu- 
definition  of         .   .      ,. 
boundaries  it     nicipallty, 

omits  a  sub-         j^  appeared  that  two  petitions  for  incorporation  under 

stantial  por-  *  . 

tion  of  the       the   Municipalities  Act,  22  Vic,  No.  18,  were  duly 

i^thSSt'on  g«^zetted  on  24th  June,  1862— the  petition  for  the  larger 

for  incoi-po-      municipality,  afterwards  called  **  Cook,"  being  signed 

by  168  residents  within  a  certain  area  set  forth  in  such 

petition,  and  being  partly  on  the  north  and  partly  on 

{a)  Before  HargravCy  J.,  CiieeJcCf  J.,  and  FaxiceU,  J. 


ration. 


CASES  AT  LAW.  828 

the  south  side  of  the  Parramatta  Eoad,  containing  800  in-         1866. 


habitants ;  while  the  petition  for  the  smaller  munici-  The 

pality,  afterwards  called  "  Camperdown,"  was  signed  by  Municipality 
seventy-four  residents  within  a  certain  area  set  forth  in  v. 

such  petition,  being  on  the  north  side  of  the  Parramatta      college* 
Roady  containing  800  inhabitants ;  and  such  area  being 
identical  with  the  portion  of  the  area  set  forth  in  the 
first  petition  as  situate  on  the  north  side  of  Parramatta 
Boad. 

No  counter  petitions  containing  a  sufficient  number  of 
signatures  against  either  incorporation  were  presented 
imder  the  second  section  of  the  Act,  and  consequently 
the  usual  proclamations  of  incorporation  took  place  in  the 
Gazette  of  November  18th,  1862 ;  the  only  difference 
between  the  areas  incorporated  and  those  petitioned  for 
being,  that  the  Municipality  of  "Cook"  included  only  so 
much  of  the  area  set  forth  in  the  lirst-mentioned  petition 
as  was  situate  on  the  south  side  of  t]ie  Parramatta  Eoad, 
omitting  the  area  on  the  north  side  of  that  road  ;  which 
omitted  area  was  constituted  into  the  municipality  of 
"  Camperdown,"  as  duly  petitioned  for  in  the  secondly- 
mentioned  petition. 

The  defendants  objected  that  the  proclamation  estab- 
lishing the  former  municipality  was  illegal  and  void,  and 
that  no  suchmunicipality  as  that  assumed  by  the  plaintiffs 
under  the  name  of  "the  Municipality  of  Cook"  ever 
existed,  and  that  therefore  the  defendants  were  entitled 
to  the  verdict.  The  learned  District  Court  Judge,  how- 
ever, held  that  the  proclamation  in  question  was  valid, 
and  that  thereby  the  municipality  was  duly  created,  and 
gave  a  verdict  in  favour  of  the  plaintiffs.  The  question 
for  the  appellate  Court  was  whether  the  direction  and 
opinion  of  the  learned  Judge  was  right. 

The  Attorney  Gen  eral  for  the  appellants.  The  question 
is  whether  an  incorporation  as  amunicipality  of  a  portion 
of  the  area  petitioned  for  is  valid.  This  point  at  present 
remains  undetermined,  although  in  Berry  v.  Graham  (a) 
an  adverse  expression  of  opinion  was  intimated  by  this 
Court.    Butter  v.  Chapman  {h)  is  not  an  authority  on 

(a)  February  7,  1862.  (6)  8  M.  &  W.  1. 
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the  point.  That  was  a  case  of  a  Charter  granted  by  the 
Crown  by  its  common  law  prerogative,  in  which  case  it 
is  necessary  that  the  charter  should  be  accepted.  But 
thepresentis  a  compulsory  incorporation  under  a  statute, 
in  which  a  minority  may  be  coerced.  In  Rutter  v. 
Chapman  the  point  was  not  whether  the  Crown  could 
compulsorily  incorporate,  but  whether  if  the  Crown 
thought  fit  to  grant  a  charter,  there  should  also  be  ex- 
tended to  the  new  corporation  certain  powers  conferred 
by  statute.  In  that  case  a  petition  was  not  necessary 
with  respect  to  any  area,  for  the  Crown  can  grant  a 
charter  to  whom  it  pleases  without  any  petition;  and  in 
the  next  place  the  charter  had  been  accepted.  ''  When 
a  new  corporation,"  says  Bosajiquet,  J.,  "  is  to  be  erected 
by  the  authority  of  the  Crown,  the  constitution  of  such 
new  corporation  originates  in  the  will  of  the  sovereign, 
subject  however  to  the  assent  or  dissent  of  the  new  cor- 
porations by  their  acceptance  or  non-acceptance  thereof. 
And  such  a  grant,  made  by  the  known  prerogative  of 
the  Crown,  requires  no  petition  from  any  particular 
description  of  persons,  as  a  condition  precedent  to  its 
validity."  The  Court  assumed  the  existence  of  the  power 
of  the  Crown  to  incorporate,  for  the  common  law  prero- 
gative was  sufficient  for  that  purpose,  and  held  that  the 
Crown  could  extend  to  the  inhabitants  (who  were  a 
portion  of  the  petitioners),  when  incorporated,  all  the 
powers  and  provisions  of  a  particular  statute  for  the  regu- 
lation of  municipal  corporations,  the  creation  of  some  of 
which  would  not  fall  within  the  compass  of  the  common 
law  prerogative;  SisTindal,  C.  J.,  says,  "the  Crown  may 
limit  the  grant  of  incorporation  to  the  inhabitants  within 
the  same  district  to  which  the  extending  of  the  powers 
of  the  Act  is  directed  to  reach.  This  is  no  more  than 
an  exercise  of  a  common  law  power  in  the  Crown  to 
grant  the  corporate  franchise  to  any  part  of  a  district, 
the  inhabitants  of  the  whole  whereof  had  joined  in  their 
petition,  leaving  the  grantees  to  accept  the  charter  or 
not,  when  gran ted,at  their  discretion."  But  in  the  present 
case,  the  question  is  whether  the  Crown  may  issue  a  pro- 
clamation of  incorporation,  which  shall  bind  persons 
against  their  consent.     It  is  evident  that  the  same 
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petitioners  might  be  willing  to  be  incorporated  with  a 
thickly  populated  district,  where  the  roads  are  few  and 
easily  kept  in  order ;  but  unwilling  to  be  united  with  a 
portion  of  that  district  which  was  thinly  populated, 
which  contained  a  long  line  of  road  and  few  valuable 
buildings.  The  present  defendants  may  have  abstained 
from  signing  a  petition  against  the  incorporation,  be- 
cause they  understood  that  the  proposed  municipality 
included  a  particular  locality.  The  second  section  of  the 
22  Vic,  No.  18,  provides  that  the  Governor  "  may,  on 
the  receipt  of  a  petition  signed  by  not  fewer  than  fifty 
householders  resident  within  any  such  city,"  &c.  How 
can  the  Government  know  who  are  resident  until  the 
area  of  residence  is  limited  ?  The  same  section  empowers 
the  Government  to  define  the  boundaries  of  the  munici- 
pality. The  areas,  it  is  submitted,  are  to  be  fixed  by 
the  petitioners,  and  set  forth  in  the  proclamation.  The 
sixth  section  cannot  cure  the  defects  relied  on  in  the 
present  case.  It  was  only  intended  to  cure  mere  irregu- 
larities or  omissions  to  comply  with  the  provisions  of  the 
statute. 
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Butler  for  the  respondents.  It  is  not  compulsory  on 
those  proposed  to  be  incorporated  by  a  charter  granted 
by  the  Crown  in  the  exercise  of  its  prerogative  to  accept 
the  franchise.  Neither  is  the  incorporation  under  the 
Municipalities  Act  compulsory ;  for  the  Act  provides 
for  a  counter  petition.  But  in  both  cases  the  acceptance 
by  the  majority  is  binding  on  the  dissentient  minority. 
In  the  present  case  there  was  no  counter  petition ;  the 
incorporation  was  accepted  ;  and  the  defendants,  after 
acquiescence,  cannot  be  heard  to  say  that  they  refused 
the  franchise.  Why  did  they  not,  as  soon  as  they  had 
notice  that  a  portion  of  the  district  included  in  the 
petition  was  to  be  cut  off,  present  a  counter  petition  ? 
The  same  discretion  is  vested  in  the  Governor  as  is 
vested  in  the  Crown,  by  the  1  Vic,  c.  78,  s.  49 ;  and 
the  authority  of  Rutter  v.  Chapman  is  expressly  in 
point.  If  the  proclaimed  boundaries  were  to  be  the 
same  as  those  contained  in  the  petition,  how  can  the  pro- 
clamation be  said  to  "define''  them?     The  decision  in 
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1866.         Rutter  V.  Chapman  did  not  in  any  way  turn  on  the 

The  question  of  the  franchise  being  a  common  law  charter. 

MuwioiPALiTr   But  there,  as  in  this  case,  it  was  a  question  as  to  the 
OF  Cook  .  ^    ,  _  .     .,       i  /. 

construction  of  the  somewhat  similar  language  of  a 

statute.  The  power  to  '^  define  the  limits  and  bonn 
daries/'in  the  22  Vic,  No.  18,  s.  2,  is  to  be  interpreted 
in  the  same  way  as  the  power  "  to  extend  to  the  in- 
habitants of  any  such  town,  &c.,  within  the  district  to 
be  set  forth  in  such  charter,"  contained  in  the  6  and  6 
W.  IV.,  c.  76,  s.  141.  The  exact  point  has  already 
been  decided  by  this  Court  in  Berry  v.  Graham  (a), 
and  the  Court  must  assume  that  the  incorporation  was 
accepted.  [Faticett,  J.  If  the  petition  is  in  accordance 
with  the  proclamation,  the  question  of  acceptance  is  im- 
material, because  the  petition  is  in  such  case  equivalent 
to  acceptance.]     He  referred  to  iJ.  v.  Huglies  (6). 

The  Attorney  General  in  reply.  The  opinion  referred 
to,  as  expressed  in  Berry  v.  Graham^  was  on  a  point 
which  it  was  not  necessary  to  determine,  and  it  therefore 
may  be  reconsidered ;  Ram  on  Legal  Judgment  (f). 
The  validity  of  a  proclamation  under  this  statute  depends 
on  the  fact  whether  the  proper  steps  have  been  taken. 
The  statute  was  intended  to  call  into  existence  bodies 
possessing  large  powers  of  taxation,  and  must  therefore  be 
strictly  construed.  Defined  boundaries  are  necessary  in 
order  that  those  interested  may  know  whether  they  are 
resident  within  them  or  not ;  and,  therefore,  the  Legis- 
lature could  never  have  intended  to  leave  the  question  of 
these  boundaries  to  be  settled  by  the  Executive,  after  the 
petitions  were  signed.  The  words  "by  the  same  or  any 
other  proclamation,"  favour  the. contention  of  the  de- 
fendants. In  the  case  of  In  re  Todmorden  (d)  the  power 
vested  in  the  Home  Secretary  was  to  *'  settle "  the 
boundaries ;  which  implies  a  larger  discretion  than  a 
power  to  define.  The  fact,  that  the  portion  of  land 
omitted  from  the  proclamation  has  been  created  a  dis- 
tinct mimicipality,  shows  that  it  is  not  so  insignificant 
that  the  Court  can  throw  it  aside  as  unimportant.  [Har- 
grave,  J.     Is  not  the  effect  of  the  argument  for  the  de- 

(ff)  7  February,  1862.  (h)  7  B.  &  C.  711. 

(c)  PI).  36,  182.  {d)  80  L.  J.  Q.  B.  805. 
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fendant  to  transfer  to  the  Judges  the  discretion  vested  by 
the  statute  in  the  Executive  ?] 

Cur.  adv.  vult. 

Their  Honors  now  gave  judgment  as  follows : — 

Hargrave,  J.  After  stating  the  facts  as  above,  con- 
tinned — 

This  case  is  of  great  general  impoi*tance  as  affecting  the 
legality  of  other  proclamations  of  municipalities  containing 
similar  omissions  of  portions  of  the  areas  proposed  in  the 
petitions ;  and  the  reported  cases  bearing  on  this  point 
are  as  follows: — Rutter  v.  Chapman  (a),  In  re  Tod- 
morden  (b),  and  Berry  v.  Graham  (c),  in  this  Court. 

In  Batter  v.  Chapman,  the  validity  of  the  English 
municipalities,  though  omitting  portions  of  the  area 
petitioned  for,  was  fully  established  and  acknowledged 
by  all  the  Judges.  In  that  case  (rf),  Mr.  Justice  Colt- 
man  says : — "The  incoi*poration  of  a  less  district  than 
the  whole  of  the  town  or  borough  is  authorised,  if  within 
the  district  set  forth  in  the  charter."  So  Coleridge,  J., 
saj's  (e) : — "The  district  need  not  be  commensurate 
with  the  whole  petitioning  town  or  borough."  WiUiains, 
J«  (/)>  is  to  the  same  effect.  So  also  Mr.  Justice 
Patteson  (g),  after  discussing  this  question  at  great 
length,  says : — "  It  is  said  that  the  charter  is  void, 
because  it  is  granted  to  a  different  body  of  persons 
from  those  who  petitioned  for  it ;  but  I  think  it 
is  fully  warranted  by  the  Act."  And  again  (ft) : — 
**  The  Crown  may  extend  the  Municipal  Act  to  the  in- 
habitant householders  of  the  whole  borough,  or  of  such 
part  of  it  as  shall  be  within  the  district  set  forth  in  the 
charter."  •  •  .  "I  cannot  think  that  the  Legislature 
intended  to  oblige  the  Crown  to  incorporate  all  the  in- 
habitants who  should  petition.  ...  I  see  no  way  of 
giving  the  words  a  reasonable  construction  except  as  em- 
powering the  Crown  to  extend  the  Municipal  Corporation 
Act  to  part  of  the  inhabitant  householders.  I  think  that 
the  Crown  may,  under  the  49th  section  of  the  Act,  upon 

(a)  8  M.  &  W.  1.  {b)  30  L.  J.  Q.  B.  306. 

(c)  August  12th  and  14th,  1861  ;  and  February  7th,  1862. 
(d)  p.  40.        (c)ip.  51.       (/)  p.  67.        fc/)  p.  74-6.        (A)  p.  76. 
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apetition  fromall  the  inhabitant  householders,  incorporate 
a  part,  and  extend  the  Municipal  Corporation  Act  to  that 
part."  So^lw  Justice  Bosanquet  sRys  (a) : — "Thegrant 
may  be  made  to  the  inhabitants  of  a  limited  district  only, 
less  than  the  whole  area  mentioned  by  the  inhabitants 
petitioning.' '  So  Tindal,  C.  J.,  says  (b) : — *  *  The  Crown 
might  limit  the  grant  of  incorporation  to  the  inhabitants 
within  the  district,  or  to  an}'  part  of  a  district." 

liastly,  Lord  Denman  says  (c)  : — "  The  i)roper  ques- 
tion appears  to  me  to  be,  whether  the  authority  of  the 
Crown  is  properly  set  in  motion  by  the  petition  pre- 
sented; and  I  think  it  is,  if  the  inhabitant  householders, 
i.r.,  a  majority  of  them  in  the  borough  as  it  existed  at 
the  time  of  petitioning,  have  made  the  application  re- 
quired by  the  statute.  The  Crown  is  then  in  its  charter 
to  set  out  the  boundaries  of  the  projected  district— a 
power  which  cannot  be  exercised  without  that  of  omitting 
portions  from  the  incorporated  borough." 

The  case  In  re  Todmorden  is  useful  as  showing  the 
power  of  the  English  Secretary  of  State  to  "settle  boun- 
daries "under  the  Local  Government  Act,  21  and  22  Vic, 
c.  98,  sees.  16,  20 ;  and  that  after  such  boundaries  have 
been  settled,  though  including  areas  not  mentioned  in  the 
I)etitions,  it  is  too  late  to  apply  for  a  certiorari  to  set 
aside  the  order  of  the  Secretary  of  State  after  the  in- 
habitants have  de  facto  adopted  the  Act.  In  that  case 
Mr.  Justice  Blackburn  said : — "  The  Secretary  of  State 
is  to  settle  the  boundaries — an  expression  which  may 
possibly  import  that  he  is  not  bound  to  accept  the  boun- 
daries proposed,  but  may  alter  than  as  he  may  be  best 
advised,'* 

It  was  upon  the  authority  of  this  most  cai-efully  con- 
sidered opinion  of  the  EngUsh  Judges  in  Butter  v.  Chap- 
many  confirmed,  as  it  seems  to  me,  by  In  re  Todmorden^ 
that  our  own  Supreme  Court  held,  in  the  case  of  Berry  v. 
Graham,  that  the  omission  from  the  proclamation  of  the 
municipality  of  Shoalhaven  of  certain  portions  set  forth  in 
the  petition  for  incorporation,  did  not  invalidate  that  pro- 
clamation ;  though  the  addition  to  that  municipality  of 

{a)  pp.  87-88.  (b)  p.  103.  (c)  p.  Ill,  112. 
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certain  areas  not  set  forth  in  such  petition  did  render  the 
proclamation  invalid,  as  tiltra  vires  of  the  Government 
and  Executive  Council 

Privy  Council  confirmed  the  decision  of  this  Court,  but 
expressed  no  opinion  as  to  the  former  point,  upon  which, 
in  fact,  there  was  no  appeal  by  Mr.  Beri^y^  and,  of 
course,  none  by  the  defendants.  In  this  state  of  the 
authorities,  it  has  been  contended  on  this  appeal — first, 
that  the  decision  as  to  the  omitted  areas  in  Berry  v. 
Graham  was  an  obiter  dictum,  and  not  necessary  for  the 
judgment  delivered,  the  Court  being  against  thatprocla- 
mation  on  the  other  objection ;  and  secondly,  that  the 
case  of  Rutter  v.  Chapman  has  no  application  to  this 
colony  or  the  circumstances  of  this  case.  With  regard  to 
Berry  v.  Graham,  the  point  appears  to  have  been  so 
cleai'ly  included  in  the  special  case  that  it  seems  im- 
possible to  treat  the  opinion  of  the  Court  as  an  obiter 
dictum ;  and  after  attentively  perusing  the  whole  of  that 
judgment,  it  would  seem  that  Mr.  Berry's  counsel 
abandoned  this  objection  as  clearly  against  him,  I  pre- 
sume, upon  the  authority  of  Rutter  v.  Chapman.  In 
fact,  my  own  opinion,  as  I  stated  on  the  argument  of  the 
present  appeal,  was  that  this  argument  was  scarcely 
allowable.  But  as  the  appellant's  counsel  in  this  case, 
who  also  argued  for  Mr.  Beri'y  in  Berry  v.  Graham, 
stated  that  he  did  not  argue  in  Berry  v.  Graham  against 
the  omissions,  because  he  felt  confident  in  his  argument 
founded  on  the  additions  to  the  incorporated  area,  I  do 
not  think  that  our  judicial  respect  for  the  decisions  of 
this  Court  has  been  impaired  by  allowing  that  decision  to 
be  discussed  as  it  has  been  at  the  bar,  more  especially  as 
the  present  argument  affects,  or  may  affect,  all  our 
colonial  municipalities,  the  proclamations  of  which  since 
1862,  have  undoubtedly  all  been  issued  on  the  basis  of 
the  judgment  of  this  Court  in  Ben-y  v.  Graham. 

I  have  now  to  consider  the  various  arguments  used  by 
the  appellant's  counsel  as  to  the  applicability  of  Rutter 
V.  Chapman  to  this  colony.  I  am  willing  to  admit,  as 
argued  for  the  appellant,  that  that  case  very  much  de- 
pended on  the  charters  of  incorporation  being  issued 
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under  the  prerogative  of  the  Crown,  valid  at  common  law 
without  any  petition  whatever  preceding  the  charter; 
and  I  further  admit  that  the  Governor  ofthis  colony,  not 
being  specially  clothed  with  this  portion  of  the  preroga- 
tive, i.e.,  not  being  authorised  by  his  commission  to 
create  corporations,  the  colonial  municipalities  are  dis- 
tinguishable in  this  respect  from  the  English  munici- 
palities. The  limitation  of  the  power  of  a  Governor 
under  his  commission  is  a  most  important  constitutional 
principle  of  colonial  law,  and  it  may  be  as  well  to  state 
that  the  case  of  Cameron  v.  Kyle  (a)  (not  cited  during 
this  argument)  clearly  establishes  tliat  the  "  Governor  of 
a  colony  is  an  officer  of  the  Crown,  with  a  Umited 
authority ;  and  that  his  assumption  of  an  act  of  sovereign 
power  out  of  the  limits  of  the  authority  so  given  to  him, 
would  be  purely  void,  and  the  Courts  of  the  colony  over 
which  he  presided  could  not  give  it  any  legal  effect ;  and 
that  no  authority  or  dictum  can  be  cited  to  show  that  a 
Governor  can  be  considered  as  having  any  delegation  of 
the  whole  Royal  power  in  any  colony  as  between  him  and 
the  subject,  where  it  is  not  expressly  given  by  his  com- 
mission, or  implied  as  being  necessary  to  the  due  perfor- 
mance of  his  office  as  Governor,  or  from  the  nature  of  the 
case  incident  to  his  functions." 

Nevertheless,  admittingihis  principle  of  constitutional 
law,  I  am  still  clearly  of  opinion  that  her  Majesty,  by 
assenting  to  our  Municipalities  Act,  which  by  section  8 
expressly  confers  the  power  of  incorporation  upon  the 
Government,  has  by  such  section  and  by  parliamentary 
authorit}'^,  though  not  by  his  Excellency's  commission, 
conferred  upon  the  Governor  her  Majesty's  royal  pr^' 
rogative  or  Sovereign  power  in  this  respect  of  incorpo- 
ration, quite  sufficiently  to  bring  all  our  colonial  munici- 
palities within  the  decision  of  Butter  v.  Chapnian ;  and, 
therefore,  within  the  scope  of  all  the  constitutional 
principles  laid  down  by  the  Judges  in  that  case  as 
already  set  forth. 

In  fact,  the  proclamation  declaring  incoi-poration  is 
essentially  an  act  of  the  Royal  prerogative,  and,  in  ^J 

(a)  8  Knapp  332  (1835). 
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opinion,  quite  as  efifectualto  all  intents  and  purposes  as  a 
charter  from  the  Secretary  of  State's  office  in  England, 
or  any  charter  under  a  Governor's  commission.  It  was 
argued,  however,  secondly,  that  Butter  v.  Chapman  does 
not  apply  to  this  colony,  because  the  second  section  of 
our  Municipalities  Act  differs  in  its  words  from  the  words 
of  the  English  Act,  inasmuch  as  the  latter  expressly 
authorises  the  English  Corporations  to  be  *'  within  the 
district "  petitioning ;  while  the  words  of  our  Act  only 
authorise  the  *'  proclamation  to  define  the  Umits  and 
boundaries  thereof."  I  am  inclined  to  concede  this  part 
of  the  appellant's  argument  so  far  as  Butter  v.  Chapman 
depended  on  the  words  of  the  English  statute.  Neverthe- 
less, this  concession  is  immaterial,because  I  am  of  opinion 
that  upon  the  true  construction  of  the  second  section  of  our 
Act,  and  in  accordance  with  all  the  essential  points  of  con- 
stitutional law,  any  omission  may  be  lawfully  made  from 
the  area  petitioned  for ;  and  that  the  judgment  in  Butter  v. 
Chapman  applies  with  full  effect  to  our  colonial  Munici- 
palities Act  equally  with  the  English  Act.  That  is  to 
say,  I  am  of  opinion  that  the  petitions  for  incorporation 
are  only  "to  set  the  Crown  in  motion," — that  these 
petitions  themselves  are,  both  in  form  and  substance, 
documents  altogether  po  werless,except  for  such  statutory 
initiation  of  Executive  action,  which  legal  action  is  con- 
tained expressly  and  exclusively  in  the  proclamations  of 
incorporation  ;  that  the  petitioners  can  only  pray,  and  do 
only  pray,  the  Crown  "  to  declare  a  municipality  under 
this  Act; "  that  is  to  declare  a  municipality,  and  to  define 
the  limits  and  boundaries  thereof;  which  limits  there- 
fore, ex  vi  tenninorum,  cannot  be  in  any  sense  declared 
or  defined  by  the  petition  which  asked  the  Crown  to  de- 
clare and  define.  I  am  also  of  opinion  that  the  true 
meaning  of  the  word  "  define,"  is  not  to  "  describe,"  but 
authoritatively  to  mark  out. 

I  am  further  of  opinion  that  this  power  or  authority  to 
define  the  areaincorporated,being  entrusted  to  theGover- 
nor  and  Executive  Council  (the  supreme  Executive 
authority  of  the  colony)  must  be  held  to  be  a  bona  fide 
and  substantial  exercise  of  Government  authority  for  all 
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public  purposes  whatever ;  and  that  it  would  be  an  un- 
reasonable construction  to  hold  that  the  Legislature  have 
intended  the  Governor  with  the  Executive  Council 
merely  to  describe  in  proper  surveyora'  language  the  area 
set  forth  in  the  petition,  as  was  argued  in  this  case  by  the 
appellant's  counsel. 

Moreover,  upon  the  very  peculiar  cuxumstances  of  this 
case,  it  might  have  been  well  argued  that  the  two 
petitions  and  the  two  proclamations  must  be  read 
togetlier ;  and  that,  as  the  area  of  the  portion  omitted 
from  "Cook,"  being  identical  with  the  area  of  "  Camper- 
down,"  was  and  is  de  facto  incorporated  by  an  admittedly 
legalproclamation,  the  petition  of"  Cook"  wascompUed 
with  by  the  joint  effect  of  the  two  proclamations ;  or,  at 
all  events,  that  upon  all  the  documents  before  the  Court 
there  has  been  not  so  much  an  omission  in  this  case  of 
area  from  incorporation  as  the  action  of  the  Executive 
authority  in  electing  between  these  two  unopposed 
petitions. 

Moreover,  if  a  small  portion  of  area  petitioned  for  could 
be  thus  separated  by  a  counter  petition,  so  as  to  prevent 
the  legal  incorporation  of  the  residue,  it  would  seem  to 
me  that  a  new  system  of  counter  petitions  not  authorised 
by  the  statute  would  be  introduced,  fatal  to  all  incorpo- 
rations. 

Independently,  however,  of  all  these  very  pecuKar  cir- 
cumstances in  this  case,  I  would  also  point  out  (as  I  did 
on  the  argument),  that  to  allow  this  appeal  upon  the  ob- 
jection stated  would  be,  in  effect,  for  the  Judges  of  this 
Court  indirectly  to  claim  a  power  of  discretion  over  the 
acts  of  the  Executive  authority ;  and  if  the  appellant's 
argument  as  to  these  omissions  be  sound,  will  it  not 
follow  that  all  the  municipalities  of  the  colony,  from 
which  any  portions  whatever  have  been  omitted,  will  be 
in  fact  subjected  to  the  discretion  of  the  Judges,  who  may 
be,  therefore,  required  from  this  bench  to  decide  when  the 
maxim  de  minimis  non  curat  lex  applies  and  when  not ; 
ix.y  we  shall  be  claiming  authority  to  estimate  the  pro- 
portionate parts  of  the  areas  respectively  adopted  or 
omitted  by  the  Executive  authority  under  this  Act ;  to 
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count  up  and  compare  the  numbers  of  the  petitioners  on 
such  respective  areas,  to  reckon  and  estimate  the  pro- 
portionate populations  of  such  respective  areas,  and  to 
decide  whether  such  omissions  of  petiti6ners,populations, 
and  areas  are,  or  are  not,  within  the  power  of  the  Gover- 
nor and  Executive  Council — an  anomalous  novelty  in 
judicial  authority  so  obviously  contrary  to  all  consti- 
tutional principles,  that  I  must  hesitate  to  commence  any 
such  system  ;  whatever  may  be  the  opposite  dangers,  if 
any,  of  allowing  such  discretionary  authority  to  remain 
vested  in  the  Governor,  with  the  advice  of  his  responsible 
advisers,the  Executive  Council,to  whom  all  discretionary 
powers  are  constitutionally  entrusted  in  all  other  cases. 
It  must  be  obvious  that  the  whole  of  the  present  diffi- 
culties, if  any,  may  be  avoided  by  a  slight  amendment  of 
the  Act,  postponing  the  proclamation  of  incorporation 
until  after  a  second  set  of  counter  petitions  have  been 
received  and  considered,  upon  the  **  defined  '*  areas,  as  is 
done  under  the  English  Towns  Improvement  Act,already 
mentioned. 

For  the  reasons  I  have  stated,  I  am  of  opinion  that 
this  appeal  ought  to  be  dismissed. 

Cheeke,  J.  Without  entering  particularly  into  the 
arguments  adduced  at  the  bar,  as  well  as  the  various 
comments  and  decisions  now  arrived  at  by  Mr.  Justice 
Hargrave,  my  opinion  is  founded  (in  conjunction  with 
him)  upon  the  decision  in  Berry  v.  Graham,  Admitting 
that  the  point,  as  suggested  by  the  Attornej'-General, 
was  not  mooted  or  argued  at  the  bar,  in  Berry  v. 
GraJiam,  yet,  as  the  decision  of  the  Court  upon  that 
point  was  not  made  a  matter  of  appeal  to  the  Privy 
Council,  I  am  of  opinion  that  it  must  be  considered  as 
the  law  of  the  colony ;  and  although  the  Court  is  now 
diifferently  constituted,  yet,  that  the  decision  of  the  Chief 
Justice,  and  the  late  Mr.  Justice  Wise,  ought  to  be  up- 
held in  all  its  integrity  until  reversed.  I  consider  that 
the  appeal  must  be  dismissed. 

Faucett,  J.  This  is  an  appeal  from  a  decision  of  the 
Judge  of  the  Metropolitan  District  Court,  in  which  he 
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1866.         Held  that  the  Municipality  of  Cook  was,  under  the  cir- 

The         cumstances  stated  in  the  case,  duly  created  a  municipality 

Municipality   under,  and  by  viilue  of,  the  provisions  of  the  Act,  22 
OF  Look       _,,.       ^^ 
V.  VIC,  No.  13. 

CoLmsE.^  It  appears  from  the  Government  Gazette,  of  the  24th 
June,  1862,  that  a  petition,  under  the  Municipalities 
Act,  was  addressed  to  the  Governor,  signed  by  168  house- 
holders,residents  of  Camperdown,prayingforthe  erection 
of  their  locality  into  a  municipality.  The  petitioners 
state  that  the  proposed  municipality  contains  about  800 
inhabitants,  and  describe  the  boundaries  of  the  area  in 
which  they  wish  to  establish  a  municipality.  These 
boundaries  are  set  out  by  lines  on  the  plan  annexed  to 
the  case. 

From  the  same  Gazette,  it  appears  that  another  petition 
under  the  Municipalities  Act  was  addressed  to  the  Gover- 
nor, signedby  74  resident  householders  of  North  Campe^ 
down,  praying  for  the  erection  of  their  locality  into  a 
municipality.  The  petitioners  set  out  the  boundaries  of 
the  area,  which  they  desire  should  be  declared  a  munici- 
pality, and  state  that  the  proposed  municipality  contains 
about  300  inhabitants.  The  proposed  boundaries  are  also 
set  out  on  the  plan. 

It  is  admitted  that  the  area  described  in  the  latter 
petition  is  a  portion  of  the  area  described  in  the  former 
one. 

By  a  proclamation  in  the  Gazette  of  13th  November, 
1862,  setting  out  in  substance  the  first  petition,  it  is  de- 
clared that  the  Governor  with  the  advice  of  the  Executive 
Council  has,  in  pursuance  of  the  powers  vested  in  him  by 
the  Act,  determined  to  declare  "such  rural  district  "to 
be  a  municipality  by  the  name  of  the  Municipality  of 
Cook ;  and  the  proclamation  so  declares  accordingly,  and 
then  defines  the  boundaries  of  such  municipality.  The 
area,  the  boundaries  of  which  are  so  defined,  is  a  portion 
of  the  area  described  in  the  first  petition,  being  less  pre- 
cisely by  the  area  described  in  the  second  petition. 

By  a  proclamation  in  the  same  Gazette,  the  area 
described  in  the  second  petition  is  declared  to  be  con- 
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stituted  a  municipality  by  the  name  of  North  Camper-        1866. 
down.  The 

It  is  clear  that  as  the  area  described  in  the  first  petition  ^^ki^^^m^y 
contained  800  inhabitants,  and  as  the  municipality  of  v. 

North  Camperdown — a  portion  of  that  area — contains  300     colleok.*' 
inhabitants,  the  Municipality  of  Cook,  as  proclaimed, 
contains  only  500. 

And  the  question  now  is  whether  the  municipality  of 
Cook  is,  under  these  circumstances,  duly  constituted ; 
that  is,  whether  the  Governor,  with  the  advice  of  the 
Executive  Council,  has  power,  under  the  statute,  to  con- 
stitute into  a  municipality,  an  area  substantially  less 
than  that  described  in  the  petition  by  which  the  Governor 
is  set  in  motion. 

It  was  stated  at  an  early  period  in  the  argument  that 
the  case  of  Berry  v.  Graham  might  govern  this  case  ; 
and  having  carefully  considered  that  case,  I  am  of  opinion 
that  the  Couii  must  be  bound  by  it. 

The  plan  that  formed  a  part  of  the  special  case  in  Berry 
V.  Gra/ia?/i  showed  two  things :  first,  that  portions  of  land 
mentioned  in  the  petition  praying  for  incorporation  were 
excluded  from  the  area  proclaimed  as  incorporated ;  and, 
secondly,  that  portions  of  land  not  mentioned  in  the 
petition  were  included  in  the  area  proclaimed. 

It  is  on  the  latter  ground  that  the  judgment  of  the 
Privy  Council  proceeded  ;  but  in  the  judgment  of  this 
Court  the  former  was  distinctly  considered.  The  point, 
it  is  true,  appears  to  have  been  scarcely,  if  at  all,  argued 
by  the  counsel  for  Mr.  Berry ;  or,  if  argued,  to  have  been 
very  slightly  pressed.  But  the  point  appears  to  me  to 
have  been  contained  in  the  special  case,  as  the  plan 
showed  it,  and  it  was  distinctly  referred  to  in  the 
judgment ;  and  the  opinion  of  the  Court,  founded  in  the 
case  of  Butter  v.  Chapman,  is  as  distinctly  expressed. 
(His  Honor  referred  to  the  judgment  and  continued.) 
Now,  whether  this  is  to  be  treated  as  a  decision  of 
the  Court  upon  a  point  distinctly  before  it,  and  re- 
quiring a  decision ;  or  a  considered  exposition  of  the 
law,  without  the  necessity  of  an  absolute  decision,  on 
a  point  that  the  case  presented  to  the  Court — and  I 
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think  it  is  either  the  one  or  the  other — I  am  of  opinion 
that  it  would  not  be  wise  now  to  disregard  it. 

Canthe  present  case,  then,  be  distinguished  from  that? 
I  am  of  opinion  that  it  cannot.  The  portion  excluded 
from  the  proclaimed  area  of  the  municipality  of  Cook  does 
not  appear  to  be  proportionately  larger  or  more  important 
than  the  portions  excluded  in  the  case  of  Riitter  ?. 
Chapman ;  although  possibly  proportionately  larger  or 
more  important  than  those  excluded  in  the  case  oi Berry 
V.  Graliam.  The  difference  also  between  an  incorpo- 
ration by  charter  under  the  common  law  power  of  the 
Crown,  and  an  incorporation  by  Act  of  Parliament,  must 
have  been  present  to  the  mind  of  the  Court. 

I  am  of  opinion,  therefore,  that  this  case  must  be 
governed  by  the  judgment  of  this  Court  in  Berry  v. 
Graham  J  which  stands  untouched  by  the  judgment  of 
the  Privy  Council  in  the  same  case,  and  that  the  decision 
of  the  learned  Judge  of  the  District  Court  must  therefore 
be  sustained. 

Judgment  for  the  respondent 


June  29. 

On  a  sepa- 
l-ate applica- 
tion to  the 
Court,  after 
an  unsuccess- 
ful one  to  a 
Judge,  new 
facts  may  be 
adduced ;  and 
the  Judge's 
order  may  or 
may  not  be 
discharged  or 
varied  as  in- 
•cidental  to 
the  order  of 
the  Court. 


O' Sullivan  against  Aarons  (a). 
T)i4BZ/Ey  moved  to  rescind  an  order  of  Hargrave,  J., 


He  tendered  ad- 


refusing  to  change  the  venue, 
ditional  affidavits. 

Butler,  who  showed  cause,  objected  to  their  reception. 

Per  Curiam.  On  a  separate  application  to  the  Court, 
after  an  unsuccessful  one  to  a  Judge,  new  facts  may  be 
adduced.  The  fact  of  such  previous  application  and  its 
result  should  be  brought  before  the  Court,  and  all 
materials  then  before  the  Judge  may  be  used  again  by 
either  party,  but  the  Judge's  order  may  or  may  not  be 
discharged  or  varied  as  incidental  to  the  order  of  the 
Court.  The  mere  refusal  by  a  Judge  to  grant  an  appli- 
cation, is  not  in  itself  any  bar  to  the  granting  of  a  simi- 
lar application  by  the  Court,  whether  on  the  same  or  on 
new  materials. 

(a)  Before  Stephen ,  C.  J.,  Gheeke^  J.,  and  FanceU,  J. 
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1866. 

The  Queen  against  Shadforth  (a).  March  23. 

,  /^  ASE  reserved  for  the  consideration  of  the  Judges  of  A.  being 
^^     the  Supreme  Court,  under  the  13  Vic,  No.  8.        obtofithi^*^ 

**This  case  was  tried  before  me,  at  the   Quarter  ^^^^^^ 
Sessions  held  at  Gundagai,  February  12, 1866.  tences,  it  ap- 

"  The  defendant  was  charged  with  obtaining  money  A!*^n  the 
under  false  pretences.  27th  Novem- 

"  It  appeared  by  the  evidence,  that  on  the  27th  of  and  passed  at 

November  he  had  drawn  and  passed  at  Gundagai  a  Gundagai  a 

^  o  cheque  on  the 

cheque  for  £2  10s.,  on  the  Oriental  Bank  at  Yass,  0.  Bank  at 

stating  that  he  had  an  account  there,  whereas  he  had  i^jfoiJStiiat 

none  either  then,  or  previously,  or  up  to  the  time  of  his  A.  was**guilty 

apprehension  on  the  31st  of  November  {sic).  theche^e, 

"The  jury  returned  the  following  verdict:— 'We  ^w^^^ro^ 
find   the  prisoner  guilty  of  drawing  the  cheque,  but  vided  funds  to 
believe  he  intended  to  have  provided  funds  to  meet  it,  if  htSVt^  «^-^ 
he  had  had  sufficient  time.'     It  was  strongly  urged  for  ficient  time." 
the  defendant,  that  this  was  equivalent  to  a  verdict  of  fused  to  wcc^pt 
*  not  guilty,'  but  I  refused  to  accept  it  as  such,  and  in-  this  as  a  ver- 
sisted  on  an  unambiguous  verdict.     The  jury  retired  guilty,  and 
again,  and  presenUy  returned  a  verdict   of  '  guilty,'  If^mbSous 
coupled  with  a  strong  recommendation  to  mercy.  yei-dict.    The 

"  The  question  for  the  Supreme  Court  is,  was  I  right  inYpresentiy 

in  refusing  as  above  stated  ?  retui-nedaver- 

°  diet  of  guilty. 

"  H.  R.  FbANCIS,  HM,  that  the 

Judge  of  South  Western  District."    It^^^Lxy 

ambiguous  to 
Darley  for  the  prisoner.     It  is  plain,  by  referring  to  ^^}^^^.*^?v 
the  circumstances  of  this  case,  which  will  not  be  contro-   course  he  pur- 
verted  by  the  Crown,  that  there  was  no  false  pretence  cou^ctil)n*^^ 
alleged  by  the  prisoner.     The  cheque  in  question  was  was  sustained. 
drawn  on   the  27th  November,  at  Gundagai,  on  the 
bank  at  Yass.     The  prisoner  arrived  at  Yass  on  the  30th 
November,  on  which  day  (being  St.  Andrew's  Day  and 
a  holiday)  the  bank  was  not  open ;  and  the  prisoner, 

(a)  Before  HargravCf  J.,  Chceke,  J.,  and  FmieeUj  J. 
w — 5 
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^1866. therefore,  had  no  opportunity  of  paying  funds  into  the 

The  Queen  bank  to  meet  the  cheque.  The  circumstances,  it  is  quite 
Shadforth.  clear,  are  altogether  inconsistent  with  any  fraudulent  in- 
tention on  the  part  of  the  prisoner,  and  the  jury  accord- 
ingly, by  their  verdict,  intended  to  negative  the  existence 
of  any  false  pretence.  Their  finding,  however,  being 
ambiguous  in  the  opinion  of  the  Judge,  it  was  his  duty 
to  ask  the  jury  to  find  specifically  whether  there  was 
fraud  or  not,  which  was  the  material  question.  But,  it 
is  submitted,  that  by  the  course  he  pursued  he  altogether 
misled  the  jury.  [Faucett,  J.  On  the  case  as  stated, 
there  is  no  point  raised  as  to  misdirection.  It  must  be 
assumed  that  the  Judge  properly  directed  the  jury.] 
The  verdict  first  delivered  was  clearly  equivalent  to  a 
verdict  of  Not  Guiltj^  and  it  was  the  Judge's  duty  so  to 
enter  it  on  the  information.  There  was  nothing  improper 
or  repugnant  in  the  verdict,  and  the  jury  ought  not  to 
have  been  asked  to  reconsider  it.  The  fraudulentintent 
is  altogether  wanting  here,  and  the  conviction  is  wrong. 
In  the  words  of  an  American  writer  on  Criminal 
Law  (a),  '*It  is  a  principal  of  our  legal  system,  as 
probably  of  every  other,  that  the  essence  of  an  offence  is 
the  wrongful  intent,  without  which  it  cannot  exist.  A 
statute  will  not  generally  make  an  act  criminal,  however 
broad  may  be  the  language,  unless  the  offender's  intent 
concurred  with  his  act;  because  the  common  law  re- 
quires such  concurrence  to  constitute  a  crime  "  (6) ;  and 
this  principle  is  illustrated  by  the  cases  of  B.  v.  All- 
day  (c),  R.  V.  Page  (d),  R.  v.  Harris  (e),  and  R.  t. 
Evans  (/). 

Butler  for  the  Crown.  This  case  is  governed  by  the 
decision  in  R.  v.  Meany  (g),  in  which  it  was  held  that 
the  Judge  is  not  bound  to  receive  the  first  verdict  the 
jury  give ;  but  may  direct  them  to  reconsider  it.  The 
verdict  which  the  jury  ultimately  return  is  the  true 
verdict.     In  Trebelcock's  case  (A)  the  jury  found  certain 

{a)  Bishop's  C.  L.,  §  226.  {b)  Id.,  §  80. 

(c)  8  C.  &  P.  136.  (rf)  8  C.  &  P.  122. 

(«)  7  C.  &  P.  428.  (/)  32  L.  J.  M.  C.  40. 

{g)  32  L.  J.  M.  C,  24.  (A)  27  L.  J.  M.  C.  108. 
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facts,  and  the  Court  were  of  opinion  that  that  finding  1866. 
was  equivalent  to  an  acquittal.  It  is  plain  that  the  The  Queen 
verdict  in  this  case  first  returned  was  amhiguous.  The  shadforth. 
prisoner  was  charged  with  obtaining  money  under  false 
pretences,  and  the  presentation  of  the  cheque  was  the 
material  point ;  whether  that  cheque  was  his  own  or 
another  person's  was  immaterial.  The  verdict  of  the  jury 
was  not  a  finding  on  the  issue  submitted  to  them.  How 
can  it  be  material  to  find  that  the  prisoner  drew  the 
cheque,  and  would  pay  it  if  he  had  sufficient  time  ?  A 
man  might  draw  any  number  of  cheques  and  put  them 
in  his  pocket.  [Faucett,  J.  The  only  way  in  which 
the  finding  was  material,  was  as  negativing  fraud.]  It  is 
clear  that  he  had  no  funds  in  the  bank  ;  and  if  he  pre- 
sented a  cheque  and  obtained  money  thereby,  not  having 
any  funds,  it  is  obtaining  money  by  false  pretence,  as  a 
matter  of  law. 

Hargrave,  J.  We  are  of  opinion  that  the  finding  of 
thejury  was  sufficiently  ambiguous  to  justify  the  Judge 
in  sending  them  back  to  reconsider  it. 

Cheeke,  J.  The  case  is  most  unsatisfactory ;  but  1 
concur  in  the  judgment  just  delivered. 

Faucett,  J.,  concurred. 

Conviction  sustained  (a). 


(a)  See  E.  v.  Naylor,  35  L.  J.  M.  C.  61. 
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1806. 


September  29. 

Aninfonnation 
framed  under 
the  73rd  sect, 
of  the  Insol- 
vent Act,  which 
charged  in  the 
same  count 
that  the  priso- 
ner did  "em- 
bezzle, conceal, 
retain,  and  re- 
move  "  certain 
moneys,  &c., 
is  not  bad  for 
duplicity,  as 
charging  two 
or  more  dis- 
tinct offences. 


The  Queen  against  Curtis  (a). 

SPECIAL  case  reserved  for  the  consideration  of  the 
Judges,  under  the  13  Vic,  No.  8. 

"  The  defendant  in  this  case  was  tried  before  me  at 
the  late  criminal  sittings  at  Darlinghurst,  on  a  charge  of 
fraudulent  insolvency. 

**The  information  charged  that  the  defendant  did, 
with  intent  to  defraud  his  creditors, '  embezzle,  conceal, 
retain,  and  remove,'  a  certain  part  of  his  property. 

"Mr.  Windeyer,  as  counsel  for  the  defendant,  ob- 
jected that  the  information  was  bad,  on  the  ground  that 
it  charged  several  offences. 

"  I  overruled  the  objection ;  but,  at  Mr.  Windeyer's 
request,  reserved  the  point  for  the  consideration  of  the 
full  Court. 

"  The  sequestration  of  the  defendant's  estate  was 
voluntary ;  and  the  defendant's  petition  for  the  seques- 
tration of  his  estate,  and  the  Chief  Commissioner's  order 
thereon,  accepting  the  sequestration  and  appointing  an 
oflScial  assignee,  were  tendered  in  evidence  on  the  part  of 
the  Crown. 

"Mr.  Windeyer  objected  to  the  evidence,  on  the 
gi'ound  that  the  order  was  not  headed  *  In  the  Supreme 
Court.' 

"I  overruled  the  objection;  but,  at  Mr.  Windeyer' 8 
request,  reserved  the  point  for  the  consideration  of  the 
full  Court. 

"  The  order  in  fact  refers  to  the  petitioner's  affidavit, 
which  is  on  the  back  of  the  same  sheet  of  paper,  and  is 
properly  headed. 

"  The  question  for  the  consideration  of  the  Courtis, 
whether  or  not  I  was  right  in  so  ruling  on  each  point  ? 

''Peter  Faucett. 

"  Tuesday,  September  18,  1866." 

(a)  Before  Sl^hen,  C.  J.,  Cheeke,  J.,  and  Faucett,  J. 
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Windeyer  for  the  prisoner.     The  information  is  bad,  1866^ 

for  alleging  two  distinct  offences  in  the  same  count.  The  Qubkn 

For  the  evidence,  which  would  support  a  charge  of  cuktis. 
embezzling,  would  not  support  a  charge  of  concealing, 
retaining,  and  removing ;  R.  v.  Donohoe  (a). 

The  Solicitor  Oeneral  for  the  Crown.  The  word  "  em- 
bezzling "  must  not  be  taken  in  its  strictly  technical,  but 
in  its  wider  meaning,  and  then  there  is  no  greater  differ- 
ence between  it  and  concealing,  retaining,  and  removing, 
than  between  the  meaning  of  the  words  "  destroying, 
defacing,  and  injuring  "  a  parish  register,  in  the  case  of 
R.  V.  Bowen  (6).     Archbold's  Cr.  PL  (c)  was  referred  to. 

Cur.  adv.  vult. 

Stephen,  C.  J.,  now  delivered  the  judgment  of  the  November  16. 
Court  as  follows  : — 

The  objection  to  the  information  in  this  case — framed 
under  section  73  of  the  Insolvent  Act — is,  simpl}'',  that 
it  charges  the  prisoner  in  the  same  one  count,  with  (as 
his  counsel  contended)  two  or  more  distinct  offences  ; 
namely,  that  the  prisoner  did  "  embezzle,  conceal,  re- 
tain, and  remove  "  the  articles  in  question. 

Now,  in  the  case  of  The  Queen  v.  Donohoe  (d),  where 
the  charge  was  that  the  prisoner  uttered  and  put  off  a 
forged  "  order,  cheque,  or  undertaking,"  the  count  was 
clearly  bad  for  stating  the  offence  or  offences  in  the  alter- 
native. But  we  held  that  it  was  bad,  also,  for  charging 
in  effect  as  one  act,  two  incompatible  offences  or  matters. 
For,  on  the  assumption  that  only  one  transaction  was 
intended,  the  same  instrument  could  not  (we  thought) 
be  both  an  order  or  warrant  for  the  payment  of  money, 
and  at  the  same  time  an  undertaking  to  pay  that  same 
money.  On  the  other  hand,  if  two  transactions — or  the 
uttering  of  two  instruments,  one  an  order  and  the  other 
an  undertaking — were  intended,  then  the  count  was  ob- 
jectionable for  duplicity.  If  indeed  the  charge  had  been, 
that  the  prisoner  simultaneously  uttered  these  two  in- 

(a)  1  Sup.  Ct.  E.,  C.  L.  236.     (6)  1  C.  &  K.  612. 

(c)  p.  65.  id)  1  Sup.  Ct  R.,  C.  L.  236. 
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1866.        struments,  it  might  possibly  have  been  good ;  on  the 
The  Queen    authority  of  The  Queen  v.  Giddina  (a).     But  the  ground 
Curtis.       ^^  ^^^  decision  in  Donohoe's  case,  was  that  which  has 
been  akeady  stated. 

Here,  however,  we  perceive  no  two  acts  charged, 
which  are  incompatible  with  the  idea  of  a  single  offence 
only — or,  at  any  rate,  with  the  fact  of  but  one  trans- 
action. An  insolvent  may  doubtless  conceal  or  retain 
goods,  the  property  of  his  assignee,  without  removing 
them.  But  if  he  removes  the  goods,  intending  fraudu- 
lently to  appropriate  them,  the  insolvent  does  by  the 
very  act  retain  and  embezzle  those  goods,  within  the 
clear  meaning  of  the  statute ;  and  he  can  scarcely  remove 
or  retain  goods,  intending  such  fraudulent  appropriation, 
without  in  some  way  (and  in  the  fair  sense  of  the  word) 
concealing  them.  The  indictment,  therefore,  on  the 
authority  of  The  Queen  v.  Bowen  (6),  where  the  charge 
was  of  "destroying,  defacing,  and  injuring"  a  parish 
register,  is  not  open  to  objection.  And  the  example 
there  put  by  Baron  Parke,  of  the  ordinary  charge  in 
one  count  under  the  statutes  against  forgery,  that  the 
prisoner  o^g/erf  as  well  as  disposed  of  and  put  away  the 
instrument,  cannot  we  think  be  distinguished  from  the 
present  case.  By  disposing  of  or  putting  away  the 
forgery,  immediately  consequent  on  the  offering  of  it, 
he  committed  substantially  but  one  offence  ;  although 
the  acts  in  themselves  were  different.  There  was,  at  all 
events,  or  there  may  have  been,  one  transaction  only. 

For  these  reasons  we  are  of  opinion  that  the  objection 
here  taken  is  invalid,  and  that  the  conviction  must  be 
sustained.  We  think,  nevertheless,  that  indictments 
should  not  (where  the  facts  are  suflSciently known  before- 
hand) be  drawn  in  this  comprehensive  manner;  but 
that  the  charge  of  removing,  where  the  fact  is  relied  on, 
should  be  inserted  substantively  and  alone  in  a  separate 
count — as  also,  in  forgery  cases,  where  the  uttering  or 
putting  away  is  clear,  that  the  charge  of  offering  merely 
should  be  omitted.     For,  unquestionably,  each  of  these 

(a)  Carr.  &  Afarsh.  634. 

(6)  1  Car.  &  Kir.  512  ;  and  in  1  Den.  C.  C.  28. 
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several  acts  is  distinguishable ;  and  each  may  have  been,         1866. 
for  all  that  appears,  on  a  different  occasion.    It  would  be     The  Qtjeen 
better,  therefore,  to  state  in  each  count  no  more  than  is       curtis. 
necessar}^  and  really  meant  to  be  proved,  in  either 
case  (a). 

Conviction  sustained. 


Ex  parte  DoOLEY  (6).  October  3. 

TXUTLER  moved  to   re-open  and   rescind   a  rule      A  rale  for 
absolute  (for  an  attachment  for  nonpayment  of  fornon-pay- 


a  rale  nisi. 


money  under  a  Judge's  order) — made  absolute,  in  the  ^!^^lf^^^^>l 
first  instance,  on  a  day  in  this  term  before  its  extension —  order,  is  only 
on  the  ground  of  irregularity.  It  appears  that  on  the  4th 
September  a  summons  was  issued,  calling  on  the  attorney 
to  show  cause  why  he  should  not  pay  over  an  amount 
that  had  been  paid  to  him  for  the  applicant  by  the  Com- 
missioner of  Railways.  It  appeared  that  the  attorney 
had  given  his  cheque  for  this  amount,  which  had  been 
dishonoured.  The  summons  was  served  on  the  5th 
September.  The  application  was  heard  on  the  11th,  but 
was  postponed  till  the  14th,  when,  there  being  an  affi- 
davit of  service,  the  order  asked  for  was  made.  This 
order  was  served  on  the  22nd,  when  the  attorney  said  he 
was  not  in  a  position  to  pay  the  money.  On  the  24th, 
that  order  was  made  a  rule  of  Court,  and  then  there  was 
a  demand  in  the  usual  way.  On  the  28th,  the  motion 
for  an  attachment  in  the  first  instance  was  granted.  The 
Court  may  rescind  or  vary  any  rule  made  by  the  Court 
during  the  same  term ;  Todd  v.  Jeffei'y  (c).  In  that 
case  the  Court  would  not  allow  a  rule  of  the  Bail  Court 
to  be  re-opened,  after  the  term  in  which  it  was  made, 

(a)  In  the  report  of  Donoho^s  case,  above  cited,  a  misprint  in 
punctuation  renders  one  material  sentence  unintelligible.  Instead  of 
the  words  "is  fatal  for  assuming  that  an  instrument  could  be  an  under- 
taking and  a  cheque,"  &c.,  the  text  should  have  run  thus — '*I  also 
think  the  second  oDJection  is  fatal.  For,  assuming  that  an  instrament 
could  be,"  &c. 

{h)  Before  Stephen^  C.  J.,  ffargi-avCf  J.,  and  Cheeke,  J. 

(c)  7  A.  &  E.  619. 
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1866.  even  though  the  Judge  who  made  it  sanctioned  the 
Ex  parte  application.  An  attachment  may  issue  in  the  first 
instance  for  nonpayment  of  costs ;  but  only  a  rule  ntn 
for  any  other  kind  of  disobedience ;  Crisp  v.  Groom' 
bridge  (a),  Ex  parte  Townley  (t).  In  Ex  parU 
Grant  (c)  the  rule  for  the  attachment  was  made  absolute 
in  the  first  instance,  because  a  clause  was  introduced  into 
the  order,  authorising  the  issue  of  an  attachment  in  case 
of  nonpa3anent.  In  the  present  case  no  such  clause  is  in 
the  order.  But  the  practice  is  now  regulated  by  the 
Rule  168,  Hil.  T.,  1853,  which  directs  that  "  rules  for 
attachments  shall  be  absolute  in  the  first  instance,  in  the 
two  following  cases  only ;  viz.,  first,  for  nonpayment  of 
costs  on  a  master's  allocatur;  secondly,  against  a  sheriff, 
for  not  obeying  a  rule  to  return  a  writ  or  bring  in  the 
body."  This  rule  is  founded  on  the  previous  practice ; 
and,  therefore,  an  attachment  in  the  first  instance  cannot 
be  obtained  for  nonpayment  of  costs,  and  anything  else ; 
much  less  as  in  the  present  case,  where  the  order  is  not 
for  the  payment  of  costs  at  all ;  Ch.  Arch.  (d). 

Darley  contra.  It  is  submitted  that  in  a  case  like 
the  present,  the  Court  exercises  a  very  summary  juris- 
diction over  its  officers ;  and  usually  grants  an  attach- 
ment in  the  first  instance.  The  attorney,  it  is  clear,  had 
an  opportunity  of  showing  cause,  and  had  notice  of  all 
the  proceedings.  In  Ex  parte  Bur  gin  (e),  where  money 
had  been  wrongfully  detained  by  an  attorney  fi^om  his 
client,  and  a  rule  requiring  him  to  pay  that  money  over 
had  been  made  absolute  against  him,  the  Court  granted 
a  rule  for  an  attachment  absolute  in  the  first  instance, 
he  not  having  complied  with  the  rule — ^it  being  clearly 
shown  that  he  was  aware  what  the  rule  required  him  to 
do.  In  that  case  Patteson,  J.,  in  the  course  of  the  argu- 
ment, took  the  precise  objection  now  relied  on ;  but 
afterwards,  on  the  authority  of  King  v.  Price  (/) ,  granted 
a  rule  absolute  in  the  first  instance.  And  the  law  is  so 
laid  down  in  Lxish's  Practice  (gr).     [Cheeke,  J.     That 

(a)  27  L.  J.  Q.  B.  183.  (b)  8  DowL  89. 

(c)  Id.  320.  id)  p.  1706.      (e)  1  Dowl.  N.  S.  292. 

(/)  1  Pr.  841.  iff)  p.  215  [2iid  editionj 
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The  other  Judges  concui'red. 


Bule  absolute. 


DoOiiET. 


passage  is  omitted  in  the  recent  edition  by  Mr.  Dixon.]         id()6. 
The  rule  of  practice  relied  on  does  not  apply  to  cases      Kx  parte 
where  the  Court  is  dealing  with  one  of  its  own  officers. 
He  also  referred  to  Ex  parte  Bayley  (a). 

Butler  in  reply.  The  rule  of  practice  is  express ;  and 
Ex  parte  Burgin  was  before  the  rule. 

Stephen,  C.  J.  I  am  of  opinion  that  the  Court, 
clearly  may  rescind  and  discharge,  or  vary  any  rule 
made  by  the  Court  during  the  same  term.  I  am  also  of 
opinion  that  the  word  "  affidavit,"  in  a  rule,  includes  in 
itself  all  annexures  thereto ;  and  therefore  a  rule  drawn 
up  on  reading  affidavits  which  have  annexures,  implies 
that  those  annexures  equally  have  been  read.  I  also- 
think  it  the  safer  course  to  hold  that  the  rule  of  practice 
referred  to,  does  apply  to  cases  where  attorneys  are  con- 
cerned. According  to  Tidd's  Practice  (t),  the  rule  for 
an  attachment  for  nonpayment  of  costs,  pursuant  to  the 
master's  allocatur,  was  absolute  in  the  first  instance* 
The  rule  was  recognised  by  the  Court  so  far  back  as 
1768  (Trinity  Term,  31  Geo.  2),  as  will  be  found  in 
1  Burr.  651  (c) ;  and  it  seems  to  have  been  the  practice 
to  grant  an  attachment  absolute,  in  the  first  instance, 
against  attorneys,  for  misconduct.  But  the  rule  of  Trin. 
1853,  is  in  such  express  terms,  that  I  think  it  safer  to 
abide  by  the  words  of  the  rule ;  and  as  the  present  is 
not  a  case  of  nonpayment  of  costs,  to  set  aside  the  rule 
for  attachment,  but  without  costs. 


(a)  9  B.  &  C.  691.        (6)  [8th  ed.]  486.        (c)  See  2  Bac.  Ab.  835. 
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Sept.  23,1865.  jj^  ^^  Kirchner's  Trustees  (a). 

bjlnrtto^^^^^    Vf^'RTIN,  Q.C.,  moved  to  review  the  taxation  by  the 
who  prepares  Prothonotarj  of  an  attorney's  bill  of  costs — certain 

assignment       items  having  been  disallowed  in  connection  with  the 
nnder  the  6      preparation  of  a  deed  of  assignment.  It  appeared  that  the 
including  real   attorney  prepai'cd  a  deed  of  assignment  under  5  Vic,  No. 
^te,  to  get    9^  including  real  estate,  but  omitted  to  get  the  deed  regis- 
tered, is  gross    tered — whereby,  it  is  alleged,  that  assignment  was  inope- 
ajttSt^einstru-  native,  and  so  being  valueless,  the  attorney  can  get 
mentis  invalid,  nothing.     It  is  submitted  that  the  attorney  has  not  for- 
feited his  claim  to  costs  against  his  clients,  by  his  negh- 
gence ;  nor  has  the  work  done  proved  to  be  by  his 
default  valueless.     Purves  v.  LandeU  (b),  Buhner  v. 
Oilman  (c),  and  Pitt  v.  Yalden  (d)  were  referred  to. 

Salomons,  for  the  trustees,  showed  cause.  The  atto^ 
ney  undertook  to  prepare  a  deed  of  assignment  under 
the  Act,  and  is  not  entitled  to  recover  unless  such  a  deed 
is  prepared.  The  deed  actually  prepared  was  valueless 
to  the  trustees  ;  because  real  estate  was  not  bound,  and 
the  attorney  is  not  entitled  to  the  costs,  even  although 
he  might  not  be  liable  in  an  action  for  negligence.  He 
referred  to  Hill  v.  Featherstonhaxigh  (e),  Lewis  v. 
Samuel  (/),  and  Long  v.  Orsi  (g), 

Martin  replied. 

Stephen,  C.J.  I  am  of  opinion  that  there  was  here 
gross  negligence  ;  for  it  was  the  attorney's  duty  to  have 
seen  to  the  registering  of  the  deed,  and  if  prevented  from 
doing  so  by  his  client  or  any  one  else,  he  should  be  able 
to  show  most  conclusively,  and  free  from  all  possibility 
of  doubt,  that  he  warned  the  party — ^his  client — of  the 
fatal  consequences  of  the  omission. 

{a)  Before  Stephen,  C.  J.,  Hargrave,  J.,  and  Cheeke,  J. 
(6)  12  CI.  &  F.  91.  (c)  4  M.  &  G.  108. 

(d)  Burr.  2060.  (c)  7  Bing.  569. 

(/)  15  L.  J.  Q.  B.  218.  ((/)  18  C.  B.  611. 
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I  am  also  of  opinion  that  the  omission  is  in  law  fatal         1866. 
to  the  validity  of  the  instrument.     It  was,  therefore,         Lire 
useless  to  the  trustees,  and  the  attorney  cannot  recover.       Trastees!  ^ 
The  rule,  therefore,  to  review  the  Prothonotary's  taxation 
will  be  refused,  with  costs. 

The  other  Judges  concurred. 


Ranclaud  against  Cox  (a).  September  il. 

Ex  parte  Walmsley. 

HIS    was     an    appeal    against    an    order  made  The  service  of 

by  Mr.  Justice    Cheeked  wherebj'  he   set  aside  attachment 


T 

certain  writs  of  execution,  and  among  them  one  issued  p^toined  by  a 

°  judgment 

by  the  appellant  against  the  property  oi  James  Hannell  creditor,  A., 

-with  costs,  to  be'paid  by  the  appellant.  s^'^ofth^^ 

The  following  were  the  circumstances : — The  appellant  Common  Law 

P  roced  ure 

Ranclaud,  having  recovered  a  judgment  against  Cox,  Act  of  1857, 

obtained  in  Chambers  the  usual  order,  under  section  27  against  a  gar- 
nishee, D.f 
of  the  Common  Law  Procedure  Act  of  1857  (6),  against  attaching 

Hannell  and  some  others,  debtors  to  Cox,  for  attaching  ^^^  c^^dZa 

all  debts  due  to  him  by  them ;  and  subsequently,  these  not  bind  such 

debts  not  having  been  paid  into  Court,  a  similar  order  againsrB.  and 

was  obtained  from  a  Judge,  under  section  29,  for  the  9''  ^°,  *^^^  ^' 

o       •         r  ..  ,,,  1  thereby  ac- 

issue  of  writs  of  execution  against  the  debtors,  to  levy  quires  a 

the  amount  of  those  debts,  as  far  as  they  would  extend,  jie^n^^JJ^^ 

in  satisfaction  of  the  judgment.     The  last-mentioned  s.  39  of  the 

order  was   granted,   with  costs,   against  the   several  .  ^whew  the 

debtors.      Shortly  after  such  order,  but   before   the  J"*^®'^*  , 

actual  issue  of  any  such  writ,  a  rule  nisi  was  obtained  obtained  such 

by  another  creditor  for  the  sequestration  oi  Cox's  estate  ^5^^^  execu^ 

as  insolvent ;  which  rule  was  eventually  made  absolute,  tion  issued 

The  sequestration  having  thereby  been  finally  adjudged,  ^J^^sLV^be 

the  question  arose  whether  the  writs  ought  or  not  to  be  f  state  of  the 

set  aside ;  the  debts  to  Cox,  the  amount  of  which  they  debtor  was 


Held  that,  as  by  the  sequestration  the  debt  due  by  the  garnishee  passed   to  the 
judgment  debtor's  assignee,  the  order  of  attachment  ought  to  be  set  aside. 

(a)  Before  Stei^heiu  C.  J.,  Chccke^  J.,  and  Faucett,  J. 
(6)  20  Vic,  No.  31. 
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1866.         were  issued  to  levy,  having,  it  was  contended,  vested 
Ranclavd     by  the  sequestration  in  his  official  assignee,  as  part  of 
Cox.         ^^^^  insolvent's  estate. 

Stephen  for  the  judgment  creditor.  The  question  is 
whether  a  Judge's  order,  under  section  27  of  the 
Common  Law  Procedure  Act  of  1857,  attaching  a  debt 
of  the  garnishee  due  to  the  judgment  debtor,  will 
operate  in  the  creditor's  favour  against,  and  override,  a 
subsequent  sequestration  of  the  debtor;  in  other  words, 
whose  title  to  the  debt  shall  prevail,  that  of  the  judg- 
ment creditor  or  that  of  the  official  assignee  ?  It  is 
admitted  that  in  England,  under  the  Bankruptcy  Act, 
12  &  13  Vic,  c.  106,  the  bankruptcy  overrides  the 
attachment;  Holmes  v.  Tutton  (a).  But  that  decision 
is  based  on  a  ground  inapplicable  to  the  present  case; 
in  fact,  it  decides  that  this  charge  is  a  security  within 
section  39  of  the  local  Insolvent  Act.  Under  section  184 
of  the  12  &  18  Vic,  c  106,  creditors  having  security 
for  their  debt,  or  having  made  any  attachment  by 
virtue  of  any  local  custom,  are  placed  in  the  situation  of 
the  general  unsecured  creditors,  and  are  to  come  in 
pari  passu  with  them,  except  in  respect  of  an  execution 
served  and  levied  by  seizure  and  sale  upon,  or  (in 
respect  of)  any  mortgage  of,  or  lien  upon,  any  part  of 
the  property  of  the  bankrupt.  That  is,  no  creditor 
having  a  security  for  his  debt  shall  receive  more  than 
his  rateable  proportion,  unless  it  be  a  mortgage  or  lien. 
If  he  has  a  mortgage  or  lien,  he  has  a  preference,  but 
not  if  he  has  merely  a  security.  The  Court  held  that  a 
creditor  having  served  an  order  of  attachment,  had  a 
security,  but  not  a  lien.  But  under  section  89  of  the 
Insolvent  Act,  any  creditor  holding  '*  any  security  or 
lien  upon  any  part  of  the  insolvent's  estate  "  shall  put  a 
value  upon  such  security,  and  deduct  such  value  from 
the  debt  proved  by  him.  Hobnes  v.  Tuttoriy  therefore, 
is  an  express  authority  for  calling  this  charge  a  security. 
[Faucettf  J.  If  under  section  39  a  creditor  is  entitled 
to  value  every  security,  he  would  be  entitled  to  value  a 

-    (a)  6  E.  &  B.  65  ;  24  L.  J.  Q.  B.  846. 
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promissory  note.]    A  promissory  note  is  not  a  security         1866. 
or  asset ;  and  a  creditor  holding  a  promissory  note  can     Ranclaud 
recover  against  the  indorser,  and  prove  for  the  balance.         qq*^ 
It  is  submitted  that  the  official  assignee  claims  under 
the  insolvent  debtor,  and  he  takes  subject  to  the  right 
of  the  debtor  in  whose  favour  this  order  for  attachment 
was  made. 

BiUlei',  contra.  The  sequestration  passed  the  debt 
due  to  the  insolvent  to  his  assignee,  notwithstanding 
the  order  for  attachment.  In  this  case,  the  writ  of 
execution  was  issued  under  it  after  the  rule  iiisi  for  the 
sequestration.  But  the  law  is,  it  is  submitted,  the 
same  whether  it  was  issued  before  or  after  that  event. 
The  principle  of  Holmes  v.  Tutton  has  been  extended 
in  the  recent  case  of  Tilbury  v.  Broivn  (a),  which 
shows  that,  until  payment  or  execution  levied,  the  order 
is  merely  a  security  for  the  debt.  The  80th  section  of 
the  Insolvent  Act  provides  that  further  execution  of 
any  judgment  or  process  against  the  person  or  estate  of 
any  insolvent  shall,  after  any  order  of  sequestration,  &c., 
be  stayed,  and  the  judgment  debtor  shall  prove  and  take 
rateably  with  the  other  creditors ;  and  where  any  pro- 
perty **  has  been  attached  by  any  legal  process  for 
satisfaction  of  any  judgment,  and  has  not  been  sold," 
such  property  shall  pass  as  the  rest  of  the  insolvent 
€8tate.  Considering  this  provision,  it  is  clear  that  the 
security  mentioned  in  section  89  can  only  be  some 
security  then  known  to  the  law,  some  security  in  the 
nature  of  a  mortgage  or  lien  which  can  be  valued  or 
assigned.  Miller  v.  Mynn  (h),  Hough  v.  Edwards  (c), 
were  referred  to. 

Stephen,   in   reply.      The  order   of  Cheeke,  J.,   is 

wrong ;  for  it  directed  the  Ji.  fa.  to  be  set  aside,  and 

the  amount  to  be  brought  into  Court,  without  giving 

any  direction  as  to  the  costs  which  were  ordered  to  be 

paid  by  the  order  for  attachment.     But  the^.  fa.  is 

valid,  at   all   events,  as  to  the   costs  so  ordered  to 

be  paid. 

Cur.  adv.  vidt. 

(a)  30  L.  J.  Q.  B.  40.  (b)  28  L.  J.  Q.  B.  324. 

(c)  26  L.  J.  Ex.  64. 
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Rakclaitd 

V. 

Cox. 
September  14. 


The  judgment  of  the  Court  was  now  delivered  by 
Stephen,  C.  J.  After  stating  the  facts  of  the  case 
as  above,  continued  :  That  question,  in  efifect,  as  it 
appears  to  us,  depends  on  this ;  whether  the  original 
order,  attaching  those  debts  for  Rancland's  benefit,  or, 
rather,  the  service  of  it  on  the  garnishees,  then  Cox'% 
debtors,  so  bound  those  debts  in  their  hands,  as  against 
them  and  him,  that  the  creditor  thereby  acquired  a 
"  security  or  lien  "  on  such  debts,  within  the  intent  and 
meaning  of  section  39  of  our  Insolvent  Act ;  for,  if  not, 
the  debts  certainly  passed  to  the  Assignee,  unquahfiedlj, 
as  part  of  Cox's  estate — notwithstanding  the  subsequent 
order,  or  any  writ  issued  under  it,  to  enforce  payment 
to  the  creditor.  The  debtors,  consequently,  would  be 
bound  to  pay  the  assignee,  and  not  that  creditor.  And 
we  are  of  opinion,  on  the  whole,  although  the  question 
is  by  no  means  free  from  doubt,  that  the  plaintiff  Ran- 
claud  acquired  no  such  lien  or  security ;  but  that  the 
debts  attached  passed,  upon  Cox's  sequestration,  to  the 
assignee. 

The  28th  section  of  the  Common  Law  Procedure  Act, 
framed  in  the  same  words  as  section  62  of  the  English 
statute,  enacts  simply  that  service  of  the  Judge's  order 
shall  "  bind  "  the  debt  attached.  Now  the  case  of 
Holmes  v.  Tutton  (a)  decides  that,  although  the  judg- 
ment creditor  thereby  acquires  a  **  security"  over  the 
debt  so  attached,  he  is  in  no  better  position  with  respect 
to  it  than  he  would  occupy,  if  the  debt  were  a  tangible 
chattel,  after  a  writ  of  execution  binding  it  in  the  hands 
of  the  Sheriff.  Lord  Campbell  says,  "  We  construe  the 
word  *  hi7ul  *  as  not  changing  the  property,  or  giving 
even  an  equitable  property,  either  by  way  of  mortgage 
or  lien,  but  as  putting  the  debt  in  the  same  situation  as 
goods,  when  the  writ  is  delivered  to  the  Sheriff.  We 
take  the  word  to  mean  that  the  debtor,  or  those  claiming 
under  him,  shall  not  have  power  to  convey,  or  do  any 
act,  as  against  the  right  of  the  party  in  whose  favour 
the  debt  is  bound ;  and  we  construe  it  as  not  giving  any 
property  in  the  debt,  in  the  nature  of  a  mortgage  or 
lien,  but  a  mere  right  to  have  the  security  enforced." 
(a)  5  E.  &  B.  80. 
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If  this  be  the  only  effect  of  the  enactment  itself,  which  1866. 
creates  the  security,  it  is  not  easy  to  see  how  the  same  Ranolaud 
security  can  have  a  more  extended  operation  under  a  q^^ 
previously  passed  statute.  In  the  passage  cited,  no 
reference  is  made  to  the  English  Bankrupt  Act — the 
184th  section  of  which  stands,  it  is  said,  in  contrast  with 
section  39  of  our  own.  Lord  Campbell  admits,  in 
another  portion  of  his  judgment,  that  the  Common  Law 
Procedure  Act  creates  a  "  security  "  within  the  meaning 
of  that  184th  section.  But  he  shows  here  what  that 
security  amounts  to.  It  is  a  right  to  enforce  payment, 
as  against  the  judgment  debtor  and  those  claiming 
under  him ;  but  the  order  conveys  no  title  or  property 
whatever,  legal  or  equitable.  The  creditor  stands  in 
the  position  merely  of  one  who  has  lodged  an  execution 
against  that  debtor. 

What  different  effect  then  is  given  by  our  Insolvent 
Act?  The  89th  section  enacts,  that  '*in  case  any 
creditor  shall  hold  any  security  or  lien  for  payment  of 
his  debt,  upon  any  part  of  the  insolvent's  estate,  the 
amountor  value  of  such  security  or  lien  shall  be  deducted 
from  his  debt,  and  he  shall  only  be  ranked  for  the 
balance,"  &c.  Then  follows  a  provision,  giving  to  the 
assignee  the  option  of  '^  taking  an  assignment  of  the 
security"  on  payment  of  such  value,  which,  for  that 
purpose,  is  to  be  estimated  on  oath.  If,  however,  the 
passage  cited  from  Holmes  v.  Tutton  be  law,  the  creditor 
here  cajinot  strictly  be  said  to  "  hold  "  any  security. 
That  which  he  has,  even  (if  in  any  sense)  it  conveyed 
an  interest  in  the  debt  attached,  is  operative  only  against 
the  insolvent  and  those  claiming  under  him.  But  • 
assignees,  under  our  Insolvent  Act,  claim,  in  cases  of 
this  nature,  adversely  to  the  insolvent,  or,  at  least,  by 
title  paramount.  The  creditor's  security  here,  whatever 
it  may  be,  is  statutory ;  and  the  statute  confers  on  him 
no  title  of  any  sort.  How  then,  although  possibly  the 
debt,  or  this  peculiar  species  of  security,  might  be  valued, 
could  either  be  assigned  ? 

We  then  turn  to  section  30  of  the  same  Act,  and 
there  find  it  enacted,  that  further  execution  of  any 
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1866.        judgment  or  process  against  the  estate  of  an  insolyent 
IUkclattd     shall,  on  lodging  the  sequestration  order  with  the  Sheriff, 

Cox.  ^^  stayed,  and  that,  where  any  property  of  insolvent  has 
been  **  attached  by  legal  process,  for  satisfaction  of  anj 
judgment,  and  has  not  been  sold,"  such  property  shall 
be  placed  under  sequestration  in  the  **  same  manner  as 
any  other  part "  of  the  estate  :  so  that  (it  being  in  the 
former  case  expressly  so  enacted)  the  Legislature  clearly 
meant  to  compel  a  rateable  distribution,  and  prevent 
preferential  payments  in  all  cases  of  execution,  or  other 
similar  process  against  an  insolvent's  property,  notwith- 
standing its  seizure,  unless  by  actual  sale.  Now,  cer- 
tainly, the  writs  issued  in  this  case  against  the  garnishees, 
HanneU  and  others,  are  not  against  any  portion  of  the 
insolvent's  estate,  and  so  are  not  within  the  terms  of  the 
section ;  but  the  Judge's  order,  attaching  the  debts  in 
their  hands,  may  be  deemed  "  legal  process "  within 
those  terms,  as  well  as  within  the  intent  and  meaning  of 
the  enactment.  The  debts  themselves  were,  of  coarse, 
part  of  Cox's  estate  and  property,  and  therefore  might 
be  distributed  as  such  under  his  insolvency.  Why  then 
should  they  not  be  so  distributed  ?  It  would  be  passing 
strange,  considering  the  object  which  the  Legislature 
had  in  view,  as  disclosed  by  this  80th  section,  if  process 
{by  execution  or  otherwise)  against  an  insolvent's ^oo(i< 
were  stayed  by  his  bankruptcy,  while  an  analogous  pro- 
<cess  against  debts  due  to  him,  being  equally  part  of  his 
estate,  was  permitted  to  be  enforced. 

For  the  reasons  given,  we  think  that  the  writs  of 
•execution  in  this  case  were  properly  set  aside,  and  not 
•unjustly  with  costs — ^however  hardly  this  portion  of  the 
order,  all  things  being  considered,  may  be  felt  to  operate. 
We  say  nothing  as  to  the  costs  awarded  by  the  previous 
order,  because  that  order  is  not  now  before  us ;  but,  if 
the  writs  be  voidable  as  a  statutory  remedy,  they  cannot 
be  supported  in  part  as  process  to  enforce  the  payment 
of  costs  merely. 

Judgment  accordingly. 
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1866. 


O'SuLLiVAN  and  another  against  Aarons  (a). 


September  12. 


THIRST  count;  For  that  the  plaintiflFs  offered,  and  The  first  count 
the  defendant   agreed  to  accept,   the   price  of  ^^datX" 
878.  6d.  per  head  for  certain  cattle  of  the  defendant's,    I7th  Novem- 
consisting  of  2500  head,  more  or  less,  of  equal  sexes,   deliver  2600 
two  to  seven  years  old,  free  from  stags,  deformed,  or  cattle  between 
and  to   be  delivered   at    Condoblin 


worn-out  cattle,  and  to 

between  the  first  day  of  February  and  the  first  day  of 
April,  in  the  year  1865,  weather  permitting ;  payment 
for  the  same  to  be  made  by  the  plaintiffs  on  delivery  in 
half  cash,  and  the  residue  by  their  promissory  note  at  six 


ruary  and  Ist 
April,  1865, 
at  a  certain 
price  and 

Elace.     There 
aving  been 
only  a  partial 
delivery  and 
months ;  vendor  to  agree  to  inoculate  the  said  cattle  (if  payment,  the 

not  already  done)  the  first  available  opportunity,  should   ^iie^"^^"^* 

the  said  cattle  become  infected  with  pleuro-pneumonia  agreement  by 

the  defendant 
to  pay  all 
damages  for 


his  breach 
(including  the 
difference  in 
price  between 
the  defendant's 
agreed  price 
and  an  in- 
creased i)rice 
which  the 
plaintiffs . 
would  have 
obtained  by 


after  leaving  vendor's  station.  Averment  of  the  fulfil- 
ment of  all  conditions  precedent.  Breach,  non-delivery 
of  the  cattle  within  the  time  limited  by  the  agreement. 
Second  count;  For  that  after  the  accruing  of  the 
causes  of  action  in  the  first  count  mentioned,  it  was 
mutually  agreed  between  the  plaintiffs  and  the  defendant 
(but  without  prejudice  to  the  said  causes  of  action)  that 
in  consideration  that  the  plaintiffs  would  accept  784 
head  of  cattle,  being  part  of  the  number  of  2500  head  of  ^^^^  ^  ^^ 
cattle  in  the  first  count  mentioned,  and  would  pay  for  re-sale  to  B.), 

and  to  deliver 
the  remainder  of  the  cattle  at  the  former  price,  but  in  an  extended  time  and  at  a 
different  place. 

Plea  to  the  second  count,  after  setting  out  the  agreement  of  17th  November, 
1864,  as  declared  on  in  the  first  count,  stated  that  the  contract  sued  on  in 
the  second  count  was  as  follows  : — **  April  28,  1865.  I  (the  defendant)  have  this  day 
received  from  D.  &  S.  O'S.  (the  plaintiffs)  £735,  and  their  acceptance  at  six  mouths 
for  the  like  sum,  in  payment  for  784  cattle  delivered  to  them  this  day,  being  part  of 
the  number  of  2500  cattle  sold  to  them  as  per  contract  of  17th  November,  which  said 
number  of  2500  were  to  be  delivered  on  Ist  Apiil  last.  The  Messrs.  D.  &  S.  O'S.  in 
taking  delivery  of  the  present  number,  784,  I  acknowledge,  I  have  not  in  any  way 
prejudiced  their  right  to  any  action,  &c.,  for  breach  of  contract.  I  now  promise,  Ac., 
to  fulfil  the  remainder  of  that  contract  mthin  one  mouth  from  this  date,  by  delivering 
1716  cattle,  according  to  the  contract  of  17th  November,  at  C.  (a  different  place  from 
that  named  in  the  former  contract),  and  hereby  certify  that  I  will  indemnify  the  said 
D.  k  S.  O'S.  for  any  loss  or  consequence  that  may  accrue  to  them  through  my  breach 
of  contract,  through  cattle  being  delayed  in  delivery  to  B.  I  make  myself  liable 
for  the  difference  of  price  paid  by  D.  &  S.  0*S.  to  me,  and  that  paid  by  B.  to  them." 
Held,  on  demurrer  to  the  plea,  that  no  consideration  moving  from  the  plaintiffs  appeared 
for  the  second  contract ;  and  that  the  defendant  wast  entitled  to  judgment. 

{a)  Before  Steplien,  C.  J.,  Ckeeke,  J.,  and  Fauceti,  J, 
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1866. 


O'SULLIVAN 

and  another 

V. 

Aarons. 


the  same  by  their  cheque  for  the  sum  of  £735,  and  their 
acceptance  for  the  like  sum  at  six  months,  the  said 
defendant  agreed  to  deliver  the  said  cattle,  and,  further, 
that  he  would,  within  a  month  from  the  date  of  the 
agreement  herein  secondly  mentioned  between  him  and 
the  plaintiffs,  fulfil  the  remainder  of  his  contract  in  the 
first  count  mentioned,  by  delivering  1716  head  of  catde 
according  to  the  said  contract,  but  such  delivery  to  take 
place,  not  at  Condoblin  aforesaid,  but  at  Cudgelliga 
station  (the  station  of  the  plaintiffs)  ;  and,  further,  that 
he  would  and  should  indemnify  the  plaintiffs  for  any 
loss  or  consequence  that  might  accrue  to  them  from  hi& 
breach  of  contract,  through  cattle  being  delayed  in 
delivery  to  Messrs.  Robertson  and  Broomfield,  of  Colac,. 
in  Victoria,  and  that  he  (the  defendant)  would  be  liable 
for  the  amount  of  difference  of  price  to  be  paid  by  the 
plaintiffs  to  him  and  that  to  be  paid  by  the  said  Messrs.. 
Robertson  and  Broomfield  to  the  plaintiffs.  Averment 
of  the  fulfilment  of  all  conditions  precedent.  Breach, 
non-delivery  within  a  month  of  the  1716  cattle,  or  at  any 
time ;  nor  did  the  defendant  indemnify,  &c. 

Plea  to  the  second  count  stated  that  the  agreement  in 
the  first  count  sued  upon  was  and  is  in  the  words  and 
figures  following,  that  is  to  say: — 

"  Sydney,  17th  November,  1864. 

"J.  Brewster,  Esq.  Dear  Sir, — We  hereby  offer 
you  thirty-seven  shillings  and  sixpence  (37s.  6d.)  per 
head  for  Mr.  Joseph  Aarons'  cattle,  consisting  of  2500^ 
head,  more  or  less,  of  equal  sexes,  two  to  seven  years  old, 
free  from  stags,  deformed,  or  worn-out  cattle,  and 
delivered  at  Condoblin  between  1st  February  and  Ist 
April,  1865,  weather  permitting,  payment  for  same 
being  made  on  delivery  by  us  in  half  cash,  and  residue 
by  our  promissory  note  at  six  months  ;  vendor  to  agree 
to  inoculate  the  said  cattle  (if  not  already  done)  the  first 
available  opportunity,  should  the  said  cattle  become 
infected  with  pleuro-pneumonia  after  leaving  vendor's* 
station. 

"D.  &  S.  O'SULLIVAN." 

**  I  agree  to  the  above. 

"  J.  Aarons,  Junr." 
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Averment  identifying  the  signatures  of  the  parties. 
The  plea  then  stated  that  the  agreement  sued  upon  in 
the  second  count  was  as  follows  : — 

"  Condoblin,  April  28th,  1865. 
"  I  have  this  day  received  from  Messrs.  D.  &  S. 
O^ Sullivan  their  cheque  for  the  sum  of  £735,  and  their 
acceptance  at  six  months  for  the  like  sum,  in  payment 
for  784  head  of  cattle  delivered  to  them  this  day,  being 
part  of  the  number  of  2500  head  of  cattle  sold  to  them 
as  per  contract  dated  17th  November,  which  said 
number,  2500,  were  to  be  delivered  here  on  1st  April 
last.  The  Messrs.  O' Sullivan,  in  taking  delivery  of  the 
present  number  (784),  I  acknowledge  I  have  not  in  any 
way  prejudiced  their  right  to  any  action  they  may  think 
proper  to  enter  against  me  for  breach  of  said  contract. 
I  now  promise  and  hereby  bind  myself  to  fulfil  the 
remainder  of  that  contract  within  one  month  from  this 
date,  by  delivering  1716  cattle,  according  to  the  contract 
dated  17th  November,  at  Cudgelligo  station  (the  station 
of  the  Messrs.  O'Svllivan) ;  and  I  hereby  certify  that  I 
consider  myself  responsible  to,  and  will  indemnify,  the 
said  Messrs.  O'SvUivan  for  any  loss  or  consequence  that 
may  accrue  to  them  through  breach  of  contract,  through 
cattle  being  delayed  in  delivering  to  Messrs.  Robertson 
and  Broomfield,  of  Colac,  in  Victoria.  I  will  and  do 
make  myself  liable  to  the  amount  of  difference  of  price 
paid  by  the  Messrs.  O'SuUivan  to  me  and  that  paid  by 
Messrs.  Robertson  and  Broomfield  to  them,  it  being 
unnecessary  to  name  that  sum  at  present. 

"  Joseph  Aarons,  Junr." 
Averment,  that  the  said  persons  in  the  said  agreement 
described  as  Messrs.  D.  &  S.  O'Sullivan  and  the 
Messrs.  O'SuUivan,  are  the  plaintiffs,  and  the  person 
signing  the  said  agreement  as  Joseph  Aarons,  jun.,  is 
the  defendant ;  and  that  the  contract  in  the  said  agree- 
ment referred  to  as  being  dated  the  17th  November,  is 
the  same  contract  as  is  declared  upon  in  the  said  first 
count,  and  as  is  first  set  out  in  this  plea ;  and  that,  in 
order  to  deliver  the  said  cattle  at  Cudgelligo,  the  place 
mentioned  in  the  said  contract  secondly  set  out  in  this 
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1866.         plea,  the  said  cattle  would  have  to  be  travelled  a  much 

O'Stjllivan    greater  distance  than  if  they  were  to  be  delivered  at 

an   anot  er    c^ndoblin,  the  place  mentioned  in  the  said  contract  first 

Aarons.       set  out  in  this  plea  ;  and  that,  at  the  time  of  the  making 

of  the  contract  first  set  out  in  this  plea,  the  defendant 

had  no  notice  or  knowledge  of  the  alleged  contract 

between    the   plaintiffs    and   Messrs.   Robertson  and 

Broonijield,  which  contract  is  referred  to  in  the  said 

contract  secondly  set  out  in  this  plea. 

Demurrer  and  rejoinder. 

BuUer  in  support  of  the  demurrer.  The  first  count  of 
the  declaration  is  by  a  purchaser  against  his  vendor,  on 
an  agreement  to  sell  2500  cattle  at  £1  17s.  6d.,  to  be 
delivered  between  the  1st  February  and  1st  April,  1865, 
at  Condoblin ;  and  alleges  as  a  breach,  that  the  de- 
fendant did  not  within  the  time  deliver  certain  of  the 
cattle.  The  second  count  alleges,  that,  after  the  accrual 
of  the  causes  of  action  in  the  first  count  mentioned,  it 
was  agreed  between  the  parties,  without  prejudice  to 
such  causes  of  action,  that  the  plaintiffs  would  accept 
certain  other  cattle  and  pay  for  them,  and  the  defendant 
agreed  to  deliver  the  said  cattle — within  a  month  to 
fulfil  the  residue  of  the  contract  by  delivering  at  Cud- 
gelligo — ^to  indemnify  the  plaintiffs  against  any  loss 
occasioned  by  the  breach — and  to  be  liable  for  the 
amount  of  difference  to  be  paid  by  the  plaintiffs 
to  him  and  to  be  paid  by  Robertson  and  Broo^ 
field  to  the  plaintiffs.  The  sixth  plea  sets  out 
the  agreement  of  17th  November,  1864,  relied  on  in  the 
first  count ;  and  also  the  agreement  of  28th  April,  1B65, 
relied  on  in  the  second  count.  It  is  submitted  that  the 
latter  agreement  is  a  new  contract  founded  on  b  n^^ 
and  sufficient  consideration,  and  that  therefore  ^® 
second  count  is  good,  and  the  plea  is  bad.  He  referred 
to  Cuthbertson  v.  Iming  (a),  Banks  v.  Angel  (*)» 
Edwards  v.  Chapman  {c)  ^  cited  in  BuUen  and  L^o*^* 
Precedents  (d). 


(a)  28  L.  J.  Ex.  306. 
(c)  1  M.  &  W.  231. 


{h)  7  A.  &  E.  853. 
(rf)  p.  669. 
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Darley  in  support  of  the  sixth  plea.  It  is  submitted 
that  the  second  count  of  the  declaration  is  good,  and 
that  the  sixth  plea  is  bad.  The  demurrer  admits  the 
truth  of  the  plea ;  and,  therefore,  that  the  second  agree- 
ment of  April,  1865,  in  the  plea,  is  the  agreement  in  the 
second  count  mentioned.  But  this  agreement  does  not 
tally  with  the  count ;  for  there  is  nothing  in  the  agree- 
ment about  the  acceptance  of  the  784  head  of  cattle,  and 
payment  for  the  same  being  a  consideration  for  the 
defendant's  agreement.  The  necessity  of  setting  out  the 
agreement  in  the  plea  arose  from  the  way  in  which  the 
consideration  is  alleged  in  the  second  count.  The  aver- 
ment in  the  count  is  not  supported  by  the  agreement. 
The  course  pursued  by  the  defendant  is  suggested  in 
BuUen  and  Leake's  Precedents  (a).  Because  the  other 
side  are  then  compelled  to  demur,  and  the  party  pleading 
thus  gains  the  advantage  of  objecting  upon  the  argument 
to  the  defective  pleading  of  the  other  side,  with  the 
benefit  of  his  own  allegations.  Williams  v.  The  Gh^eat 
Western  Railway  Company  {b)  is  an  example  of  such 
pleading.  [Faucett,  J.  There  is  no  allegation  that 
the  plaintiffs  accepted  the  agreement.]  There  is  no 
consideration  whatever  for  this  agreement ;  there  is  no 
benefit  to  the  defendant,  and  no  detriment  to  the 
plaintiffs.  There  is  no  forbearance  from  suing  ;  on  the 
contrary,  the  right  to  sue  is  expressly  reserved.  In 
Smart  v.  ChiU  (c),  the  declaration  alleged  the  de- 
fendant, who  was  an  attorney,  to  have  been  guilty  of 
negligence,  and,  in  consequence,  that  the  plaintiff  was 
compelled  to  pay  £14  costs,  and,  in  consideration  of  the 
premises,  promised  to  pay  the  sum  of  iJ7,  half  of  those 
costs ;  and  it  was  held  to  disclose  no  sufficient  considera- 
tion moving  from  the  plaintiff  to  the  defendant,  as  it  did 
not  allege  a  release  of  action  for  the  negligence.  So  here 
there  is  merely  a  substitution  of  one  remedy  for  another ; 
Edwards  v.  Baugh  (d),  Rann  v.  Hughes  (e),  Jones  v. 
Ashbumam  (/),  and  Chitty  on  Contracts  (^),  were 
referred  to.  The  defendant  was  not  liable  for  the  damages 
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(a)  p.  691. 

(c)  7  Dowl.  781. 

(e)  7  T.  R.  360. 


(/)  4  East  465. 


(6)  10  Exoh.  15. 
(d)  11  M.  &  W.  «41. 
to)  Pl>-  26,  44. 
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^^^^- to  be  paid  to  the  sub-vendees,  and  there  is  no  considera- 

O'SuLLivAN    tion  for  undertaking  such  liability ;    Hadley  v.  Baxm- 
y  dale  (a).     The  law  on  this  point  has  been  recently  dis- 

Aarons.       cussed  in  Williams  v.  Reynolds  (b) ;  where  it  was  hdd, 
that,  on  a  contract  to  sell  cotton  of  a  certain  quality  at 
a  certain  price,  to  be  delivered  at  a  future  timCi  the 
measure  of  damages  for  non-delivery  is  the  difference 
between  the  contract  price  and  the  market  price  at  the 
time  limited  for  delivery ;  and  the  buyer  cannot  recover 
for  the  loss  of  profit  which  he  would  have  made  by  car- 
rying out  a  re-sale  at  a  higher  price  made  in  the  interval 
between  the  contract  and  the  time  of  delivery  ;   Sykes 
V.   Dixon  (c),    and   Mayne    on    Damages   {d)y    were 
referred  to. 

Stephen,  C.  J.     I  am  of  opinion  that  the  second 
count  is  bad,  because  no  consideration  moving  from  the 
plaintiffs  appears  for  the  new  contract.     The  original 
contract,  as  set  out  in  the  first  count,  was  a  contract  to 
deliver  cattle  at  a  certain  price  and  within  a  stated  time. 
There  having  been  a  partial  performance,  the  defendant, 
by  the  agreement  of  28th  April,  1865,  agreed  to  pay  all 
damages  for  his  breach  (including  the  difference  in  price 
which  the  plaintiffs  would  have  obtained  by  a  re-sale  to 
Robertson  and  Broomjield),  and  to  deliver  the  remainder 
of  the  cattle  at  the  former  price,  but  in  an  extended  time 
and  at  a  different  place.    But  there  is  no  allegation  that 
the  plaintiffs  agreed  to  take  these  ;  still  less  to  pay  for 
them.     It  appears  that  there  was  an  acceptance  by  the 
plaintiffs  of,  and  payment  for,  part  of  the  cattle,  after 
breach  of  the  first  contract.   But  tiiis  transaction  clearly 
has  reference  to,  and  the  cattle  formed  part  of,  the  first 
contract.    The  defendant  then  sets  out,  in  his  sixth  pl^^ 
the  original  and  the  second  agreement  (both  being  ^ 
writing)  in  words,  by  which  it  appears,  in  mj^  opinioni 
that  all  the  contract  on  the  second  occasion  was  o^  one 
side.     For  there  is  nothing  in  the  writing  to  shoy/  any 
contract  whatever  on  the  part  of  the  plaintife ;  so  that 
the  second  count  is  not  helped  by  the  plea  which  alleges 

(a)  9  Exch.  841.  (b)  84  L.  J.  Q.  B.  221. 

(c)  9  A.  &  E.  (rf)  p.  18. 
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that  the  writings  set  out  constitute  the  contract  between 

the  parties.     So  that,  on  the  whole,  no  consideration  O'Sullivan 
whatever  appears  for  the  defendant's  new  contract ;  and  y. 

he  is  therefore  entitled  to  judgment.  Aakons. 

Chbeke,  J.     I  am  of  the  same  opinion. 

Faucett,  J.  I  think  the  second  count  is  clearly  bad, 
for  there  is  no  averment  of  an  acceptance  of  the  second 
contract  by  the  plaintiffs.  The  second  contract  is 
unilateral. 

Judgment  for  the  defendant. 


Stenhouse  and  another  against  Hakdie  and  another  (a) .    September  7. 

"|r|ECLARATION  ;  For  that  before  and  at  the  times      Declaration 

of  committing  the  grievances  hereinafter  men-  Sent/senio? 

tioned  the  plaintiffs  were  seised  and  possessed  of  a  Vicepresident, 

_  .  .^i_  xi_  ^  and  Treasurer, 

certain  messuage  and  premises,  with  the  appurtenances,  for  the  time 

situate  in  Pitt-street,  in  the  city  of  Sydney,  and  known  ^^?^*  ®D^® 
by  the  name  of  the  Sydney  Mechanics'  School  of  Arts,  chanics'  School 
and  the  defendants  were  possessed  of  certain  premises  ^h^^e  de- 
adjoining,  upon  which  were  and  are  erected  a  certain  fendants,  who 
steam-engine  and  machinery,  and  the  defendants  for  a  ^oSng^ 

long  time  worked  and  continued  from  time  to  time  to  land,  on  which 
.,.1  •  ii«  jii*  steam  flour 

work  the  said  steam-engine  and  machinery,  and  thereby  mill  is  erected, 

wrongfully  and   injuriously  made   and  caused   to   be  JS|JJ^J^jJ!^n^ 
made  a  loud  noise  and  din,  to  the  great  nuisance  of  the  of  the  Society 
plaintiffs,  so  that  thereby  the  plaintiffs  were  greatly  thowpur^ 
disturbed,  annoyed,  and  inconvenienced  in  the  use,  V^f^*  ^^^  de- 
enjoyment,  and  occupation  of  their  said  messuage  and  pUintitrs  of 

the  profit 
which  they  were  accustomed  to  obtain,  from  hiring  the  room  for  lectures  and  similar 
public  entertainments  therein,  by  making  loud  noises  with  the  machinery  of  the  mill, 
to  the  annoyance  and  disturbance  of  the  plaintiffs,  and  all  persons  permitted  to  resort 
to  the  said  buildings. 

Flea,  by  way  of  equitable  defence,  that  the  defendants*  lessor — ^they  being  tenants 
of  the  premises  for  a  term  of  years — erected  the  mill,  and  put  up  the  machinery,  with 
the  consent  of  the  then  office-bearers  of  the  Society,  they,  aud  also  the  plaintiffs, 
having  notice  that  the  working  of  that  machinery  would  necessarily  produce  the  noises 
complained  of.     ffeld,  on  demurrer,  bad. 

(a)  Before  Stephen,  CJ.,  Cheeke^  J.,  and  Fcmrett,  J« 


360 


SUPREME   COURT  REPORTS. 


1866. 

StEN HOUSE 

and  another 

V. 

Hardie 
and  another. 


premises,  aod  were  hindered  and  prevented  from  using 
the  same  as  they  otherwise  lawfully  might  and  would 
have  done  ;  and  divers  persons  whom  the  plaintiffs  from 
time  to  time  permitted  to  have  access  to  and  the  use  of 
the  said  messuage  and  premises,  or  part  thereof,  were 
greatly  disturbed,  annoyed,  and  incommoded  in  the  use 
and  enjoyment  of  the  same  ;  and  by  means  of  the  said 
grievances  the  said  messuage  and  premises  of  the 
plaintiffs  became  and  were  greatly  deteriorated  in 
value,  and  the  plaintiffs,  who  theretofore  had  been 
accustomed  to  and  did  from  time  to  time  let  the  use  of 
the  said  premises  for  hire  and  reward  to  the  plaintiffs 
in  that  behalf,  for  the  purposes  of  public  lectures  and 
entertainments  and  otherwise,  were  prevented  from  so 
letting  the  same  as  they  might  and  would  otherwise 
have  done,  and  were  deprived  of  the  gains  and  profits 
they  might  and  would  have  otherwise  derived.  And  the 
plaintiffs  claim  £1000.  And  the  plaintiffs  also  claims 
writ  of  injunction  to  restrain  the  defendants  from  the 
continuance  and  repetition  of  the  injuries  above  com- 
plained of,  and  the  committal  of  other  injuries  of  a  like 
kind  relating  to  the  same  right. 

Plea,  by  way  of  equitable  defence,  that  the  plaintiffs 
were,  at  the  commencement  of  this  suit,  the  President, 
senior  Vice-President,  and  Treasurer  of  the  Sydney 
Mechanics'  School  of  Arts,  for  the  time  being ;  and 
that  as  such  President,  senior  Vice-President,  ai^^ 
Treasurer,  they  were,  at  the  commencement  of  this  euit, 
seised  and  possessed  of  the  messuage  and  premises,  '^^ 
the  appurtenances,  in  the  declaration  mentioned,  uXider 
and  by  virtue  of  an  Act  of  Council  passed  in  the  six- 
teenth year  of  her  Majesty  the  Queen,  and  intit^J®^ 
*'  An  Act  to  enable  the  President,  senior  V"ice- 
President,  and  Treasurer  of  the  Sydney  Mechar»ics 
School  of  Arts  to  sell  the  land  belonging  to  the  Inst^i^u- 
tion  in  George-street  South,  Sydney,  and  to  purctia^e 
other  land  and  erect  new  buildings  in  connection  %*W^ 
the  objects  of  the  said  Society  in  a  more  conveni^^^ 
situation,"  and  for  other  purposes  therein  mentioned; 
and  that,  before  the  committing  of  the  said  alle^^" 
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grievances,  one  George  Wilkie  was  seised  and  possessed 
of  the  premises  now  in  the  occupation  of  the  defendants, 
and  that  the  said  George  Wilkie,  being  so  seised  and 
possessed  of  the  said  premises,  did  erect  thereon  a 
certain  flour  mill,  with  the  appurtenances,  and  did 
place  therein  the  said  steam-engine  and  machinery  in 
the  declaration  mentioned,  and  which  were  and  are 
necessary  for  the  proper  working  of  the  said  flour  mill, 
and  did  expend  large  sums  of  money  in  so  erecting  the 
said  flour  mill  and  in  so  placing  the  said  steam-engine 
and  machinery  therein  ;  and  that  the  alleged  loud  noise 
and  din  in  the  declaration  complained  of,  was  and  is 
caused  by  the  necessary  and  proper  working  of  the  said 
steam-engine  and  machinery,  in  and  about  the  manu- 
facture of  flour  in  the  said  mill ;  and  that  the  persons 
who  were  for  the  time  being  the  President,  senior  Vice- 
President,  and  Treasurer  of  the  School  of  Arts,  at  the 
time  the  said  flour  mill  was  erected,  and  at  the  time  the 
said  steam-engine  and  machinery  were  placed  therein, 
and  also  the  plaintifl^s,  had,  at  the  time  aforesaid,  notice 
of  the  erection  of  the  said  flour  mill-,  and  of  the  placing 
of  the  said  steam-engine  and  machinery  therein,  and 
had  also  notice  that  the  necessary  and  proper  working  of 
the  said  steam-engine  and  machinery  would  cause  the 
noise  and  din  complained  of.  Averment,  that  the  said 
George  Wilkie  erected  the  said  flour  mill,  and  placed 
the  said  steam-engine  and  machinery  therein,  and  did 
expend  the  said  large  sums  of  money  as  aforesaid,  with 
the  knowledge,  acquiescence,  and  consent  of  the  said 
persons,  who,  at  the  time  of  such  erecting  and  the 
placing  of  the  said  steam-engine  and  machinery  as  afore- 
said, were  for  the  time  being  such  President,  senior 
Vice-President,  and  Treasurer,  and  on  faith  that  the 
said  persons  who  were  such  President,  senior  Vice- 
President,  and  Treasurer  so  knew  of  and  acquiesced  in  and 
consented  to  the  said  George  Wilkie  so  erecting  the  said 
flour  mill,  and  so  placing  the  said  steam-engine  and 
machinery  therein,  and  expending  such  sums  of  money 
as  aforesaid,  and  knew  of  and  acquiesced  in  and  assented 
to  such  steam-engine  and  machinery  being  worked — 
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which  said  working  necessarily  causes  the  grievances 
complained  of ;  and  that  after  the  said  erection  of  the 
said  flour  mill,  and  the  said  placing  of  the  said  steam- 
engine  and  machinery  therein,  and  after  such  knowledge, 
acquiescence,  and  consent  as  aforesaid,  and  after  the  said 
steam-engine  and  machinery  had  been  worked  for  along 
time,  the  said  George  Wilkie  demised  to  the  defendants, 
and  the  defendants  relying  upon  such  knowledge,  ac- 
quiescence, and  consent,  leased  from  the  said  George 
Wilkie  the  said  flour  mill,  steam-engine,  and  machinery, 
and  by  virtue  of  such  demise  and  relying  upon  such 
knowledge,  acquiescence,  and  consent  as  aforesaid,  the 
defendants  entered  into  possession  of  the  said  flour  mill, 
steam-engine,  and  machinery,  and  worked  the  same  in 
the  same  manner  that  the  said  George  Wilkie  had,  after 
such  knowledge,  acquiescence,  and  consent,  and  before 
such  demise,  worked  the  same,  and  not  otherwise — and 
that  the  alleged  grievances  arise  from  the  necessary  and 
proper  working  of  the  said  steam-engine  and  machinery, 
and  not  otherwise. 

Demurrer  and  joinder. 

Stephen  in  support  of  the  demurrer.  The  consent  to 
the  continuing  of  the  noise  to  any  extent,  and  at  all 
hours,  cannot  be  a  binding  consent ;  nor  can  it  enure 
for  the  benefit  of  succeeding  tenants.  In  any  event  it 
cannot  bind  the  now  oflScers  and  members  of  the  School 
of  Arts,  which  is  a  public  institution.  The  officers  can 
give  no  such  consent.  Nor  will  the  present  officers  or 
members  be  prejudiced  by  the  laches  of  their  prede- 
cessors. 

Darley  in  support  of  the  plea.  The  plea  is  good,  and 
is  similar  to  that  in  Davies  v.  Marshall  (a).  These 
persons  having  lain  by,  have,  in  efliect,  allowed  passively 
the  erection,  and  therefore  the  using,  of  the  engine. 
The  plaintiffs  must  necessarily,  as  owners  of  the  soil, 
succeeding  to  the  position  and  duties  of  their  prede- 
cessors, be  bound  (and  the  land  is  bound)  by  their  acts 
and  consent.  Where  a  man  lies  by  while  a  nuisance  is 
(a)  31  L.  J.  C.  P.  64. 
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being  erected,  and  so  permits,  and,  as  it  were  encourages         ^^^^' 

its  erection,  he  cannot  afterwards  complain ;  but,  on  the     Stenhousb 

contrary,  equity  will  restrain  the  action  at  law ;  WiUiams    ^^  wiother 

V.  Earl  of  Jersey  (a).     It  has  even  been  held  that  it  was       Hardie 
^,      J    ^        -  ^,  •        xi  •  •  aiid  another, 

the  duty  of  the  person  seeing  the  nuisance  m  progress 

to  give  notice  of  his  intention  to  object ;  Jones  v.  Royal 
Canal  Co.  (b),  Dann  v.  Spurrier  (c),  Story  E.  J.  (d). 
Even  a  cestui  que  trust  may  be  affected  by  acqui- 
escence, Lemn  (e) ;  and  a  public  and  fluctuating  body, 
as  parishioners,  may  be  bound  by  acquiescence ;  In  re 
Chertsey  Market  (/),  Edenborough  v.  Archbishop  of 
Canterbury  (g).  Here  the  acquiescence  with  knowledge 
is  admitted.  [Stephen,  C.J.  By  the  Act  (h),  the  land 
is  to  be  held  for  the  objects  and  purposes  of  the  Society. 
The  plaintiffs  are  suing  as  trustees  for  the  benefit  of 
divers  cestui  que  trusts ;  must  we  not  consider  whether 
there  has  been  a  breach  of  trust  ?]  It  is  submitted  that 
the  cestui  que  trusts  are  not  before  the  Court ;  if  they 
were,  the  defendants  might  plead  that  they  had  ac- 
quiesced. Although  a  man  may  be  made  a  constructive 
trustee,  where,  with  notice,  he  gets  trust  funds  into  his 
hands,  yet  he  cannot  be  made  such  trustee  of  rights  over 
his  own  land,  which  a  trustee  permits  him  to  exercise. 

At  common  law  a  man  may  make  a  noise  on  his  own 
land ;  but  his  neighbour,  if  he  wishes,  may  prevent  him. 
It  is  in  not  exercising  the  right  of  prevention  that  the 
breach  of  trust  consists.  A  parol  license  is  not  revocable 
after  the  matter  licensed  is  executed ;  Winter  v.  Brock- 
well  (t),  Siggins  v.  Inge  {k). 

Stephen  in  reply.  The  plaintiffs  do  not  claim  deri- 
vatively in  any  sense.  They  come  in  as  trustees,  as  the 
plea  admits  and  the  statute  shows.     Or  they  come  in 

virtute  officii,  as  absolute  owners  for  the  time  being.  ! 

How  can  they  then  have  power  to  do  anything  extending  I 

beyond  the  term  of  their  own  interest  ?  | 

The  JuDOES  gave  judgment  orally  ;  and,  the  defen- 
dants having  appealed  to  the  Privy  Council,  the  foUow- 

(a)  1  Cr.  &  Ph.  491.  (6)  2  Molloy  819.  (c)  7  Ves.  235.  I 

id)  §  1553.  (e)  Ch.  27,  s.  3  (p.  597,  4th  ed. )  i 

(/)  6  Price  280.  {g)  2  Russ.  105.  (A)  16  Vic,  8. 4.  | 


(i)  8  East  308.  (k)  7  Bing.  692, 
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ing  is  the  statement  in  writing  of  the  reasons  for  that 
judgment : — 

The  plaintiffs  are  the  President,  senior  Vice-President, 
and  Treasurer,  for  the  time  being,  of  the  Institution  or 
Society  established  in  Sydney,  called  the  Mechanics' 
School  of  Arts,  in  whom,  as  such  office  bearers,  are  (by 
the  statute  It)  Victoria,  passed  in  December  1852)  vested 
the  land  and  buildings  of  the  society,  in  trust  for  the 
purposes  of  the  institution,  and  subject  to  its  regulations 
and  rules.  And  they  complain  that  the  defendants — 
who  occupy  the  adjoining  land,  on  which  a  steam-flour 
mill  is  erected — have  rendered  the  buildings  of  the 
society  useless  for  those  purposes,  and  deprived  the 
plaintiffs  of  the  profit  which  they  were  accustomed  to 
obtain,  from  hiring  the  rooms  for  lectures,  and  similar 
public  enteilainments  therein,  by  making  loud  noises 
with  the  machinery  of  the  mill,  to  the  annoyance  and 
disturbance  of  the  plaintiffs  and  all  persons  permitted  to 
resort  to  the  said  buildings.  To  this  the  defendants 
plead,  by  way  of  equitable  defence,  that  their  lessor — 
they  being  tenants  of  the  premises  for  a  term  of  years — 
erected  the  mill,  and  put  up  the  machinery,  with  the 
consent  of  the  then  office  bearers  of  the  society ;  they, 
and  also  the  plaintiffs,  having  notice  that  the  working 
of  that  machinery  would,  necessarily,  produce  the  noises 
complained  of.  The  argument  being,  that,  the  society's 
representatives  having  with  that  knowledge  permitted 
the  lessor's  outlay,  and  acquiesced  in  the  erection,  the 
present  action  would  in  equity  be  perpetually  restrained. 
The  plaintiffs  accordingly  have  demurred  to  the  plea, 
raising  that  question  for  our  decision. 

For  the  defendants  were  cited  the  cases  in  7  Ves.  235, 
8  East  308,  7  Bing.  682,  81  L.  J.  C.  P.  64,  and  2 
Story's  Eq.  Jur.  1558 ;  and  it  was  insisted,  that  the 
trustees  of  the  School  of  Arts,  as  owners  in  fee  of  the 
l«nd  and  buildings  used  by  the  society,  had  necessarily 
power  to  give  an  effective  assent  to  the  erection  com- 
plained of,  binding  on  their  successors  in  office  and  the 
members  at  large.  On  the  other  hand,  it  was  contended 
that  no  assent  by  mere  trustees,  holding  office  tempo- 
rarily only,  and  periodically  succeeded  by  other  indi- 
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viduals,  could  bind  their  successors — much  less  the 
members  of  the  institution  for  the  time  being,  including 
aU  from  time  to  time  subsequently  joining  the  society. 
The  assent  itself,  considering  the  objects  for  which  the 
society  was  established,  was  a  breach  of  trust  entirely 
destructive  of  those  objects ;  as  the  owner  of  the  flour 
mill  must  himself — since  the  School  of  Arts  was  the  sub- 
ject of  public  legislation — be  taken  to  have  been  aware. 
On  those  two  grounds,  the  latter  more  especially,  we 
held  that  the  plea  was  bad.  The  land  and  buildings  of 
the  Sydney  Mechanics'  School  of  Arts  are,  by  the 
statute  16  Victoria,  passed  in  1852,  vested  in  the  Presi- 
dent, senior  Vice-President,  and  Treasurer,  for  the  time 
being,  in  trust  for  the  purposes  of  the  institution,  and 
subject  to  its  rules  and  regulations.  Now  it  must  be 
admitted,  that  there  is  no  statutory  declaration  what 
those  purposes  are  ;  but  we  cannot  be  ignorant,  and  as 
Judges  we  may  therefore  take  notice,  that  they  are  more 
or  less  those  of  mental  improvement — and  that  the  rooms 
of  the  society  have  been  used,  occasionally,  for  the  giving 
of  public  lectures,  is  admitted  on  the  record.  It  is  im- 
possible not  to  know,  without  formal  allegations  to  that 
effect,  that  the  din  created  by  a  steam-engine  at  work 
on  the  adjoining  premises  in  the  various  processes  of 
manufacturing  flour,  would  materially  interfere  with,  if 
not  utterly  defeat,  any  attempt,  on  the  part  of  the  next 
neighbours,  to  acquire  knowledge  by  the  means  of 
lectures,  or  reading  of  any  kind.  We  do  not  think, 
therefore,  that  the  oflBce  bearers  of  this  society — even 
with  the  assent  of  the  then  members,  if  given — could  by 
any  acquiescence  or  permission  destroy,  or  thus  seriously 
impair,  the  very  objects  for  which  those  ofi&cers  were 
appointed,  in  defiance  of  the  statute  under  which  they 
hold  the  land,  and  in  fraud  of  the  rights  of  their  suc- 
cessors, as  well  as  of  all  the  present  and  future  members 
of  the  society  (a). 

(a)  In  giving  judgment  their  Honors  expressed  a  desire  to  see  a 
replication  setting  ont  the  objects  and  pur]^)oses  for  which  the  office- 
bearers (the  plaintiffs)  were  trustees  ;  as  it  would  then  probably  appear 
that  the  consent  was  utterly  nltra  vires^  and  void  even  as  against  the 
members — ^and  therefore  a  fortiori  as  against  future  trustees  and 
members. 
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Stbnhotjsr 
and  another 

V. 

Hardib 
and  another. 
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H.  and  T., 
being  partners, 
were  lienees 
of  certain  wool 
ofthe  plaintiff. 
After  the  dis- 
solution of  the 
partnership, 
T.  endorsed 
the  lien  to  M. 
and  B. ,  to 
whom  H.  and 
T.  were 
largely  in- 
debted for  ad- 
vances made 
to  the  firm. 
Held  (Har- 
j^rave  dubi- 
tante),  that 
the  endorse- 
ment was 
good,  although 
made  by  one 
of  the  partners 
after  tne  dis- 
solution, being 
for  the  dis- 
posal of  pre- 
viously exist- 
ing property 
of  the  firm, 
and  for  the  pay- 
ing off  of  part 
of  their  pre- 
viously exist- 
ing liabilities. 

The  endorse- 
ment on  the 
lien  was  as 
follows : — 
"  Deliver  the 
within  wool  to 
M.  and  B." 
^«Z^ valid  and 
sufficient  in 
point  of  form 
to  pass  the 
property  in 
thewooltothe 
assignees. 


Chbesbrough  against  Alexander   Thomson,   Jambs 
MoLisoN,  and  John  Black. 

rpROVER  and  detinue  for  thirty-eight  bales  of  wool. 
The  defendant  Thomson  allowed  judgment  to  go 
in  default  Pleas,  by  defendants  Molison  and  Black— 
(1).  Not  guilty.  (2).  Non-detinet.  (3).  Not  possessed. 
(4).  Fourth  plea,  after  identifying  the  goods  sued  for  in 
the  two  counts,  stated,  that,  before  the  accruing  of  the 
alleged  causes  of  action,  the  plaintiflF,  by  an  agreement 
in  writing,  in  the  form  required  by  the  Act,  11  Vic, 
No.  4,  in  consideration  of  the  sum  of  £1000  bona  fide 
advanced  to  him  by  the  defendant  Alexander  Thomson 
and  one  James  How,  then  carrying  on  business  together 
under  the  name  and  style  of  How,  Thomson,  and  Com- 
pany, gave  to  the  said  Alexander  Thomson  and  James 
How,  so  carrying  on  business  as  aforesaid,  a  preferable 
lien  to  the  extent  of  the  said  advance  on  the  wool  of  the 
ensuing  clip  to  be  shorn  from  th^  plaintiff's  flocks  of 
sheep,  consisting  in  number  of  6500  or  thereabouts,  and 
then  depasturing  at  Tareela,  on  the  Liverpool  Plains 
district,  under  the  superintendence  of  the  plaintiff;  and 
by  the  said  agreement  it  was  further  agreed  that  the 
said  sheep  should  be  shorn  by  the  plaintiff  at  his  ex- 
pense, and  that  the  wool  thereof  should  be  delivered  by 
the  plaintiff  at  Sydney,  to  the  order  of  the  said  Alex- 
ander Thomson  and  James  How,  so  carr3'ing  on  busi- 
ness as  aforesaid;  and  this  agreement,  within  thirty 
days  after  the  date  thereof,  was  duly  registered  in  the 
Office  for  the  Registration  of  Deeds,  at  Sydney,  in 
accordance  with  the  provisions  of  the  said  Act;  and 
afterwards  and  before  the  accruing  of  the  said  alleged 
causes  of  action,  or  any  of  them,  the  said  Alexander 
Thomson  and  James  How,  so  cai'rying  on  business  as 
aforesaid,  by  endorsement  on  the  said  agreement,  trans- 
ferred the  said  lien  to  the  said  defendants,  and  there- 
upon, and  in  pursuance  of  the  said  endorsement,  the 
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plaintiff  delivered  a  portion  of  the  said  wool  to  the  said 1866^ 

defendants,  and  the  said  defendants  accepted  and  re-  CHEESBRouoff 
ceived  the  same,  and  held  and  detained  the  same  as  Thombon 
security  for  the  repayment  of  the  said  sum  of  £1000  so  ^^^  others, 
advanced  as  aforesaid.  Averment,  that  at  the  com- 
mencement of  this  action  the  said  sum  so  advanced  was 
due  and  unpaid,  and  that  the  said  wool  so  delivered  as 
aforesaid  is  the  goods  in  the  said  first  and  second  counts 
severally  mentioned;  and  that  the  said  holding  and 
detaining  are  the  conversion  and  detainingin  the  said  first 
and  second  counts  severally  mentioned.  (5).  Fifth  plea, 
on  equitable  grounds,  in  the  same  words  as  the  fourth 
plea,  except  that,  instead  of  alleging  that  the  lien  had  been 
transferred  by  endorsement,  it  stated  that,  in  considera- 
tion of  divers  sums  of  money  advanced  to  How  and 
Thomson  by  the  defendants  Molison  and  Black,  How 
and  Thomson  agreed  to  assign  and  transfer  and  did 
assign  and  transfer  to  the  defendant  the  said  preferable 
lien  and  all  their  interest  therein,  and,  in  pursuance* 
thereof,  ordered  and  directed  the  plaintiff  to  deliver  the 
said  wool  to  the  defendant,  and  thereupon  the  plaintiff 
did  deliver  a  portion,  &c.     Issue  thereon. 

At  the  trial  before  Cheeke^J.,  in  the  November  sittings ,. 
it  appeared  that  the  defendant  Thomson,  who  had  allowed 
judgment  by  default,  had  become  insolvent  before  the 
transaction  complained  of,  and  that  the  real  defendants 
were  Molison  and  BloLck,  who  were  connected  with  him 
in  the  matter.  The  plaintiff  had  a  station  in  this  colony, 
standing  in  his  own  name,  called  Tareela ;  and  there^ 
was  another  station  in  Queensland,  standing  in  the 
names  of  the  plaintiff  and  one  Hodgson,  called  Rodney 
Downs.  How  and  Thomson  had  for  many  years  been 
the  mercantile  agents  for  the  owners  of  these  two- 
stations,  and  it  had  been  usual  for  the  ownei*s  of  these 
stations  to  sign  promissory  notes,  dated  in  blank,  in 
favour  of  How  and  Thomson,  for  the  purpose  of  being 
discounted  by  the  latter,  and  thus  providing  funds  for 
station  purposes.  These  notes  did  not  appear  in  the 
station  accounts,  and  were,  as  it  was  understood,  to  be 
retired   by  the   agents.      Accordingly,   in   1868,  two^ 
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1866.  promissory  notes,  dated  in  blank,  in  favour  of  How  and 
Chbbsbrouoh  Thomson,  had  been  signed  by  the  plaintiff,  and  for- 
Thomson  warded  to  How  and  Thomson,  and  discounted.  By  the 
and  others,  accounts  to  the  31st  December,  1868,  rendered  to  the 
plaintiff  by  How  and  Thompson,  the  balance  against 
the  Tareela  station  was  £1829  8s. ;  and  on  the  30th 
January,  1864,  at  the  request  of  How  and  Thomson, 
the  plaintiff  executed  in  their  favour  a  preferable  hen 
on  his  wool,  the  consideration  stated  to  be  for  an 
advance  of  £1000.  In  a  letter  dated  4th  June,  1864, 
requesting  the  plaintiff  to  execute  a  mortgage  of  the 
Rodney  Downs  station,  they  say :  *•  You  will  observe 
that  the  security  is  taken  in  the  joint  names  of  Alex- 
ander Thomson  and  John  Bla<:k,  the  latter  being  a 
partner  of  the  firm  of  Molison,  Black,  and  Smith,  of 
Brisbane,  with  whom,  to  facilitate  the  winding-up  of 
our  partnership,  which  expires  on  the  30th  of  this 
month,  we  have  arranged  to  take  over  the  greater 
portion  of  our  Queensland  accounts,  and  on  whom  we 
have  advised  Mr.  Hodgson  it  will  be  necessary  to  draw 
in  future,  instead  of  on  the  Bank  of  New  South  Wales. 
Your  own  account  (Tareela)  will  be  kept  by  the  writer 
after  that  dute.*'  On  30th  June,  1864,  the  partnership 
between  How  and  Thompson  expired.  It  would  seem 
that  Tliomson,  or  Thomson  and'  BUu:k,  continued  the 
agency  for  the  Tareela  station,  but  that  the  agency  of  the 
Rodney  Downs  station  was  transferred  to  the  Queensland 
firm  of  i\foK«on,BZac/c,  and  Smith,m  which  Thomson  ^ss 
a  partner.  In  the  letter  acknowledging  the  receipt  of  the 
mortgage  executed  by  the  plaintiff  as  requested  in  the 
letter  of  4th  eJune,  the  account  against  the  Tareela  station 
was  enclosed,  showing  an  indebtedness  b}-  the  plaintiff 
of  i;il77  158.  In  January  or  February,  1866,  the 
plaintiff  was  called  upon  by  one  of  the  banks  to  pay, 
and  in  February,  1865,  he  did  pay,  the  two  promissory 
notes  before  referred  to,  and  which  had  been  discounted 
(but  not  retired,  as  the  plaintiff  imagined)  by  How 
and  Thomson,  They  were  for  the  respective  amounts 
of  ;1^1093  14s.  7d.  and  ^1263  3s.,  and  were  dated 
26th  August,  1863,  and  2nd  November,  1863.     If  the 
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amounts  thus  paid  were  credited  to  the  plaintiff  in  the 
station  accounts,  the  balance  would  seem  to  be  in  his  favor 
for  about  £400.  The  wool  in  dispute  in  the  present 
action,  and  which  was  covered  by  the  lien  of  80th 
January,  1864,  had  left  the  Tareela  station  in  1864 ; 
and  on  its  arrival  in  Sydney,  early  in  1865,  had  been 
delivered  to  Molison  and  Black.  On  18th  February, 
1865,  the  plaintiff,  having  paid  the  promissory  notes 
above  mentioned,  demanded  the  wool  from  Malison  and 
Black ;  but  the  latter  refused  to  deliver  it,  on  the  ground 
that  they  had  a  lien  on  it ;  and  the  preferable  lien  of  30th 
January,  1864,  when  produced  by  them  had  an  indorse- 
mentdated  the  28th  December,  1864, and  signed  hy  How 
and  Thomson — *'  deliver  the  within  wool  to  Malison  and 
Black.'*  How  and  Thomson  became  insolvent  in  March, 
1865.  It  may  be  added  that  before  the  wool  was  sold, 
the  plaintiff,  having  become  aware  of  his  liability  on  the 
promissory  notes,  had  demanded  the  wool  from  Thomson ; 
and  that  Thomson  claimed  the  wool  in  the  name  of 
Thomson  and  Black,  who,  he  stated,  were  creditors  of  the 
plaintiff,  for  amounts  advanced  since  the  termination  of 
the  old  partnership  between  Haw  and  Thomson ;  and  that 
when  the  plaintiff  claimed  to  be  entitled  to  credit  for  the 
amount  of  the  promissory  notes  which  he  was  liable  to 
pay,  and  which  ought  to  have  been  retired  by  How 
and  Tliomson,  Mr.  Thomson  stated  that  the  amount  of 
the  plaintiff's  liability  to  the  firm  of  Thomson  and 
Black  could  not  be  affected  by  the  state  of  the  accounts 
between  the  plaintiff  and  Haw  and  Tltomson^  and  the 
plaintiff  then  learned  that  the  lien  had  been  transferred  to 
Malison  and  Black  by  Haw  and  Thomson,  for  advances 
made  to  the  latter  by  the  former. 

The  learned  Judge  ruled  that,asregai-ded  the  transfer, 
it  was  a  mixed  question  of  law  and  fact,  and  asked  the 
jury  whether  there  was  a  transfer  or  not ;  and,  if  so, 
whether,  at  the  time  of  the  transfer,  the  balance  was  in 
favor  of  the  plaintiff  or  How  and  Thomson.  The 
jury  found  for  the  plaintiff  for  the  amount  claimed;  and, 
in  reply  to  a  question  put  by  his  Honor,  they  replied 
that  it  was  not  a  transfer,  but  a  mere  delivery  order,  and 
Y— 5 


1866. 
Ohbisurouqh 

V. 

Thomson 
and  others. 
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1866.         that  at  the  time  of  the  transfer  the  balance  was  in  the 
Chbesbrough   plaintiff's  favor. 

V. 

Thomson  Martin^  Q.  C,  obtained  a  rule  nisi  for  new  trial,  on 

Novemher29  *^®  grounds — 1.  That  the  jury  ought  to  have  been 
1865.  '  directed  as  to  the  eflfect  of  the  endorsement  by  How  and 
Tliomsotif  and  that  the  finding  by  the  jury  on  that  point 
was  wrong.  2.  That  there  was  a  misdirection  by  the 
Judge,  and  a  wrong  finding  by  the  jury,  as  to  the  effect 
of  the  discounting  of  the  plaintiff's  two  promissory  notes, 
and  the  receipt  of  the  proceeds  by  IIoio  and  Thomson, 
3.  That  there  was  not,  in  law  or  in  fact,  a  repayment  by 
the  plaintiff  to  Hoio  and  Thomson  before  the  time  of 
their  transfer  to  Messrs.  Molison  and  Blacky  and  that 
the  verdict  ought,  therefore,  to  have  been  for  the  defen- 
dants ;  and  4.  That  there  was  no  evidence  to  justify  any 
inference  of  fraud  in  the  defendants,  or  in  How  and 
Thomson,  and  that  his  Honor's  observations  to  the  jury, 
as  to  the  honafdes  of  the  transfer,  tended  to  mislead 
them  on  this  point. 

September  6,  ^^"^  ^'  Manning,  Q.  C,  and  Stephen  showed  cause.  It 
1865.  is  submitted,  as  the  plaintiff  had  given  these  notes  for  the 
purpose  of  his  accounts,  and  as  How  and  Thomson  had 
discounted  them  and  obtained  the  proceeds  which 
exceeded  their  claim  upon  the  plaintiff,  that,  as  betweeo 
these  parties,  the  plaintiff  was  in  credit.  If  the  plaintiff 
cannot  be  said  to  be  in  credit  until  he  has  paid  the  notea, 
then  the  date  of  the  transfer  of  the  lien  is  material. 
But  it  is  submitted  that,  under  the  circumstances,  the 
jury  were  justified  in  finding  that  the  endorsement  was 
fraudulent.  The  endorsement  did  not  pass  the  property 
in  the  wool.  The  debt  secured  by  the  lien  was  due  to 
How  and  Thomson,  and  could  not  be  transferred  to 
Molison  and  Black.  There  is  no  assignment  of  the  debt. 
The  transfer  by  endorsement,  without  any  transfer  of 
the  debt,  passed  no  property  in  the  wool ;  and  if  the 
debt  is  extinguished,  the  lien  is  gone.  The  transferee 
of  a  lien  takes  it  subject  to  all  its  infirmities.  Can  How 
and  Thomson  transfer  the  lien  free  from  the  liability  of 
becoming  extinguished  when  the  bills  are  paid  ?  When 
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this  lien  was  executed  these  promissory  notes  were  out-         1866. 
standing — ^the  plaintiff  not  knowing  of  the  fact.     But   chebsbrouoh 
by  their  proceeds  the  debt  of  How  and  Thomson  was      „    ^- 

Thomhow 

discharged,  subj  ect  only  to  its  revival,  should  the  plaintiflF    and  others. 
not  pay  these  notes.     The  jury  have  found,  as  a  fact, 
that,  at  the  time  of  the  endorsement  of  the  lien,  the 
balance  was  in  the  plaintiJBTs  favor. 

It  also  appears  that  the  endorsement  was  by  Thomson 
alone,  although  in  the  firm's  name.  It  is  submitted  that 
if  the  endorsement  is  to  operate  as  a  transfer  of  the  wool,  - 
it  should  be  signed  by  both  the  partners.  Can  a 
transfer  by  Thomson  alone,  though  in  the  name  of  How 
and  Thomson^  be  a  valid  transfer  of  the  lien  or  the  wool? 
Even  if  it  was  a  valid  transfer,  was  not  the  lien  at  an  end 
when  the  plaintiff  took  up  the  bills  ?  The  action  was 
brought  afterwards,  and  after  the  demand  of  the  wool. 
The  partnership  of  How  and  Thomson  expired  on  80th 
June,  1864,  and  at  that  time  nothing  was  due  to  them;  all 
was  paid  and  overpaid  by  the  promissory  notes.  The 
•endorsement  was  a  mere  delivery  order  as  to  a  wharfinger. 
Is  the  Court  to  hold,  as  a  matter  of  law,  that  the  pro- 
perty passed  by  such  order?  It  is  submitted  that  it  is  a 
•question  of  fact  with  what  intention  the  endorsement  was 
made.  But  even  for  this  purpose  there  could  be  no 
transfer  by  one  partner  after  the  dissolution  of  the 
partnership.  It  is  clear  it  is  not  a  mere  endorsement,  as 
in  the  case  of  The  Tigris  (a).  It  is  a  question  of  inten- 
tion, what  was  meant  to  be  passed,  as  in  Brown  v. 
Hare  (h),  where  the  plaintifis  had  taken  bills  of  lading, 
deliverable  to  their  own  order,  and  which  they 
•endorsed,  "  deliver  to  the  order  of  Ha7'e  and  Co.," 
the  consignee;  audit  was  held  that  the  property  in  the 
goods  contained  in  the  bill  of  lading  passed  to  the 
•consignee  on  shipment,  and  that  he  was  bound  to  pay  for 
it,  notwithstanding  that  the  plaintiffs  had  taken  the  bills 
of  lading  deliverable  to  their  own  order;  but  that  if  the 
plaintiffs  had  shipped  the  goods  on  board,  and  had  taken 
the  bills  of  lading  in  that  form,  with  the  intention  of 
retaining  their  control  over  the  goods  contrary  to  their 

(a)  32  L.  J.  A.lm.  97  ;  9  Jnr.  N.  S.  361.        (h)  29  L.  J.  Ex.  6. 
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Ohbbsbrouuh 

V. 

Thomson 
and  others. 


contract,  the  property  would  not  have  passed.  The  jury 
had  said  that  it  was  not  meant  to  be  more  than  a  deliverj 
order.  It  was  a  sham,  if  it  was  not  a  fraud,  and  this  is  a 
question  of  fact;  Rogers  v.  Hddley  (a).  The  object  wag 
only  to  keep  the  wool  from  Thomson's  creditors.  If,  on 
the  contrary  Molison  and  Black  gave  value  and  was 
deceived,  it  is  their  own  fault  for  not  ascei*taining  that 
the  debt  was  paid,  or,  at  least,  not  due  but  suspended; 
Price  V.  Price  (6),  Belshmv  v.  Bxish  (c). 

The  Attorney  General  axid  Darley  tor  the  defendants. 
Thomson  is  not  before  the  Court;  but  only  Molison  and 
Black.  The  latter  were  never  partners  with  Tliomsoriy 
and  do  not  defend  him.  Molison  and  Black  advanced 
(that  is  they  previously,  and  after  June,  1864,  advanced) 
large  sums  to  Thomson,  and  afterwards  took  from  him 
this  wool  as  security.  But  it  is  submitted  that  it  is 
immaterial  whether  money  was  then  due  by  the  plaintiff 
or  not.  But  at  that  time  it  is  clear  that  the  plaintiff  did 
owe,  or  was  liable  to  pay,  money  to  Hoiv  and  Thomsan. 
For  these  two  bills  which  the  plaintiff  paid  in  Febniarj^ 
1865,  were  given  by  the  plaintiff  for  purposes  of  finance 
in  August  and  November,  1863.  How  could  the  Hen 
given  in  August,  1864,  be  paid  off  by  bills  given  in  1863? 
[Stephen,  C.  J.  How  is  the  court  to  ascertain  whether 
or  not  there  was  a  debt  due  to  How  and  Thomson 
by  the  plaintiff,  at  the  time  these  bills  were  paid  in 
February,  1865  ?]  Up  to  December,  1864,  Cheeshrough 
continued  indebted,  and  in  the  above  £1000,  to  How 
nnd  Thomson.  The  two  outstanding  promissory  notes 
were  not  payments  in  any  sense,  nor  so  considered,  and 
it  was  the  duty  of  How  and  Thomson  to  retire  them. 
They  were  mere  instruments  of  finance,  given  to  raise 
money ;  but  if  they  were,  they  were  overdue  in 
December,  1864.  Their  payment  eventually  by  the 
plaintiff  would  not  prejudice  Molison  and  Black,  the 
defendants ;  for  Molison  and  Black  were  then  the  lienees, 
by  transfer  from  How  and  Jliomson,  for  money  advanced 
to  the  latter. 


(fl)  32  L.  J.  Ex.  24.     (6)  16  M.  &  W.  202.     (c)  11  C.  B.  191. 
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As  to  the  transfer  by  Thomson^  even  if  the  partner-         1866. 

ship  had   been  previously  dissolved,  it  was  perfectly   Chmsbrouoh 

effectual.     Notwithstandin'j[  dissolution,  a  partner  has      _   ^• 

Thomson 
implied  authority  to  bind  the  firm  so  far  as  may  be     andothera. 

necessary  to  settle  and  liquidate  existing  demands,  and  to 
complete  transactions  begun,  but  unfinished,  at  the  time 
of  the  dissolution;  Butchart  v.  Dresser  (a),  cited  in 
Lindley  (b).  In  that  case  two  persons  in  partnership  as 
sharebrokers  contracted  to  buy  shares  ;  before  paying 
for  them  they  dissolved  partnership,  and  that  was  known 
to  their  bankers.  After  the  dissolution,  one  of  the 
partners  pledged  the  shares  to  their  bankers  for  money 
to  pay  for  their  purchase,  and  authorized  the  bankers 
to  sell  the  shares  to  indemnify  themselves.  The  other 
partner  contended  that  this  was  done  without  his 
authority,  and  that,  as  the  bankers  knew  of  the  dissolu- 
tion, they  could  not  retain  the  shares  as  against  him. 
And  it  was  held  that  the  partner  who  pledged  the  shares 
had  authority,  after  the  dissolution,  to  complete  the 
contracts  previously  made  by  the  firm  ;  that  he,  there- 
fore, necessarily  had  authority  to  raise  the  funds  to  pay 
for  the  shares  in  question,  and  that  he  had  not  gone 
beyond  his  authority  in  raising  the  money  by  pledging 
them  with  the  bankers  as  he  had  done.  This  shows 
that  llwjjison  could  transfer  or  pledge  the  security. 

The  indorsement  transferred  the  lien  fully  to  Molison 
and  Black.  The  lien  passes  by  "  endorsement "  merely, 
and  so  the  case  resembles  a  bill  of  exchange,  or  of  lading. 
The  learned  Judge  ought  to  have  directed*  the  jury  as  to 
the  effect  of  the  endorsement  as  matter  of  law,  and  not 
have  left  it  to  them  as  a  question  of  fact.  The  jury 
ought  to  have  been  directed  that  these  words,  **  deliver 
to  the  order  of  Molison  and  Black,''  indorsed  on  the 
instrument  amounted  to  a  transfer  within  the  s.  2  of  the 
14  Vic,  No.  24  (c) ;  and  that  under  it  Molison  and 
Black  had  full  disposing  power  over  the  wool.     The 

(a)  4  De  G.  M.  k  G.  545.  (6)  p.  332^ 

(c)  This  section  enacts  *  *  that  all  liens  on  wool,  or  mortgages  of 
lire  stock,  shall  be  transferable  by  endorsement ;  and  every  endorsee 
thereof  shall  have  the  same  right,  title,  and  interest  therein,  respec- 
tively, as  the  original  licnoe  or  mortgagee." 
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jury  would  then,  in  all  probability,  have  returned  a 
verdict  for  the  defendants.  There  was  no  evidence 
whatever  that  it  was  not  intended  to  be  a  transfer.  A 
mere  note  or  verbal  authority  would  have  been  sufficient, 
if  a  mere  delivery  order  was  intended.  In  this  case,  as 
in  that  of  The  Tigris  (a),  the  endorsement  was  special ; 
and  after  endorsement  there  could  be  no  payment  by  the 
plaintiff,  except  to  the  endorsee.  It  is  like  the  case  of 
bills  of  exchange,  where  payment  can  be  made  only  to 
the  person  capable  of  giving  a  good  discharge ;  Chitty  (b). 
Even  if  the  £1000  had,  before  the  endorsement, 
been  satisfied  to  How  and  Thomson,  it  was  no  answer 
unless  the  defendants  knew  that  it  had  been  paid.  It 
was  the  plaintiff's  duty  to  get  possession  of  the  lien  and 
so  prevent  frauds  by  the  lienee.  The  bona  fide  endorsee 
of  a  bill  of  lading  acquires  an  indefeasible  title  to  the 
goods  contained  in  the  bill  of  lading,  as  against  the  un* 
paid  vendor  of  such  goods ;  Lickbarroiv  v.  Mason  (c). 
It  is  submitted,  however,  that  at  the  time  of  the  transfer 
to  the  defendants,  the  plaintiff  was  indebted  to  How  and 
Thomson  in  more  than  the  JBIOOO. 

The  plaintiff  might  have  replied  that  the  transfer  of 
the  lien  was  fraudulent.  But  on  these  pleadings  there 
is  no  issue  on  the  record  to  raise  the  question  of  fraud, 
and  the  defendants  had  nothing  to  do  with  the  fraud. 
But  there  was  no  proof  of  any  such  fraud.  Pinnock  v. 
Harrison  (d)  was  referred  to. 

Stephen,  C-J*  lam  of  opinion  that  the  endorsement, 
in  its  existing  form,  was  valid  and  sufficient  (if  the  other 
points  be  established  to  support  it)  to  pass  the  property 
to  the  assignee.  The  statute  enacts  that  all  liens  of  wool 
shall  be  transferable  by  endorsement,  that  is,  by  writing 
on  the  back  of  it.  The  statute  was  intended  to  encourage 
the  advancing  of  money,  from  year  to  year,  to 
embarrassed  settlers.  It  being  doubted  whether  there 
could  be  a  mortgage  of  a  growing  crop,  the  Legislature 
said  it  should  be  valid — that  the  settler  should  not  be 


{a)  32  L.  J.  Adm.  97. 
(c)  1  Sm.  L.  C.  728. 


(b)  p.  269. 

(d)  3  M.  &  W.  532. 
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able  to  defeat  the  security,  and  that  the  merchant  should 
be  encouraged  to  make  advances;  and  the  Court  is 
therefore  bound,  as  much  as  possible,  to  carry  out  the 
object  of  the  Legislature. 

The  endorsement  also,  I  think,  was  good,  although 
made  by  one  of  the  partners  after  the  dissolution,  being 
for  the  disposal  of  previously  existing  property  of  the 
firm,  and  for  paying  oflf  part  of  their  previously  existing 
liabilities.  Messrs.  Hotv  and  Thomson  had.  a  claim  as 
lienees  of  the  wool  of  the  plaintiff,  and  they  were  also 
indebted  to  Messrs.  Molison  and  Black.  That  being 
so,  Thomson  endorsed  the  lien,  and,  therefore,  transferred 
the  debt  of  iJlOOO,  with  the  property  by  which  it  was 
secured,  to  Molison  and  Black,  for  the  purpose  of  paying 
oflf  so  much  of  the  debt  due  to  them.  The  evidence, 
apparently,  preponderates,  it  seems  to  me,  to  show  that 
the  plaintiflPs  debt  to  How  and  Thomson  was  still 
misatisfied  at  the  time  of  the  endorsement.  It  would  also 
seem  that  there  was,  at  the  same  date,  a  debt  due  by 
Messrs.  How  and  Thomson  to  the  defendants — forming 
a  consideration  for  such  indorsement. 

Hargrave,  J.  As  to  the  point  of  the  one  partner, 
Thomson,  dealing  with  the  partnership  property,  I  need 
only  refer  to  B uf chart  v.  Dresser  {a),  where  the  partner 
pledged  cei*tain  shares  to  raise  money  for  the  purpose  of 
completing  certain  purchases  ;  and  it  was  held  that  the 
authority  of  the  partner  undoubtedly  existed  after  the 
dissolution  of  the  partnership,  for  the  purposes  of  con- 
tracts entered  into  during  its  continuance.  But,  in  the 
present  case,  the  ti*ansfer  to  iV/oZi«o7i  and  jBZacA;  seems  to 
me  to  be  altogether  subsequent ;  and  I  doubt  whether 
Mr.  Thomson  was  authorized  to  deal  with  the  property 
in  this  way  in  December. 


Cheeke,  J. 
be  a  new  trial. 


1866. 
Gheesbrough 

V. 

Thomson 
and  others. 


I  concur  in  the  opinion  that  there  must 


Eule  absolute. 


{a)  4DeG.,  M.,&G.  545. 
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HiTMPHERY,  oflficial  assignee,  &c.  against  Roberts. 

Where abill  of  Tr|ETINUE  by  the  plaintiff,  official  assignee  of  one 
a  power  of  sale  Matthews,    an   insolvent,  for   the  title  deed  of 

upon  default     certain  land — that  is,  a  jn-ant  from  the  Crown  to  insol- 

in  the  pay-  ° 

ment,  on  de-     vent,  dated  6th  December,  1865. 

amount^pay^  Pleas  (1).  Non  detinet;  (2).  Not  possessed ;  (3).  On 

able  there-  equitable  grounds— that  before  the  Crown  Lands  AHena- 

demaiidof  a  tion  Act  of  1861,  Matthews  was  a  person  Avho  had  made 

th^^^h^™  improvements  upon  certain  Crown  lands  in  a  proclaimed 

amount  justly  gold  field,  and  was  entitled  to  apply  to  tlie  Governor,  c^c, 

not  vitLte  the  '^^  *  ^*^®  *^"^  grant  of  the  said  lands  in  fee  simple, 

sale  ;  and  the  without  competition,  at  a  price  to  be  fixed  b}'  apprnise- 

protecthimself  nient,  within  the  meaning  of  section  8  of  the  Act;  and 

by  tendering  ^j^j^^^  within  twelve  months  after  the  passing  of  the  Act, 

the  true  sum,  .  r  o  » 

or,  semble,        Matthews  duly  applied  to  be  allowed  to  purchase  the 

an  action"^      said  land,  upon  which  his  improvements  were,  in  ac- 

against  the        cordance  with  section  8,  and  the  application  was  referred 

ford^^rfding  ^^  ^n  appraiser  to  settle  the  price  of  the  land,  in  order 

and  selling  for  ^hat  the  Governor,  &c.,  might  sell  and  grant  the  land  to 

amount.  Matthews  without  competition,  &c. ;  and  that  after  the 

reference,  and  before  the  sale  and  grant,  Mattheics,  by 

a  certain  indenture  between  him  of  the  one  part,  and  a 

firm  of  Davies,  Alexander  and  Comjyany,  &c.,  of  the 

other  part,  for  certain  considerations,  &c.,  bargained, 

sold,  assigned,  and  transferred  to  the  parties  of  the 

second  part,  their  executors,  &c.,  inter  alia,  a  house  and 

premises  at  Young,  together  with  all  right,  &c.,  at  law 

and  in  equit}-,  of  Matthews,  of,  &c.,  the  said  house  and 

premises ;    and    by  the  indenture,  it  was,   'utter  alia, 

further  agreed  and  declared  between  the  parties  that  if 

default  should  be  made  in  payment  of  all  or  any  of  the 

moneys,  interest,  commission,  and  premises  mentionedin 

a  proviso  for  redemption  in  the  indenture  contained  for 

payment  of  the  same  respectively,  or  in  case  of  the 

breach  or  non -performance  of  any  of  the  covenants  or 

agreements  in  the  indenture  contained,  and  on  Mattheics* 


CASES  AT  LAW,  377 

part  to  be  observed,  &c.,  then,  and  immediately  thereupon,         1866. 

or  at  any  time  or  times  thereafter,  it  should  be  lawful  for     humphery^ 

Davies,  Alexander  and  Co..  or  any  of  them,  or  any  of      ^    ^• 
,    .  o  ,    .  o  Roberts. 

their  executors,  &c.,  or  their  attorney,  &c.,  or  agent,  to 

enter  into  and  take  possession  of,  inter  alia,  the  said 
house  and  premises,  and  whether  in  or  out  of  possession 
to  make  sale  and  absolutely  dispose  of  the  same,  either 
by  public  auction  or  private  contract,  or  partly  one  way 
and  partly  the  other,  for  such  price  or  prices,  upon  such 
terms  and  conditions  and  generally  in  such  manner  as 
the  said  parties  of  the  second  part,  their  executors,  &c., 
attorney  or  agent,  should  think  fit.  Averment,  that 
afterwards  Matthetcs  did  make  default  in  payment  of 
the  moneys,  interest,  and  commission,  and  did  not  per- 
form the  covenants  and  agreements  in  the  indenture 
contained  on  his  part  to  be  observed,  kept,  and  per- 
formed ;  and  after  the  said  default  the  said  parties  of 
the  second  part  bargained  and  sold  to  the  defendant, 
amongst  other  things,  for  a  certain  price,  the  house  and 
premises  hereinbefore  referred  to,  and  in  the  indenture 
mentioned,  together  with  all  their  right,title,and  interest, 
in,  to,  and  about  the  same.  The  plea  then  alleged  that 
the  house  and  premises  so  as  aforesaid  bargained,  and 
sold,  assigned,  and  transferred,  by  Mattheics  to  Davies, 
Alexander  and  Co,,  and  by  them  so  as  aforesaid  bar- 
gained and  sold  to  the  defendant,  are  the  same  lands  and 
the  same  improvements  which  Matthews,  as  hereinbefore 
mentioned,  had  applied  for  in  accordance  with  the  said 
-8th  section  of  the  said  Act ;  and  that  after  the  bargain, 
sale,  transfer,  and  assignment  by  Matthews  to  the  said 
parties  of  the  second  part,  Mattheics  obtained  a  gi*ant 
from  the  Crown  of  the  said  house,  &c.,  which  is  the 
grant  in  the  declaration  herein  sued  for ;  and  that  after- 
wards Matthews  delivered  the  deed  to  the  defendant  as 
such  purchaser  as  aforesaid  from  the  said  parties  of  the 
second  part,  to  have  and  to  hold  the  same  as  his  (the 
defendant's)  sole  exclusive  property  as  such  purchaser  as 
aforesaid,  and  as  and  for  the  title  deed  of  the  said  house, 
Ac,  so  as  aforesaid  bargained,  sold,  transferred,  and 
assigned  by  Matthews  to  the  said  parties  of  the  second 
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1866.         part,  and  by  the  said  parties  so  as  aforesaid  sold  to  the 
HuMPHBRY    defendant.    Averment,  that  defendant  obtained  and  had 
^^^^'  the  deed  by  the  authority  of  the  said  parties  of  the 

second  pai*t  to  him,  as  such  purchaser  as  aforesaid,  and 
that  he  detained  and  still  detains  the  deed  from  the 
plaintiff  by  the  authority  of  Davies,  Alexander  and  Go. 
Issue  thereon. 

At  the  trial  before  Cheeke^  J.,  in  the  November 
sittings,  it  appeared  that  the  plaintiff  was  the  assignee 
of  the  insolvent  estate  of  Matthews ;  and  that  Matthews, 
who  was  a  storekeeper  at  Young,  was  entitled,  as  is  set 
forth  in  the  equitable  plea,  under  the  Crown  Lands 
Alienation  Act,  to  a  grant  of  certain  land  at  the  gold 
diggings,  at  Young,  which  he  had  taken  up  and  im* 
proved.  His  application  for  a  grant  had  been  allowed, 
and  a  certificate  issued  in  his  favour.  Mattheics  ob- 
tained  the  grant  on  the  morning  of  his  sequestration  and 
gave  it  to  his  wife,  from  whom  the  defendant  received  it. 
This  deed  the  plaintiff  now  sought  to  recover.  No  con- 
veyance appeared  to  have  been  executed  by  Mattheics  to 
the  defendant. 

The  defendant  rested  his  case  on  the  equitable 
plea.  Before  the  issue  of  the  grant — namely,  on  26th 
June,  1865 — Matthews^  owed  Messrs.  Davies,  Alex- 
ander  and  Campatiy,  of  Goulbum,  wholesale  store 
keepers,  with  whom  he  had  been  in  the  habit  of  dealing, 
£460  3s.  8d. ;  and  he  then  executed  a  bill  of  sale  over 
all  his  stock  and  these  premises,  of  whicli  he  expected  to 
get  a  grant  (as  alleged  in  the  plea),  to  secure  that  debt 
and  future  advances.  After  the  execution  of  the  bill  of 
sale,  Matthews  paid  off*  some  of  the  debt,  and  reduced  it 
to  £188.  For  this  balance  he  gave  promissory  notes, 
which  were  paid  at  maturity.  The  power  of  sale  con- 
tained in  the  mortgage  was  to  be  exercised  on  failure  to 
comply  with  a  written  demand  for  such  balance  as  might 
appear  to  be  due,  on  an  account  to  be  made  up  from  the 
books  of  Davies,  Alexander  and  Co,  (a),  and,  "until 

(a)  The  proviso  for  redemption  was,  "that  if  MaUhe\c$^  hi» 
executors  or  administrators,  do  and  shall,  on  demand,  in  writing  to 
be  made  by,  for,  or  on  behalf  of,  the  said  firm  of  Dames,  Alexatuierand 
Co.,  and  delivered  personally  to  tlie  said  Matthews^  &c,  or  left  at  his 
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default,  Matthews  should  hold  the  premises  without  in- 
terruption, &c."  The  transactions  between  these  persons 
commenced  in  1862.  Their  course  of  dealing  was  that 
Davies,  Alexander  and  Co.  supplied  goods  to  Matthew s^ 
and  took  his  bills  at  three  or  four  months  for  the  amount; 
Matthews  never  paid  cash ;  but  orders  were  given,  and 
an  invoice  sent,  with  a  bill  for  the  amount  for  Matthews' 
acceptance.  The  sale  under  the  mortgage,  which  was 
questioned  in  this  action,  took  place  on  the  2nd  April, 
1866.  At  that  time  an  acceptance  given  by  Matthews 
for  £208  had  been  dishonored.  There  were  current 
bills  for  £102  and  £191,  not  yet  due,  and  £106  4s.  for 
some  goods  sent  the  day  before.  On  the  29th  March, 
Rodurll,  the  agent  of  Dai ies,  Alexander  and  Co.^  made 
H  written  demand  under  the  bill  of  sale,  for  payment  of 
£791.  Matthews  said  he  could  not  pay  that  amount, 
**  being  taken  on  the  hop  without  notice."  Kodwell 
said  his  instructions  were  to  take  possession.  Matthews 
said  that  only  £208  7s.  6d.,  with  a  few  days'  interest, 
was  due ;  that  he  should  be  able  to  take  up  the  current 
bills.  He  also  remarked  that  the  demand  included  the 
£106  4s.,  the  price  of  the  goods  only  just  delivered,  for 
which  therefore  he  was  entitled  to  the  usual'  credit. 
JRodwell,  however,  replied  that  his  instructions  were 
peremptory.  Matthews  did  not  pay  or  tender  any  of  the 
amount  thus  demanded.  Rodwell  thereupon  took  pos- 
session, and  advertised  the  stock  and  premises ;  and  on 
the  2nd  April  proceeded  to  sell  the  whole  by  auction. 
The  day  before  the  sale  defendant,  who  was  a  friend  of 


1866. 


Humph  BKT 

V. 

Roberts. 


usual  or  last  known  place  of  abode,  &c.,  or  at,  or  on,  the  said  house, 
&c.,  at  Young,  &c.,  well  and  truly  pay,  or  cause  to  be  paid,"  &c.,  all 
Tiioiiey  due,  or  to  become  due,  "  for  advances,  8up[»lies,  or  on  any  other 
account  wliatsoever,  acconling  to  an  account  to  be  made  up  from  the 
books  of  the  said  firm."  It  afterwards  provided  that  if  default  should 
be  made  in  payment  of  all  money,  &c. ,  ' '  mentioned  in  the  proviso  for 
redemption,"  Davies,  Alexander  and  Co.  might  enter  into,  and  take 
passession,  and  sell  either  by  public  auction  or  private  contract. 

The  deed  also  declared  that  no  purchaser  **  of  the  premises,  or  any 
part  thereof,  shall  be  bound  to  enquire  whether  any  such  default  as 
aforesaid  has  actually  been  made,  or  otherwise  as  to  the  propriety  or 
necessity  of  any  such  sale  or  sales,  nor  be  affected  with  express  notice 
to  the  contrary,*'  &c.  There  was  also  a  proviso  for  quiet  enjoyment, 
that  '*  until  default  shall  be  made  in  payment "  of  any  moneys,  it  shall 
be  lawfnl  for  Mallfiews,  &c.,  to  hold,  use,  and  enjoy,  the  premises 
without  any  interruption  by  bavies,  Alexander  and  Co, 
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1866.         Matthews,  offered  to  pay  Rodwell  £460,  if  he  would  | 

HuMPHERY    withdraw;  and  the  latter  refused,  unless  he  would  pay  | 

Roberts.      ^^^  whole  amount,  ^6791,  with  costs.     There  was  no  evi-  | 

dence  that  the  defendant,  when  he  offered  ;£460,  knew  | 

what  was  due.  It  appeared  that  Rodwell  went  through 
the  stock,  and  estimated  its  value  at  cost  price,  without 
charges  of  carriage,  at  about  £1600.  This  estimate  did 
not  include  the  real  estate.  At  the  auction,  on  the  fol- 
lowing day,  there  was  not  a  single  bid.  The  defendant 
thereupon  came  forward  and  offered  to  buy  the  whole  for 
the  amount  and  expenses  due  to  Davies,  Alexander  and 
Co.  liodwell  accepted  the  offer,  received  his  cheque, 
which  was  afterwards  paid,  for  the  amount,  £800,  and 
gave  him  up  possession.  The  sale  note  stated  that  Rod- 
well  had  sold  **  the  stock  in  trade,  and  all  right,  title, 
and  interest,  in,  to,  on,  or  about  the  premises  occupied," 
&c.,  by  Mattheivs.  It  seemed  that  Matthews  had  given 
some  orders  to  other  persons,  which,  as  Rodwell  said, 
had  caused  Davies,  Alexander  and  Co.  to  close  the 
account.  Scott,  a  creditor  of  Matthews  at  the  time  of 
his  sequestration  for  some  flour  for  which  Matthews  had 
given  a  bill  for  £118,  swore  at  the  trial  that  after  the 
auction  he  met  the  defendant,  who  said  he  would  pay 
the  amount  if  Matthews  was  agreeable,  but  that  he  was 
not  agreeable.  This  e^ddence  was  relied  on  as  showing 
that  the  purchase  by  the  defendant  was  on  Matthews' 
account.  After  the  sale,  as  before  said — in  fact,  on  the 
morning  of  his  sequestration — the  grant  in  question  was 
issued  to  Matthews,  and  received  by  the  defendant. 
The  plaintiff's  case  was,  that  Davies,  Alexander  and 
Conqyany  had  no  legal  right  to  sell ;  but  that  if  they 
had,  the  alleged  purchase  by  the  defendant  was  simulated 
and  unreal,  if  not  fraudulent.  The  defendant  contended 
that  even  if  the  mortgagees  gave  no  sufficient  notice 
of  default,  or  of  their  intention  to  sell,  or  were  oppressive 
in  other  respects  in  tlieir  proceedings,  the  defendant  was 
not  responsible  for  it ;  as  he  bought  honestly,  and  was 
entitled  to  keep  what  he  bought. 

His  Honor  left  it  to  tlie  jury  to  say  whether  the  de- 
fendant purchased  for  valuable  consideration,  and  Ima 
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fide  ;  and  the  jury  thereupon  returned  a  verdict  for  the 
plaintiff. 

Stephenfor  the  defendant,  having  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
evidence,  and  for  misdirection. 


1866. 


HUMPHSRY 
V. 

Roberts. 
December  8. 


Sir  ir.  Manning,  Q.C.,  and  Darley  now  showed  cause.  December  19* 
With  regard  to  the  equitable  plea,  it  is  submitted  that  at 
the  time  of  the  sale  Matthews  had  the  legal  estate,  and 
DavieSy  Alexander  and  Co.  had  a  right  to  call  on  him 
to  make  their  equitable  interest  good.  The  defendant, 
therefore,  did  not  obtain  a  legal  title,  but  only  an  equitable 
interest — an  interest  under  which  he  might  come  into  a 
Court  of  Equity  and  show  that  he  was  entitled  to  the 
legal  estate.  The  plea  is  wholly  an  equitable  plea, 
and  unless  Roberts  could,  in  equity,  compel  the  plain- 
tiflf,  as  assignee,  to  convey  the  legal  estate  to  him, 
lie  cannot  now  succeed.  But  Roberts  bought  for 
MattheivSy  and  is,  therefore,  trustee  for  him ;  but 
lie  can  have  no  equity  as  against  Maithcws'  creditors. 
The  legal  estate  was  in  Matthews,  and  is  now,  there- 
fore, in  his  official  assignee.  The  plaintiff,  therefore, 
sa^'S,  "I  represent  Matthews  and  his  creditors;  you 
cannot  call  on  me  to  convey  the  legal  estate  to  you,  a 
mere  trustee  for  Matthews.''  The  question  is  whether 
the  purchase  by  Roberts  was  bona  fide  for  himself,  and  it 
is  submitted  that  the  jury  have  by  their  verdict  expressed 
their  opinion  that  it  was  not ;  and  the  Court  will  not  dis- 
turb that  finding.  In  no  case  will  the  Court  enforce  the 
specific  performance  of  a  contractwhereabreach  of  trust  is 
involved.  "And  the  Court,*'  says  Mr.  Lewin{a),  **  how- 
ever correct  the  conduct  of  the  purchaser,  will  refuse,  at 
his  instance,  to  compel  the  specific  performance  of  tlie 
agreement." 

It  is  submitted,  however,  that  the  sale  was  utterly  un- 
authorized ;  only  £208  was  overdue,  i.e.,  on  a  dishonored 
acceptance.  The  residue  oiDavies,  Alexander  and  Co.'s 
claim  was  on  bills,  or  for  goods,  the  credit  for  which 


(a)  Ch.  16,  s.  1. 


V. 
BOBERTS. 
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1866.  had  not  expired;  the  first  current  acceptance  was 
HuMPHERY  payable  in  April.  The  value  of  the  goods  seized  was 
about  £1400.  There  was  no  legal  sale,  for  there  was  no 
legal  demand.  The  demand  for  £791,  and  with  instruc- 
tion that  nothing  less  would  be  taken,  was  not  a  proper 
demand,  and  non-compliance  with  such  demand  was  not 
a  default.  Mattheivs  was  entitled  to  hold  until  default, 
upon  a  proper  demand  having  been  made.  Where,  by 
the  express  terms  of  the  instrument,  time  was  given  up 
to  the  time  of  notice  in  writing,  a  reasonable  time  at 
least  was  held  to  be  meant  by  the  word  "  immediately," 
and  by  a  reasonable  time  to  be  meant  time  enough  to 
seek  the  creditor,  or  a  person  authorized  b}''  him  to 
receive  the  money — time  for  inquiry;  Tom  v.  Wilson  (a). 
And  half  an  hour's  notice  has  been  considered  not 
reasonable ;  Bnght  v.  Narton  {b).  According  to  the 
bill  of  sale,  the  accounts  are  to  be  made  up  from  thebooks 
otDavieSy  Alexander  and  Co. ;  but  there  was  no  evidence 
to  show  that  these  accounts  were  so  made  up.  Nor  did 
Mattheivs  know  or  have  an  opportunity  of  learning 
whether  the  demand  was  by  an  autliorised  agent ;  and  no 
time  was  allowed  for  procuring  the  money.  [Ste^htUy 
C.  J.  But  can  Mattheivs  himself  take  these  points  now? 
If  not,  can  his  official  assignee  ?  Matthews  never  having 
objected  to  the  sale  on  such  grounds.  Is  a  purchaser 
under  a  mortgage,  with  power  of  sale,  bound  to  see  to  all 
these  things  ?]  If  there  was  no  legal  demand,  how  could 
there  be  a  default  ?  and  if  there  was  no  default,  how 
could  there  be  a  legal  or  effective  sale  ?  The  money 
originally  secured  by  the  mortgage  was  paid  off;  it 
extended,  however,  to  future  supplies ;  but  nothing  was 
due  (or  there  was  no  forfeiture)  till  the  time  of  credit  had 
•expired.  Bramwell  v.  Eglinton  (c)  will  be  relied  on 
by  the  defendant.  It  was  there  held  that  the  fact  of 
there  being  a  bill  of  exchange  taken  on  account  of  the 
debt,  which  was  secured  by  the  bill  of  sale,  did  not  dis- 
-entitle  the  defendant  from  taking  possession,  under  the 
bill  of  sale,  pending  the  currency  of  the  bill.  But  it  is 
there  suggested  that  although  the  defendant  might  take 
(a)  32  L.  J.  Q.  B.  83.  {h)  32  L.  J.  Q.  B.  38.    (c)  33  L.  J.  Q.  B.  130. 
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possession,  he  would  be  restrained  from  selling.    There         1866. 
the  bill  of  sale  was  to  secure  a  specific  sum  then  due,  but     humphbry 
here  the  amount  was  not  due  until  the  expiration  of  the      ^   ^• 
credit.     Now  here  this  was  true  only  as  to  £208  ;  the 
course  of  dealing  showed  that  there  was  credit  given. 
To  work  a  forfeiture,  however,  the  demand  must  be  of 
the  exact  sum  due,  a  penny  more  or  less  will  defeat  the 
demand. 

The  mortgagees  redemised  to  Matthews,  so  that  by  the 
issue  of  the  grant  after  the  mortgage,  Matthews  became 
legally  and  equitably  entitled  until  default.  There  is,  in 
the  mortgage,  a  redemise  till  then.  So  that  the  defendant 
obtained  no  title  or  right  whatever.  **  By  the  deed,"  sa.ys 
Willes,  J.,  in  Spackman  v.  Miller  (a),  "the  person  who 
is  substantially  the  mortgagee  of  the  chattels  redemises 
them  to  the  bankrupt,  whereby  he  puts  himself,  of  his 
own  accord,  into  a  position  in  which  he  has  no  immediate 
right  to  the  possession  of  the  goods."  And  Bradley  v. 
'Copley  (b)  is  to  this  effect.  In  that  case  A.  being 
indebted  to  J5.,  by  a  bill  of  sale  which  was  found  to  have 
been  bona  fide  executed,  conveyed  to  him  all  his  stock  in 
trade,  household  furniture,  &c.,  absolutely.  The  bill  of 
-sale  contained  a  covenant  by  ^  .to  pay  the  debt  on  demand. 
And  a  proviso  for  redemption  on  payment  of  the  debt  and 
interest  on  demand,  and  a  further  proviso  that  the 
assignor  should  continue  in  possession  until  default.  The 
^oods  having  been  subsequently,  and  before  any  demand 
by  B.,  seized  under  a^./a.,by  the  sheriff,  the  Court  held 
that  B.  liad  not  such  a  right  of  immediate  possession  as 
to  entitle  him  to  maintain  trover  against  the  sheriff. 
So  when  this  grant  issued,  Matthews  was  seized  in  fee 
until  default.  There  was  never  an  acquiescence  in  the' 
■sale  by  Matthews ;  certainly  not  in  the  seizure ;  and, 
moreover,  his  acquiescence  in  the  mere  sale,  if  there  be 
one,  was  of  no  moment.  If  his  estate  was  not  defeated 
b3'  an  effectual  demand,  it  remains  in  him  (that  is  in  his 
assignee)  still.  The  assignee  is  entitled  to  defeat  the  sale, 
although  the  insolvent  could  not ;  Lewin  on  Trusts  (c). 
The  Judge  should  have  directed  the  jury  on  the  question 
(a)  81  L.  J.  C.  P.  813.      {b)  1  C.  B.  685.       (c)  Ch.  16,  s.  1. 


V. 

Roberts. 
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1866.         ofthevaliditj'ofthe  demand,  and,  consequently,  whether 
HuMPHEUY    there  was  any  default.     It  was  proved  that  Roberts  knew 
of  the  circumstances  about  the  demand,  therefore  he 
])urchased  with  notice. 

Per  Curiam.  We  will  relieve  the  defendant  from 
arguing  the  question  of  fraud,  as  we  think  there  was  no 
evidence  of  fraud.  It  is  cleai*  that  it  was  a  bona  fide  sale 
to  the  defendant,  who,  it  may  be,  intended  to  befriend 
Matthews.  The  defendant  being  the  owner  in  fact, 
intended  to  hand  over  any  surplus  on  the  transaction  to 
Matthews.  But  there  was  no  reason  to  suppose  that  the 
sale  did  not  take  place. 

Stephen,  in  reply.  There  never  was  an  express  con- 
tract to  give  credit ;  there  was  a  course  of  dealing  but  no 
binding  agreement  on  Davies,  Alexander  and  Co. ;  at  all 
events,  no  such  contract  has  been  found  as  a  fact  by  the 
jur}'.  If,  however,  credit  was  given,  the  covenant  was  to 
pay  on  demand,  and  the  subsequent  arrangement  to  give 
credit  will  not  defeat  it.  Bills  of  exchange  having  been 
given  afterwards  cannot  get  rid  of  the  terms  of  the  bond ; 
Bramwell  v.  Eglinton  (a).  The  strictness  required  in  a 
demand  of  rent  cannot  apply  to  a  case  like  this  between 
debtor  and  creditor.  Will  the  demand  of  a  penny  too 
much,  by  miscalculation  of  interest,  or  the  like,  vitiate 
the  demand  ?  But  the  covenant  is  the  guide,  and  this 
has  been  complied  with.  If  the  demand  here  was  of  more 
than  was  due,  Mattheivs  should  have  tendered  the  proper 
sum.  The  mortgage  contains  a  clause  that  no  purchaser 
shall  be  bound  to  inquire  concerning  the  default,  or  any- 
thing else  affecting  the  right  of  sale.  But  the  plaintiff 
sliould  have  replied  specially  the  facts  now  relied  on  in 
order  to  avoid  this  sale.  The  only  matters  in  issue  were 
those  alleged  in  the  plea.  No  Court  of  Equity  would 
defeat  the  sale  because  of  a  mere  error  in  an  unsubstantial 
matter ;  Metters  v. Brown  {b).  **  The  Court,*' says  Vice- 
Chancellor  Stewart,  "is  always  slow  to  interfere  against 
a  bona  fide  purchaser,  and  I  am  not  aware  of  any  case  in 

(fi)  83  L.  J.  Q.  B.  130.  (6)  33  L.  J.  Ch.  97. 


V. 

Roberts. 
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which  the  Court  has  done  this  where  there  has  been  an         1866. 

absence  of  fraud."   But  here  fraud  is  negatived.    Notice     Humphery 

bj'  the  defendant  of  any  uTegularity,  if  rehed  on,  ought  to 

have  been  replied.     There  was  no  hardship  in  the  sale, 

for  it  appears  that  ten  days  before,  DcCvieSyAlexandei'  and 

Co.  telegraphed  that  they  intended  to  close  the  accounts. 

The  bailiff  was  also  in  possession  for  live  days  ;  so  that 

there  was  amply  sufficient  time  for  making  payment,  or 

for  inquiring  into  RodivelVs  authority.     There  was  some 

evidence  that  the  sum  was  in  fact  made  up  from  the  books. 

Stephen,  C.J.  In  my  opinion  there  has  been  a  mis- 
carriage of  justice  in  this  case.  There  was  a  mortgage  to 
Davies,  Alexander  and  Co.  by  Mattheics ;  some  money 
was  overdue;  some  was  due,  but  not  payable.  The 
mortgage  was  for  all  money  due.  Davies,  Alexander 
and  Co.  thought  fit  to  act  harshly,  imagining,  perhaps, 
that  MattheiVB  was  on  the  eve  of  insolvency.  They 
sent  up  an  agent  to  demand  the  wliole  sum  due. 
I  am  clearly  of  opinion  that  the  demand  of  a  larger 
sum  than  the  amount  justly  paj'able  did  not  vitiate 
the  sale,  as,  confessedly,  there  was  some  money  pay- 
able; and  the  mortgagor  might  have  protected  him- 
self by  tendering  the  true  sum,  or  possibly  by  bringing  an 
action  against  themortgagees,  for  demanding  and  selling 
for  a  larger  amount.  Any  other  doctrine  would  emperil 
large  interests.  Money  is  lent  on  a  station ;  and  amort- 
gage  taken  for  the  amount  and  interest  and  commission. 
In  such  a  case  the  mortgagee  sends  in  a  claim,  charging 
a  shilling  more  than  is  strictly  payable,  and  upon  its  non- 
payment proceeds  to  sell.  It  is  contended  that  the  de- 
mand of  a  larger  sum  than  is  due,  vitiates  the  entire 
demand,  although  the  larger  portion  of  the  sum  demanded 
is  due.     Such,  in  my  opinion,  cannot  be  the  law. 

In  this  case  the  question  should  have  been  put  to  the 
jury,  whether  these  goods  were  by  the  contract  to  be 
supplied  on  credit. 

It  appears  that,  at  the  time  of  the  seizure,  Matthews 
objected  that  he  was  taken  "all  on  the  hop,*'  and  that 
he  had  no  time  to  make  any  arrangements ;  and,  if  he 
z— 5 
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1866.  had  continued  to  insist  on  the  objection,  the  case  might 
HuMpHEHY  have  been  different.  But  the  agent  went  into  possession 
Roberts.  ^^^^  ^*^'®  before  the  sale ;  and  Matthews  applied  to 
Roberts,  the  defendant,  to  assist  him.  I  think  it  likely 
that  Roberts  was  willing  to  befriend  Matthews,  if  he 
could  do  so  without  injuring  himself.  At  the  auction, 
there  being  no  bidders,  and  it  being  probable  that,  if 
Roberts  would  purchase  the  assets,  it  would  be  a  safe 
transaction,  Roberts  paid  the  amount.  He  remained  in 
possession,  sold  some  of  the  stock,  and  thus  repaid  him- 
self the  amount,  except  about  £150.  Assuming  that 
there  was  a  promise  by  Roberts  to  allow  Matthews  any 
benefit  to  be  derived  from  the  transaction,  there  was  no 
consideration  for  this  promise  on  the  part  of  Roberts, 
neither  was  the  promise  in  writing ;  and  I  do  not  see 
how  the  assignee  of  Matthews  would  be  able  to  enforce 
it.  I  doubt  if  either  Matthews  or  his  assignee  could 
recover  this  property  from  Roberts,  on  pajring  to  him  the 
amount  he  bad  advanced.  If  there  was  no  concert 
between  Ma  tthews  and  the  defendant,  there  was  no  fraud ; 
and  the  latter  has  a  clear  right  to  keep  the  property.  If 
there  was  any  fraud,  Matthews  must  have  acquiesced  in 
the  sale,  and  his  assignees  cannot  now  step  in  and  upsetit. 
The  purchaser  is  not  bound  to  inquire  into  any  irregu- 
larities in  the  sale.  If,  therefore,  Matthews  acquiesced 
in,  and,  above  all,  brought  about,  the  sale,  his  official 
assignee  cannot  now  question  its  legality.  The  questions 
for  the  jury  in  this  case  are — 1.  Whether  there  was  a 
contract  between  Matthews  and  Da/vies,  Alexander  and 
Co,,  that  the  former  should  have. three  or  four  months* 
credit ;  2.  Whether  MatHiews  did,  at  or  before  the  sale, 
acquiesce  in  the  sale,  and  thus  waive  any  previous  ob- 
jection ;  8.  Whether  Roberts  did  or  not  purchase  for  the 
protection  of  Matthews,  and  to  give  him  the  benefit  of 
any  balance  ;  and  4.  Whether  the  purchase  by  Roberts 
was  or  not  his  own. 

Cheeke,  J.     I  was  astonished  at  the  finding  of  the 
jury  on  the  third  issue,  and  think  it  manifestly  wrong. 
Faucett,  J.     There  was,  in  my  opinion,  no  evidence 
of  fraud  on  the  part  of  Robe^-ts.     The  question  of  default 
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depended  on  the  terms  of  the  dealing  between  Matthews 
and  Davks,  Alexander  and  Co,  K  the  course  of  dealing 
was,  that  goods  should  be  supplied  on  a  credit  for  three 
or  four  months,  the  money  demanded  was  not  payable 
under  the  bill  of  sale.  That  question  was  not  left  to  the 
jury.  It  seems  to  me  that  a  demand  of  the  greater 
amount  includes  a  demand  of  the  less  ;  and  that 
Matthews oughito  have  tendered  the  amount  he  admitted 
to  be  due.  By  the  terms  of  the  bill  of  sale,  the  sale  was 
to  be  valid  as  against  the  mortgagor  or  mortgagee.  The 
mortgagee  is  said  to  be  trustee  for  the  mortgagor  ;  and 
perhaps,  as  between  these  parties,  the  mortgagee  may  be 
liable  to  the  mortgagor.  But  how  can  the  purchaser 
from  the  mortgagee  be  liable,  especially  when  he  pur- 
chased being  protected  by  the  terms  of  the  deed? 
Matthews,  it  is  clear,  acquiesced  in  the  sale ;  in  fact,  he 
invited  the  assistance  of  the  defendant.  There  is  no  evi- 
dence that  at  this  timeMatthews  contemplated  insolvency. 
The  purchase  having  been  made  by  the  defendant  for  the 
benefit  of  Matthews,  and  at  his  instance,  how  can  the 
latter  or  his  assignee  question  the  sale  as  against  the  de- 
fendant, whatever  may  be  his  rights  as  against  the  mort- 
gagees for  the  course  they  adopted  ? 

Eule  absolute. 


1866. 


HUMPHBRY 
V. 

Roberts. 


Ex  imrte  Desmond  (a). 

TXTINDEYEIi  moved  to  make  absolute  a  rule  nisi 
for  a  prohibition,  to  restrain  further  proceedings 
upon  a  conviction  under  the  Inclosed  Lands  Act  (i). 
The  trespass  was  openly  and  avowedly  done  in  the  bona 
Jide  assertion  and  exercise  of  a  right-of-way ;  and  the 
justices  were  distinctly  so  apprised  at  the  hearing,  but 
they  nevertheless  proceeded  to  adjudicate,  and  fined  the 
appellant.  The  evidence  shows  that  a  former  proprietor 
was  asked  to  shut  up  this  road,  and  that  he  said  that  it 
was  more  than  he  dare  do.     It  appears,  also,  from  the 

(a)  Before  Stephen^  G.J.,  Cheeke,  J.,  and  Faticelt,  J. 
(6)  18  Vic.  No.  27. 


December  14. 

The  boitajide 
assertion  of  a 
claim  of  right, 
whether  well 
or  ill  founded, 
if  only  it  be 
honestly  made, 
onsts  the  jus- 
tices of  all 
jurisdiction  to 
convict  upon 
an  information 
under  the  18 
Vic  No.  27, 
for  entering 
into  enclosed 
lands  without 
lawful  excuse. 
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1866.  testimony  of  several  witnesses,  that  the  road  in  question 
Ex  parte  tad  been  used  for  several  years  by  the  mail  driving 
Desmond,  along  it,  and  by  funerals  traversing  it ;  and  this  right- 
of-way  had  been  in  controversy  on  former  occasions. 
The  gate  or  slip-panels  which  have  been  across  the  road 
for  the  last  twenty  years  do  not  negative  the  existence 
of  a  right  of  road  shown  to  have  been  during  the  same 
period  exercised  by  the  public.  At  all  events,  the 
justices  had  due  notice  that  the  claim  made  by  the 
applicant  was  bona  fide. 

Darley  for  the  respondent.  The  section  under  which 
this  conviction  was  made  enacts  that  any  person  "  with- 
out lawful  excuse  "  entering  into  enclosed  lands  "  without 
the  consent  of  the  owner  or  occupier  thereof,  or  the 
person  in  charge  of  the  same,"  shall  be  liable  to  a 
penalty.  It  is,  therefore,  a  question  of  fact  for  the 
justices  whether  there  was  such  lawful  excuse.  Here 
there  was  no  consent ;  and  the  defendant  was  bound, 
therefore,  to  satisfy  the  justices  that  he  had  the  excuse. 
This  is  no  question  of  jurisdiction,  but  of  evidence ; 
and  this  Court,  therefore,  caimot  interfere.  The  com- 
plainant, it  appears,  gave  notice  to  the  public  that  there 
was  not  the  right  claimed,  and  the  justices  were  bound 
to  take  notice  of  this  fact.  The  burden  of  showing  that 
there  was  this  lawful  excuse  lay  on  the  applicant ;  and 
it  must  be  assumed  that  the  justices  were  satisfied  there 
was  no  '*  lawful  excuse  "  within  the  meaning  of  the  Act 
The  Court  will  not  grant  a  prohibition  unless  tfie 
justices  are  demonstrably  wrong  on  the  evidence,  it  not 
being  a  question  of  law.  R,  v.  Dodson  (a)  shows  that 
it  is  for  the  justices  to  decide  whether  the  assertion  of 
title  is  a  pretence  or  not.  In  that  case  a  certain  right 
to  cut  estovers  in  Bagley  Wood  had  been  claimed  by 
some  inhabitants  of  South  Hinksey.  This  wood  be- 
longed to  the  president  and  scholars  of  St.  John*s, 
Oxford ;  and  on  a  trial  bringing  it  into  question,  the 
l)resident  and  scholars  obtained  a  verdict.  This  verdict 
was  acquiesced  in  for  a  time ;  but  after  a  few  years  new 

(a)  9  A.  &  E.  704. 
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trespasses  began.     Injunctions  were  obtained  against         1866. 
some  paities,  and  they  desisted  ;  but  others  continuing       ex  parte 
ti-espassing,  injunctions  were  obtained  against  them  also,      Desmond. 
and  at  this  time  one  Keen  committed  the  trespasses 
complained  of  before  the  justices.    The  justices  believed 
that  Keen  committed  these  trespasses   when   he   did 
not  believe  that  he  had  any  right,  and  for  the  purpose 
of  exciting  others  to  do  the  same ;  and  the  Court  held 
that  the  justices  were  entitled  to  form  their  own  judg- 
ment on  these   circumstances.     Ex  parte  Diitton  (a) 
shows  that  a  claim  of  right  must  be  fair  and  reasonable 
as  well  as  bona  fide. 

Stephen,  C.  J.  The  offence  created  by  the  statute 
is  in  the  nature  of  a  criminal  offence  ;  and  no  man  can 
be  guilty  of  such  an  offence  unless  to  some  extent  his 
mind  goes  with  the  act.  It  is  clear,  from  the  proceed- 
ings, that  the  justices  did  not  decide  against  the  ho^ia 
fides  of  the  claim,  but  against  the  validity  of  any  claim 
of  right,  however  honest  it  may  have  been,  unless  the 
right  claimed  was  shown  by  evidence  to  have  been  well 
founded.  Therefore  they  were  clearly  wrong  in  point 
of  law ;  for  the  entry  on  land,  in  the  bona  fide  exercise 
of  a  claim  of  right,  well  or  ill  founded,  if  only  it  be 
honestly  made,  is  clearly  excusable.  Nay,  and  without 
reference  to  the  provision  in  the  enactment  as  to  lawful 
excuse,  the  bona  fide  assertion  of  such  a  claim  ousts  the 
jurisdiction  of  the  justices.  And  there  was,  in  fact,  no 
pretence  for  disputing  the  bona  fides  of  the  claim,  had 
it  been  disputed. 

It  may  be  conceded  that  if  the  claim  is  made  vexatiously 
in  defiance  not  only  of  warnings,  but  of  every  reasonable 
presumption  against  it  (as,  for  instance,  after  a  distinct 
legal  decision  against  the  claim,  perhaps,  more  than 
once),  it  may  not  avail  the  trespasser ;  for  it  might  be 
inferred  in  such  a  case  that  the  claim  was  vudafide, — 
in  other  words,  not  honest.  The  writ  of  prohibition 
will  therefore  go  with  costs  against  the  justices,  as  well 
as  the  prosecutor.     But  no  execution  to  issue  against 

(a)  Wilkinson's  Australian  Magistrate,  2nd  cd.,  345. 
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1866. 

Ex  parte 
Desmond. 


the  fonner  unless  the  writ  against  the  latter  be  returned 
nvUa  bona. 

Cheeke,  J.     I  am  of  the  same  opinion. 

Fauoett,  J.  The  justices  decided  wrongly  on  the 
evidence  that  a  fair  and  reasonable  claim  was  not  a 
lawful  excuse ;  and  the  prohibition,  therefore,  must  go. 

Rule  absolute. 


Pring  ctgainst  Marina. 

GECOND  count  of  the  declaration ;  For  that  the 
plaintiff  was  possessed  of  a  certain  other  run  or 
station,  called  the  Crowther  Creek  run,  and  was  entitled 
to  have  the  use  of  a  creek  or  stream  of  water  called  the 
Back  Creek,  which  flowed  through  the  same  from  the 
adjoining  run  of  the  defendant,  called  the  Bendeck 
Murrell  run,  for  the  plaintiff,  his  family,  and  servants, 
his  sheep,  and  cattle,  and  horses  to  drink,  and  for  other 
purposes,  and  the  defendant  has  wrongfully  made  and 
erected  a  dam  upon  the  said  creek  or  stream,  and  has 
thereby  interrupted  and  obstructed  the  flow  of  the  water 
of  the  said  creek  or  stream  into  and  upon  the  said  ran 
of  the  plaintiff,  whereby  the  plaintiff  has  been  and  still 
is  deprived  of  the  use  of  the  water  of  the  said  creek  or 
stream  for  himself,  his  family,  and  servants,  his  sheep, 
and  cattle,  and  horses  to  drink,  and  for  other  purposes. 


December  5. 

The  erection 
of  a  dam  by  a 
riparian  owner 
across  a  run- 
ning stream 
cannot  be 
lawful  if  it  ob- 
struct for  one 
moment  the 
flow  of  the 
entire  stream 
to  the  other 
lands  below. 

Action  for 
erecting  a 
dam  upon  a 
stream,  and 
thereby  ob- 
structing the 
flow  of  tne 
water,  to  the 
injury  of  the 
plaintiff,  who 
occupies  land 
lower  down 
the  stream. 

Plea :  that  the  said  stream  flowed  through  the.  defendant's  ran,  and  the  defendant  was 
entitled  to  the  reasonable  use  of  the  water  thereof  for  himself,  servants,  &c.,  and  for 
the  beneficial  use  of  his  run  ;  and  that  for  such  reasonable  use,  &c.,  he  erected  the  dam, 
and  thereby  interrupted  and  obstructed  the  flow  of  the  water  of  the  stream  a  little  and 
not  more  than  was  necessar}'  for  the  purposes  aforesaid,  and  that  the  interruption  and 
obstruction  were  not  nor  are  they  a  continuous  interruption  and  obstruction  of  the 
water,  but  were  for  a  short  time  only,  and  until  the  water  rose  to  the  level  of  the  said 
dam,  leavine  during  such  time  sufficient  water  in  the  stream  for  the  plaintiff's  use ; 
and  that  thereupon  the  stream  flowed  and  continued  to  flow  into  and  upon  the 
plaintiff's  land.  Averment,  that  the  quantities  of  water  so  intemipted  and  obstructed 
were  and  are  very  small  and  inappreciable  quantities,  and  not  more  or  greater  than 
wei-e  and  are  necessary  for  the  defendant's  purposes,  and  the  small  and  inappreciable 
quantities  were  and  are  not  required,  and  had  at  no  time  theretofore  been  appro- 
priated, by  the  plaintiff,  and  the  said  interruptions  and  obstructions  did  not  deprive 
the  plaintiff  of  tne  use  of  the  stream,  nor  have  they  occasioned  any  actual  or  perceptible 
damage  to  the  plaintiff.    Held^  on  demurrer,  bad. 
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and  has  been  and  still  is  hindered  from  enjoying  the  use  1866. 
of  the  said  creek  or  stream  in  so  ample  and  beneficial  a  p^ino 
manner  as  he  otherwise  would  have  done,  and  his  said  ^* 

run  or  station  has  been  diminished  in  value. 

Plea,  that  before  and  at  the  time  of  the  said  several 
supposed  causes  of  action  the  said  creek  and  stream  of 
water  flowed  through  the  defendant's  said  Bendeck  Mur- 
rell  run  in  its  usual  stream  and  current,  and  by  reason 
thereof  he  was  entitled  to  the  reasonable  use  of  the 
water  of  the  said  stream  for  himself,  his  servants,  and 
his  sheep,  cattle,  and  horses,  and  for  the  beneficial  use 
and  enjoyment  of  his  said  run ;  and  that  for  such 
reasonable  use  and  for  the  purposes  aforesaid,  he  made 
and  erected  the  dam  in  the  second  count  mentioned,  and 
thereby  interrupted  and  obstructed  the  flow  of  the  water 
of  the  said  stream  a  little  and  not  more  than  was  neces- 
sary and  convenient  for  the  purposes  aforesaid,  and  that 
the  said  interruption  and  obstruction  were  not  nor  are 
they  a  continuous  interruption  and  obstruction  of  the 
said  water,  but  were  for  a  short  time  only,  and  until  the 
water  rose  to  the  level  of  the  said  dam,  leaving  during 
such  time  sufficient  water  in  the  said  creek  for  the  use 
of  the  plaintiff;  and  that  thereupon  the  said  stream 
flowed  and  continued  to  flow  into  and  upon  the  said  run 
of  the  plaintiff,  and  into  and  upon  the  said  Back  Creek 
in  the  plaintift"s  said  run.  Averment,  that  the  quanti- 
ties of  water  so  interrupted  and  obstructed  were  and  are 
very  small  and  inappreciable  quantities,  and  not  more 
or  greater  than  were  and  are  necessary  for  the  de- 
fendant's purposes  aforesaid,  and  the  said  small  and 
inappreciable  quantities  were  and  are  not  required,  and 
had  at  no  time  theretofore  been  appropriated,  by  the 
plaintiff  for  his  said  purposes,  as  in  the  second  count 
alleged ;  and  the  said  interruption  and  obstruction  did 
not  nor  do  they  deprive  the  plaintiff  of  the  use  of  the 
said  stream  for  his  said  purposes,  as  in  the  said  second 
count  alleged,  nor  have  they  occasioned  any  actual  or 
perceptible  damage  to  the  plaintiff. 

Demurrer  and  rejoinder. 
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1866.  Blake  in  support  of  the  demurrer.    The  erection  of  a 

Frino  d^^  by  the  defendant  is  not  such  a  use  of  the  water  as 
*  j<r^'  ,  he  is  in  law  entitled  to  as  a  riparian  proprietor.  For  a 
riparian  proprietor  has  no  right  to  stop  the  entire  flow 
of  the  stream.  Such  a  use  cannot  be  reasonable  within 
the  ruling  in  Lord  Norbm-y  v.  Kitchen  (a).  The 
gravamen  of  the  offence  is  the  stopping  of  the  flow  of 
the  stream  by  the  erection  of  a  dam.  The  interruption 
and  obstruction  of  the  stream  until  the  water  rises  to 
the  level  of  the  dam,  which  the  plea  adlnits,  is  utterly 
unjustifiable.  No  such  right  is  claimed  by  the  plea  in 
Emhrey  v.  Owen  (b) ;  and  the  language  of  the  judg- 
ment in  that  case  is  adverse  to  the  existence  of  any  such 
right.  "  The  right,"  says  Parke,  B.,  "  to  have  the 
stream  to  flow  in  its  natural  state,  without  diminution 
or  alteration,  is  an  incident  to  the  property  in  the  land 
through  which  it  passes ;  but  flowing  water  is  publici 
juriSy  not  in  the  sense  that  it  is  a  bonum  vacans  to 
which  the  first  occupant  may  acquire  an  exclusive  right, 
but  that  it  is  public  and  common  in  this  sense  only, 
that  all  may  reasonably  use  it  who  have  a  right  of 
access  to  it ;  that  none  can  have  any  property  in  the 
water  itself,  except  in  the  particular  portion  which  he 
may  choose  to  abstract  from  the  stream  and  take  into 
his  possession,  and  that  during  the  time  of  his  possession 
only.  But  each  proprietor  of  the  adjacent  land  has  the 
right  to  the  usufruct  of  the  stream  that  flows  through 
it."  But  the  right  claimed  in  this  plea  is  an  unreason- 
able and  unauthorised  use  of  this  common  benefit,  and 
therefore  untenable.  Beckett  v.  Morris  (c)  is  a  distinct 
decision  as  to  the  rights  of  riparian  owners,  by  the  highest 
Court  of  the  realm,  and  shows  that  such  owners  are  not 
entitled  to  use  their  privileges  in  su«h  a  manner  as  to 
interfere  with  the  natural  flow  of  the  streanu  "  It  is 
quite  clear,"  says  the  Lord  Chancellor,  "  that  neither 
proprietor  can  have  the  right  to  abridge  the  width  of 
the  stream  or  to  interfere  with  its  regular  course ;  but 
anything  done  in  alveo,  which  produces  no  sensible 
eftect  upon  the  stream,  is  allowable."  He  continues,  "If 
(a)  10  Jiir.  N.  S.  132.    (6)  6  Exch.  369.     (c)  1  L.  R.  H.  L.  59. 
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the  erection  of  a  boathouse  obstiiicted  the  river  or  diverted  1866. 
its  course,  essential  as  it  might  be  to  the  proprietor's  fall  Priko 
enjoyment  of  the  use  of  the  river,  it  could  not  be  per-  ^  ^' 
mitted."  And  Lord  Westbury,  in  his  judgment,  says, 
'*  This  is  a  case  of  very  considerable  importance, 
because,  as  far  as  I  know,  it  will  be  the  first  decision 
establishing  the  important  principle  that  an  encroach- 
ment upon  the  edveus  of  a  running  stream  may  be  com- 
plained of  by  an  adjacent  or  an  ex  adverso  proprietor, 
without  the  necessity  of  proving  either  that  damage  has 
been  sustained,  or  that  it  is  likely  to  be  sustained,  from 
that  cause.  "  When,"  he  adds,  "  it  is  said  that  the  pro- 
prietors of  the  bank  of  a  running  stream  are  entitled  to 
the  bed  of  that  stream  as  their  property  iisque  ad 
medmm  filum,  it  does  not,  by  any  means,  follow  that 
that  property  is  capable  of  being  used  in  the  ordinary 
way  in  which  so  much  land  uncovered  by  water  might 
be  used,  but  it  must  be  used  in  such  a  manner  as  not  to 
affect  the  interest  of  riparian  proprietors  in  the  stream. 
Now,  the  interest  of  a  riparian  proprietor  in  the  stream 
is  not  only  to  the  extent  of  preventing  its  being  diverted 
or  diminished,  but  it  would  extend  also  to  prevent  the 
course  being  so  interfered  with  or  affected  as  to  direct 
the  current  in  any  different  way  that  might  possibly  be 
attended  with  damage,  at  a  future  period,  to  anotlier 
proprietor.  It  is  wise,  therefore,  to  lay  down  the 
general  rule,  that,  even  though  immediate  damage 
eannot  be  described,  even  though  the  actual  loss  cannot 
be  predicated,  yet,  if  any  obstruction  be  made  to  the 
current  of  the  stream,  that  obstruction  is  one  which 
constitutes  an  injury  which  the  Courts  will  take  notice 
of  as  an  encroachment  which  adjacent  proprietors  have 
a  right  to  have  removed."     So  also,  in  Sampson  v.  • 

Hoddinett(a)y  after  stating  that  every  proprietor  of 
lands  on  the  bank  of  a  natural  stream  has  a  right  to  use 
the  water,  provided  he  uses  it  so  as  not  to  work  any 
material  injury  to  the  rights  of  other  proprietors  above 
or  below  in  the  stream,  the  judgment  continues  :  "  In 
the  present  case,  it  appears  to  us,  on  tlie  evidence,  that 

(a)  26  L.  J.  C.  P.  150. 


V. 

Marina. 
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1866.  the  detention  by  the  defendant,  under  the  circumstances, 
p^^i^^  of  the  water  of  the  River  Yeo  for  the  purposes  of  irri- 
gation, was  a  use  of  it  which  in  its  character  was  neces- 
sarily injurious  to  the  natural  rights  of  the  plaintiff,  as 
the  proprietor  of  land  lower  down  the  stream.  The 
effect  was  obviously  the  same  as  if  the  defendant  had 
placed  a  bar  or  weir  across  the  river,  and  by  that  means 
had  wholly  prevented  its  natural  course  for  a  certain 
number  of  hours."  The  latter  passage  is  the  precise 
defence  now  attempted  to  be  set  up. 

Butler  in  support  of  the  plea.     A  diversion  of  a 
stream  may  be  more  injurious  than  a  temporary  stop- 
page.    It  is  submitted  that  it  is  entirely  a  question  of 
damage,  and  no   action  will  lie  unless   such   special 
damage  can  be  shown.   It  is  like  the  case  of  a  nuisance 
in  a  public  highway,  in  which  case,  if  a  man  be  dis- 
turbed in  going  that  way,  he  shall  not  have  an  action* 
The  plea  is  framed  after  the  precedent  in  Embrey  v. 
Owen  (a).     [Stephen ^   C.   J.      The   plea  admits  that 
there  has  been  an  obstruction  for  a  short  time.    There 
is  a  private  right  in  water,  for  a  man  can  use  the 
corpus ;  but  a  right-of-way  is  a  mere  easement.]     It  ^ 
submitted  that  the  question  is,  whether  there  is  ^ 
injury  to  a  right ;  and  that  must  depend  on  the  cir- 
cumstances of  each  case.     "  It  is,'*  said  Parke,  B'> 
delivering  the  judgment  of  the  Court  of  Exchequer  "^ 
Embrey  v.  Owen  (a),  "entirely  a  question  of  degree, 
and  it  is  very  difficult,  indeed  impossible,  to  defi*^® 
precisely  the  limits  which  separate  the  reasonable  ^^^ 
permitted  use  of  the  stream  from  its  wrongful  appli^*' 
tion."     He  adds,  "  The  same  law  will  be  found  to  ^ 
applicable  to  the  corresponding  rights  to  air  and  liff^*^* 
These  also  are  bestowed  by  Providence  for  the  comtx^o^ 
benefit  of  man ;  and  so  long  as  the  reasonable  use*  ^^ 
one  man,  of  this  common  property  does  not  do  actu^ 
and  perceptible  damage  to  the  right  of  another  to  *^^ 
similar  use  of  it,  no  action  will  lie."     And  WiUiam^  '^^ 
Morland{b)  is  precisely   in   point.     The   declarati^^ 

(a)  6  Exch.  366.  {b)  2  B.  &  C.  917. 
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complained  of  an  erection  of  a  dam  by  the  defendant  1866. 
across  a  running  stream,  and  thereby  prevented  the  PRUio 
water  from  running  in  its  usual  course,  in  its  usual  marina, 
calm  and  smooth  manner ;  and  thereby  the  water  ran  in 
a  different  channel,  and  injured  the  banks  and  premises 
of  the  plaintiff;  and  the  jury  having  found  that  the 
banks  and  premises  were  not  so  injured,  the  Court  sus- 
tained a  verdict  for  the  defendant  on  the  general  issue. 
Littledaley  J.,  in  his  judgment,  says :  "  Water  is  of 
that  peculiar  nature,  that  it  is  not  sufficient  to  allege,  in 
a  declaration,  that  the  defendant  prevented  the  water 
from  flowing  to  the  plaintiff's  premises.  The  plaintiff 
must  state  an  actual  damage  accruing  from  the  want  of 
water.  The  mere  right  to  use  the  water  does  not  give 
a  party  such  a  property  in  the  new  water  constantly 
coming  as  to  make  the  diversion  or  obstruction  of  the 
water  per  se,  give  him  any  right  of  action.  All  the 
King's  subjects  have  a  right  to  the  use  of  flowing 
water,  provided  that,  in  using  it,  they  do  no  injury  to 
the  rights  already  vested  in  another  by  the  appropria- 
tion of  the  water."  [Stephen,  C.  J.  If  the  plaintiff 
had  in  that  case  alleged  that  a  less  than  the  proper 
quantity  of  water  had  come  down,  would  he  not  have 
shown  a  cause  of  action  ?  As  it  was,  he  rested  his  case 
on  the  injury  done  to  his  banks,  and  he  failed  because 
the  jury  found  that  there  was  no  such  injury.]  In 
Sampson  v.  Hoddinott  (a),  which  has  been  relied  on,  the 
question  at  issue  was  merely  whether  there  had  been 
special  damage  caused  by  the  mode  in  wliich  the  de- 
fendant, a  riparian  proprietor,  had  used  the  water ;  and 
the  Court  held  that  the  user  by  the  defendant  had  been 
beyond  his  natural  right.  [Hargrave,  J.  The  plea 
alleges  that  the  plaintiff  has  not  been  injured ;  but 
ought  it  not  to  go  further,  and  sa}'^  that  he  cannot  be 
injured  thereby?] 

Stephen,  C.  J.  I  am  of  opinion  that  the  plea  is 
bad.  The  erection  of  a  dam  by  a  riparian  owner  across 
a  running  stream,  might,  perhaps,  under  some  circum- 

(a)  1  C.  B.  N.  S.  611. 
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1866.         stahces  be  lawful.     But  it  cannot  be  so,  I  conceive,  if 

Puij^e        it  obstruct — though  for  one  moment  only — the  flow  of 

^,  ^-  the   entire  stream  to   the    other  lands   below.    The 

Marina.  .  -        ••  .  i      i      .       ./.    i  , ,      .i. , 

erection  of  a  dam  might  be  justified ,  probably,  if  by 

such  erection  only  a  reasonable  portion  of  the  water  was 
retained  for  the  occupier's  necessary  purposes.  But  it 
is  not  enough  for  him  to  show,  that  in  some  way  or 
other,  sufficient  water  is  allowed  to  pass  for  the  use  of 
the  lower  riparian  proprietors.  For  the  stream,  in  its 
undiminished  natural  volume  (or  undiminished  except 
by  quantities  necessarily  abstracted  for  the  use  of 
owners  higher  up)  belongs  to  each  riparian  occupier 
throughout  its  course.  The  question  whether  a  par- 
ticular use  of  the  water,  therefore,  by  any  such  occupier,  is 
or  is  not  justifiable,  depends  on  the  inquiry  whether  the 
user  was  reasonable,  relatively  to  the  rights  of  other 
riparian  owners.  Now  it  may  be  a  reasonable  user, 
possibly,  to  cause  a  considerable  portion  of  the  stream 
to  be  diverted,  temporarily,  into  a  dam.  But  here  the 
whole  stream  has  been  so  diverted,  or,  if  arrested  merely 
in  its  progress,  the  whole  has  been  arrested ;  so  that, 
even  if  the  ultimate  diminution  of  volume  was  very 
small,  the  lower  occupiers  had  in  the  mean  time  (t.^, 
during  the  filling  of  the  reservoir  created  by  the  dam,) 
no  water  from  the  natural  stream  at  all.  The  sufficiency 
of  water,  alleged  by  the  defendant  to  have  been  left  for 
the  plaintiff's  use,  may  have  been  water  lying  in  holes 
or  ponds  only.  But  the  plaintiff,  having  a  right  to 
constantly  flowing  water  from  the  stream  entering  or 
passing  by  his  land,  need  only  establish  in  an  action  of 
this  kind  an  interruption  of  that  right.  Actual  pecu- 
niary damage  by  the  injury  is  not  necessary.  There 
may  indeed  be  a  loss  sustained  by  the  temporary 
deprivation  of  such  a  right,  inappreciable  by  money. 

Hargrave,  J.  I  am  of  opinion  that  the  plea  is  bad. 
The  defendant  has  tried  to  increase  the  value  of  his  own 
run  at  the  expense  of  the  lower  riparian  owners.  There 
is  no  authority  to  justify  his  so  dealing  with  the  banks 
or  volume  of  a  flowing  stream.     Such  a  right  can  only 
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be  acquired  by  prescription  or  as  an  easement.     Any         1866. 

right  to  stop  for  a  single  day  the  flow  of  any  stream        Pring 

would  be  inconsistent  with  the  common  law  rights  of      __  ^• 

^  Marina. 

other  ripanan  owners. 

Cheeke,  J.  If  the  plea  had  alleged  that  there  was 
no  actual  stoppage  of  the  running  water.  I  think  it 
would  have  been  good ;  but  it  contains  no  such 
averment. 

Judgment  for  the  plaintiff. 


Ex  parte  Salmon.  December  4. 

CfTEPHEN  moved  for  a  prohibition  to   restrain  By  section 

further  proceedings  upon  a  conviction  by  certain  omquora  ^^ 

justices  whereby  the  applicant  was  convicted  that  he,  LicensingAct^ 

"  being  a  person  holding  a  publican's  license  under  the  14,  every  per- 

Sale  of  Liquors  Licensing  Act,  did,  on  the  30th  June,  **^{J  )^'^°  ^^^^ 

1866,  suffer   and   permit   to  be   sold,  at  Regan  and  house  any 

Dempsey's   store,  it  being  unlicensed  and  apart  from  aiwensTrf^U 

the  licensed  house  of  the  said  T.  Salmon,  two  gallons  be  liable  to  a 

of  old  torn,"  &c.     Tlie  information  charged  the  offence  J^^oif  2,    ^ 

in  the  same  terms.     It  is  submitted  that  neither  the  evenr  term 
•    <•  ^'  •   1-         1.     1  «.  1    used  m  this 

intormation  nor  conviction  discloses  any  offence ;  and  Act  imi^rting 

therefore,  even  if  the  evidence  showed  an  offence,  the  t^e commission 

'of  any  otience 

Court  cannot  say  that  the  justices  would  have  convicted  shall  inchule 

the  applicant  of  the  offence  of  which  the  Court  may  thewi\'fufly^ 

suppose  him  to  be  guilty.     The  second  section  of  the  permitting  or 

Act  (a)  provides  that  "  every  term  used  in  this  Act  commission  of 

importing  the  commission  of  any  offence  shall  include  J  ^^^®  ortenco 
*  "  "^  by  any  other 

and  apply  to  the  wilfully  permitting  or  suffering  the  person,  ami 

commission  of  a  like  offence  by  any  other  person,  and  l^^l  p^i^n  ^ 

shall   render    the   person   so   wilfully   permitting    or  so  wilfully 

permitting 
or  siiflTering  liable  to  the  like  penalty  as  by  any  of  the  provisions  hereof  attend  the 
actual  commission  of  the  like  offence.*  A.  was  infonned  against  for  and  convicted  of 
permitting  to  be  sold  liquors  in  an  unlicensed  house,  without  alleging  that  he  wilfully 
so  permitted  I  &c.  Meld  {Hargrave,  J.,  disseniiente)  that  the  conviction  was  bad  ;  but 
the  Court,  on  motion  for  a  statutory  prohibition,  amended  the  conviction. 

(a)  26  Vic,  No.  14. 
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1866.  suffering  liable  to  the  like  penalties  and  consequences 
Ex  parte  under  this  Act  as  would  by  any  of  the  provisions  hereof 
Salmon.  attend  the  actual  commission  of  the  like  offence."  If  a 
man  commits  an  offence,  he  is  liable ;  and  if  he  wilfully 
permits  or  suffers  the  commission  of  such  offence,  he  is 
also  liable.  The  information  and  the  conviction,  there- 
fore, may  charge  either  one  or  the  other.  If  no  proof 
of  the  offence,  the  conviction  might  be  supported  by 
evidence  of  a  wilful  permission.  But  here  there  is  no 
allegation  of  wilfulness  in  either  the  information  or 
conviction.  It  is  clear  that  a  person  might  do  the  act 
complained  of  inadvertently  or  in  ignorance  or  miscon- 
ception of  the  law.  Even  although  the  evidence  show 
that  the  act  was  wilful,  the  Coui't  cannot  now  exercise 
the  discretion  of  the  justice  and  convict  the  applicant  of 
an  offence  with  which  he  is  not  charged.  In  Carpenter 
V.  Mason  (a),  the  Court  held  that  an  information 
against  a  parish  ofl&cer  for  misapplying  mone^'^s  of  the 
parish,  must  state  that  he  misapplied  them  wilfully— 
the  statute  creating  the  offence  using  that  word.  "  The 
word  *  wilfully,'"  said  Lord  Deninan,  "is  connected 
with  misapply.  The  word  misapply  does  not,  of  itself, 
imply  wilfulness.*'  The  remarks  of  Lord  Denman 
equally  apply  to  the  words  "suffer  or  permit." 

Darley  contra.  The  argument  that  a  person  might 
permit  or  suffer  without  wilfulness  has  no  application  to 
the  circumstances  as  they  appear  on  these  depositions. 
It  appears  that  there  was  a  clear  authority  to  the 
servant  of  Ryan  and  Dempsey  to  sell,  on  the  premises  of 
Ryan  and  Dempsey y  liquors  which  came  from  Salmon's 
stores.  This  specific  authority  involves  wilfulness  in 
the  person  giving  the  authority ;  and  the  allegation, 
therefore,  is  unnecessary.  He  referred  to  iJ.  v.  Jmtkes 
of  Radnorshire  (6). 

Stephen  in  reply.  The  Court  will  not  amend.  The 
conviction  was  returned  after  the  attention  of  the  jus- 
tices was  directed  to  the  omission,  and  they  have  not 

{a)  12  A.  &  E.  629.  (6)  9  Dowl.  98. 
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amended.    How  can  the  Court  presume,  therefore,  that        1866. 

the  justices  believed  that  the  act  was  wilful  ?  ex  parte 

Salmon, 

Stephen,  C.  J.     The  appellant  was  convicted  (not  of 

selling  liquor,  but)  of  permitting  it  to  be  sold,  without 

alleging  that  he  wilfully  permitted  it  to  be  sold.     I  am 

of  opinion,  therefore,  that  the  conviction  is  bad  because 

of  this  omission.    The  legislature  has  inserted  this  word 

in  the  statute,  and  I  cannot  say  that  it  is  immaterial. 

But,  for  myself,  I  doubt  whether  the  conviction  can  in 

any  case  of  this  kind  be  framed  otherwise  than  under 

sect-  2,  i.e.,  for  selling  liquor,  although  such  selling  may 

be  alleged  to  be  the  then  and  there  wilfully  permitting 

a  person  (named)  to  do  so.     For  by  the  statute  the  only 

offence  is  selling,  and  the  wilful  permitting  it  is  only 

made  conclusive  proof  of  such  offence.     But  we  all 

think  that  the  conviction  may  and  ought  to  be  amended 

by  inserting  the  omitted  word,  although  the  information 

also  omitted  it.     For,  in  oiu*  opinion,  the  appellant  had 

notice  of  the  legal  charge  intended  to  be  established 

against  him  ;  and,  in  substance,  ''  permitting"  may  be 

understood  to  mean  a  wilful  act,  although,  in  point  of 

law,  it  may  be  necessary  to  state  such  wilfulness.     The 

adjudication  may  be  fairly  understood  to  be  like  the 

information,  that  the  appellant  did,  in  fact,  wilfully — 

and  not  by  oversight — permit  the  sale.     So  that  I  think 

the  conviction,  when  amended,  will  not  extend  beyond, 

but  will  be  in  accordance  with,  the  charge.     But,  in  my 

opinion,  the  amendment  ought  only  to  be  on  payment  of 

costs  by  the  informer,  who  is  interested  in  the  penalty. 

Habgrave,  J.  I  admit  the  general  rule,  that  the 
conviction  should  state  the  offence  in  the  particular 
words  used  in  the  statute  creating  the  offence.  But 
here  I  think  the  word  **  permit  **  implies  wilfulness. 
The  conviction,  therefore,  seems  to  me  quite  right. 
But  if  an  amendment  were  necessary,  I  have  no  doubt 
as  to  the  power  of  the  Court  to  amend ;  and  if  the  con- 
viction be  amended,  both  parties  ought  to  pay  their 
own  costs. 
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1865. 

Ex  parte 
Desmond. 


Cheeke,  J.  I  think  that  the  conviction  is  wrong. 
It  ought  to  have  been  alleged  an  illegal  sale,  and  then 
the  provision  of  the  second  clause  might  have  applied. 

Judgment  accordingly. 


July  10. 

Notice  to  admit 
not  having  been 
given,  costo  of 
proving  docu- 
ments not 
allowed  in  the 
absence  of  the 
Judge's  certiti. 
cate  under  the 
92nd  section  of 
the  Common 
Law  Procedure 
Act. 


Levy  agaiTist  Smith  (a). 

HARGRAVE,  J.,  gave  jndgment  in  this  case  as  follows  :— 
This  was  an  application  made  before  me,  to  review  the  tax- 
ation of  the  defendant's  bill  of  costs  ;  the  defendant  contending  that 
the  Prothonotarjr  ought  to  have  allowed,  as  between  party  and  party, 
certain  items  which  I  will  separately  consider. 

1.  As  to  the  costs  of  twelve  subpoenas  and  sixteen  copies  and  services 
of  the  same  on  Messrs.  Frazer  and  eleven  other  persons,  or  their  part- 
ners, holding  certain  promissory  notes  made  by  one  Spencer  AMn^ 
which  promissory  notes  and  'witnesses  the  defendant's  solicitor  thought 
it  might  be  expedient  to  produce  at  the  trial,  in  order  to  **  prove  in- 
debtedness, if  denied,  "or  *  *  to  check  other  testimony."  I  am  of  opinion 
that  the  Prothonotary  properly  disallowed  these  costs  as  between  partj 
and  party,  on  the  ground  that  the  defendant's  attorney  should  have 
given  the  usual  notice  to  inspect  such  promissory  notes,  and  to  admit 
copies  thereof  under  the  general  rule  contained  in  sec.  92  of  the  Common 
Law  Procedure  Act.  See  R'iUter  v.  Chapman  (ft),  and  Sjtauer  v. 
Bartmgh  (c).  I  am  also  of  opinion  that,  independently  of  certain  special 
objections  to  several  of  these  subpoenas,  they  were  further  unnecessary, 
because  the  defendant  could  have  obtamed  all  tlie  argumentative  ail- 
vantages  he  desired  equally  well  from  admitted  copies  of  such  notes  as 
from  originals.  The  cases  in  which  such  subp<Bnas  and  services  have 
been  allowed,  as  exceptions  to  the  general  rule,  have  all  been  decided 
on  special  circumstances,  as  Story  v.  HoIditcJi  {d\  where  the  witness 
was  also  required  to  prove  a  general  course  of  business  in  a  Govern- 
ment office  ;  or  as  Bastard  v.  Sviith  (c),  where  witness  was  also  required 
to  explain  ancient  records,  or  on  some  other  special  grounds  easily  dis- 
tinguishable from  the  present  case. 

2.  The  costs  of  the  Judge's  notes  were  also,  I  think,  properly  dis- 
allowed, because  the  nile  nisi  was  obtained  only  on  the  ground*  that 
upon  the  finding  of  the  jury  the  verdict  should  be  entered  for  the  plain- 
tiff instead  of  for  the  defendant,  and  not  on  the  ground  that  the  verdict 
was  against  evidence,  or  nny  other  ground  founded  upon,  or  rendering 
it  necessaiy  to  obtain  a  copy  of  the  Judge's  notes. 

8.  The  costs  of  the  consultation  desired  by  the  defendant's  counsel  as 
to  evidence,  and  the  subsequent  consultation  as  to  moving  to  dissolve 
the  rule  ?im,  Heem  to  me  not  to  be  costs  as  between  party  and  party, 
but  only  as  between  solicitor  and  client,  and  therefore  to  have  been 
properly  disallowed  by  the  Prothonotary  in  this  taxation. 

4.  As  to  the  costs  of  instructions  to  the  junior  counsel  to  settle  pleas, 
&c.,  and  of  attending  for  the  same  when  settled,  and  several  other  small 
items  claimed  by  this  appellant,  to  be  properly  chargeable  as  between 
party  and  party  ;  although  my  own  opinion  is  that  a  successful  litigant 
should  be  reimbursed,  and  should  receive  from  the  unsuccessful  ^»rty 
much  more  of  all  legal  expenses  properly  incurred  as  between  solicitor 
and  client,  than  he  receives  according  to  the  present  rules  of  taxation, 
as  between  party  and  party  ;  still,  in  the  absence  of  any  authority,  I 
am  not  entitled  to  introduce  new  rules  or  principles  of  taxation,  bnt 
must  decide  according  to  the  present  established  rules  and  principles. 
The  present  application  must,  therefore,  be  dismissed  with  costs. 
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(a)  In  Chambers. 
Cc)9M.  &W.  425. 


(rf)  1  Scott,  N.  R.  20a 


(fc)  8  M.  &  W.  318. 
(e)  10  Ad.  &  El  SIS. 


CASES 

ARGUED   AND   DETERMINED 

THE    SUPEEME    COUKT 

OF 

NEW  SOUTH  WALES, 

IN    EQUITY. 

BEFORE 

His  Honor  John  Fletcher  Hargrave,  Esq., 

The  Primary  Judge  in  Equity, 

And  on  Appeal  to  the  Supreme  Court. 


1866. 


T' 


Frost  afjainst  Healy  and  others.  March  9. 

IHIS  was  a  petition  by  Mr.  D.  R.  Gale,  foiinerly  the      A  receiver 
receiver  and  manager  of  the  station  property  in  ^thTMkrv 
question  in  this  suit  (a),  but  who  had  been  discharged  fixed  at  a  cer- 
by  the  decree  on  the  hearing.    The  petition  prayed  that  aunum,  who 
a  reasonable  compensation  mi&^ht  be  awarded  him  for  his  H**  ^?"  ^}t. 

•^  ,  ^  charged  withm 

services  as  such  receiver  and  manager,  and  that  he  the  year,  and 
might  be  repaid  certain  moneys  expended  by  him  in  a^fu^iy® 
connection  with  his  appointment.  entered  upon 

Mr.  Gale  was  appointed  receiver  and  manager  by  received  any 
report,  dated  28rd  October,  1865 ;  but  the  state  of  facts  ?^^^'l  incmne 

,  ,  .  1      ,  i.         1    ■»  18  not  entitled 

and  proposal  on  which  the  report  was  founded,  was  toapropor- 
allowed  by  the  Master,  as  to  the  appointment,  on  the  25th  ofTs^ taCy 
of  September,  1865,  upon  which  Mr.  Gale  stated  he  im-  for  the  time 
mediately  took  steps  for  the  fulfilment  of  his  duties,  and  he  heiVthe^ 
as  to  the  salary  (which  was  fixed  by  the  consent  of  all  npiH)iutmeut. 
parties,  at  £250  for  one  year  certain),  on  the  11th  of 
October  following.    The  decree  directing  his  discharge 

(a)  See  report  of  this  case,  4  Sup.  Ct.  R.,  Eq.  6,  81. 
A— 5 
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1866.  was  made  on  the  1st  December,  1866  (a),  but  Mr.  Gale 
Fkost  did  not  receive  notice  of  it  until  the  15th  of  that  month. 
H^Ily  ^^  ^^^  stated  by  the  petitioner  that  he  had  been  put 

and  others,  to  considerable  expense  in  the  preparation  of  his  outfit 
and  otherwise,  in  view  of  proceeding  to  the  station  and 
performing  his  duties,  and  that  in  particular  he  had  paid 
out  of  pocket  upwards  of  £2,  in  matters  connected  with 
his  appointment.  The  petitioner  had  no  funds  belong- 
ing to  the  estate  in  his  hands,  and  was  not  indebted  to 
it  in  any  way.  Since  the  decree  the  property  had  been 
under  the  management  of  Paul  Harford,  one  of  the 
defendants. 

Paterson,  for  Mr.  Gale,  submitted  that  the  salary 
being  a  sum  fixed  for  a  ^^ear  certain,  and  not  a  per 
centage  depending  on  the  amount  of  income  received, 
the  petitioner  was  entitled  to  a  proportionate  part  of  the 
£250,  for  the  time  from  the  date  of  his  appointment  by 
the  master's  allowance  of  the  proposal,  or  at  all  events 
from  the  date  of  the  report,  until  he  received  notice  of 
the  decree,  as  well  as  to  reimbursement  of  the  moneys 
expended  by  him,  as  stated  in  the  petition.  Richardson 
V.  Ward  {b),  and  DanieVs  Ch.  Pr.  (c)  were  referred  to. 

Stephen,  for  defendant  Harford,  consented^ 

Gordon  for  the  plaintiff  Frost,  and  Owen  for  de- 
fendant Healy,  contended  that  the  petitioner  was  not 
entitled  to  any  allowance  or  compensation,  as  it  did  not 
appear  that  he  had  received  any  of  the  income,  or  had 
actually  been  engaged  in  any  of  his  duties  as  manager 
of  the  property. 

The  Primary  Judge.  The  petitioner  asks  the  Court 
to  order  the  payment  to  him,  of  a  proportionate  part  of 
the  annual  salary  allowed  him  by  the  Master,  for  the 
period  during  which  he  held  the  appointment  of  receiver 
and  manager.  The  statements  of  the  petitioner,  with 
regard  to  his  services,  are  very  cautiously  worded.  He 
says  he  "took  steps  for  the  fiilfilment  of  his  duties," 

(a)  4  Sup.  Ct.  R.,  Eq.  82.  (h)  Mad.  k  Geld.  266. 

(c)  2  Vol.,  1014. 
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that  he  incurred  some  trouble  and  expense  in  making 
preparations,  "  with  the  view  of  proceeding  to  the 
station ;  "  but  it  does  not  appear  that  he  ever  actually 
entered  on  his  duties  as  receiver  and  manager,  or  re- 
ceived any  of  the  income  of  the  propert3\  Under  these 
circumstances,  had  his  salary  been  fixed  at  a  per  centage 
on  the  receipts,  as  is  usually  the  case,  Mr.  Oale  would 
not  have  been  entitled  to  anything.  And  the  fact  that 
his  salary  has  been  fixed  at  a  particular  sum  for  the  first 
year  certain,  makes  no  difference;  because  the  fixed 
sum  is  allowed  as  a  temporary  measure,  and  would 
probably  be  replaced  by  a  per  centage  after  the  passing 
of  the  first  account,  when  the  master  would  have  ascer- 
tained the  annual  income  of  the  property,  and  conse- 
quently been  better  able  to  fix  a  proper  remuneration  for 
the  receiver  at  a  per  centage.  The  petition,  therefore, 
will  be  dismissed,  except  as  to  the  £2  expended  by  the 
petitioner,  which  will  be  repaid  to  him  by  the  defendant 
Harford.  As  the  point  appears  to  be  a  new  one,  the 
costs  of  the  petitioner  and  all  parties  will  be  paid  out  of 
the  estate. 


1866. 


Frost 

V. 

Healy 


Brooks  and  another  o^ain*^  EichardsOn  and  others  (a). 


T 


December  14, 
22,  23,  1866. 
May  16,  1866. 

HIS  was  an  appeal  by  the  plaintiffs  against  a  decree  -^^  auctioneer 

of  the  Primary  Judge,  dismissing  the  bill  with  aLTag^enTtcTwd 

for  an  intcud- 

R.  and  W." 


■costs - 

The  bill  was  filed  by  Richard  Brooks  and  Henry 
Brooks,  against  Robert  Pemheiixm  Richardson,  Edward  ^re^and^dso 
Wrench,  and  John  Morrice,  praying  that  the  sale  of  a  mortgagees  of 

a  station  be- 
longing to  H.  B.  and  R  B.     On  a  sale  of  the  station  by  R.  and  W.,  they  nominated  an 
agent  to  bid  for  M.,  one  of  their  constituents,  who  became  the  purchasei*. 

Bdd,  that  the  purchase  by  M.  through  the  agent  so  appointed  was  void  as  ngainst 
H.  and  R.  B. 

H.  B.  and  R.  B.  being  partners  in  a  station  property,  the  latter  assigned  his  estate  to 
trustees  for  the  benefit  of  his  creditors  ;  but  subseaueutly  his  estate  was  reassigned  to 
him.  The  station  was  sold  by  the  mortgagees,  while  H.  B.'s  estate  was  still  in  the 
hands  of  the  trustees,  who  made  no  objection  to  the  sale. 

Ifeld,  that  the  reassignment  gave  H.  B.  a  right  to  join  with  R.  B.  in  a  suit  impeach- 
ing the  sale. 

(a)  Coram,  Stephen,  C.  J.,  Hargrave,  J.,  and  Faucett^  J, 
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1866. 


Brooks 
and  another 

V. 

Richardson 
and  others. 


station  and  stock  by  the  defendants,  Richardson  nnd 
Wrench,  to  the  defendant  Morris y  might  be  declared  to 
be  fraudulent  and  void  as  between  the  plaintiffs  and  de- 
fendants, and  that  certain  accounts  incidental  to  the 
relief  sought  might  be  taken. 

The  fects  of  the  case  as  appeared  by  the  pleadings 
and  evidence,  were  as  follows : — 

In  the  year  1861,  the  plaintiffs  (B.  Brooks  and  H. 
Brooks)  were  carrying  on  the  business  of  graziers,  at  a 
station  called  Clifton,  near  Rockhampton,  and  the  station 
and  sheep  on  it  were,  on  the  5th  of  May,  1861,  mort- 
gaged to  Messrs.  Tucker  and  Co.,  to  secure  the  sum  of 
£500  or  thereabouts,  which  sum  was  also  secured  bv 
certain  promissor}*^  notes.  One  of  these  becoming  due 
in  1862,  and  Messrs.  Brooks  not  being  able  to  meet  it, 
they  applied  to  Messrs.  Richardson  and  Wrench,  station 
agents  and  auctioneers,  to  advance  them  the  money  to 
pay  off  this  claim,  which  they  agreed  to  do  on  having 
the  sheep  and  stations  placed  in  their  hands  for  sale,  in 
the  usual  way  ;  and  it  was  agreed  that  two  bills  should 
be  given  at  six  months  date  for  the  amount,  and  for  the 
current  expenses  of  the  station,  and  that  a  mortgage  of 
the  sheep  and  station  should  be  given  to  secure  the  pay- 
ment of  the  bills.  The  sheep  were  represented  to  be 
10,000,  whereas  in  fact  they  were  only  8,500. 

It  appeared  that  Messrs.  Oilchrist,  Watt  and  Co.,  in 
March  1862,  had  advanced  to  the  Messrs.  Brooks  £600, 
and  that  on  the  29th  of  March  in  that  year,  in  conside- 
ration of  the  £600,  the  Messrs.  Brooks  agreed  to  exe- 
cute a  preferable  lien  in  their  favour  over  the  clip  of 
10.000  sheep,  more  or  less,  depasturing  at  Clifton,  and 
to  place  the  sheep  and  station  in  their  hands  for  sale, 
subject  to  commission,  to  reimburse  them  the  amount  of 
the  said  advance,  and  any  further  advances  they  might 
make.  Some  further  advances  were  made  by  Messrs. 
Gilchrist,  Watt  and  Co. ;  but  of  the  transactions  with 
them,  Messrs.  Richardson  and  Wrench  knew  nothing. 

The  mortgage  agreed  to  be  given  to  Messrs.  Richard' 
son  and  Wrench  was  made  on  the  6th  May,  1862, 
between  R.  and  H.  Brooks  of  the  one  part,  and  Richard- 
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son  and  Wrench  of  the  other  part.  After  reciting  that 
tlie  said  mortgagors  had  applied  to  the  mortgagees  to 
advance  them  the  sum  of  .£6018  8s.  6d.,  which  the 
mortgagees  had  agreed  to  do,  upon  having  the  payment 
thereof  secured  by  two  several  promissory  notes  of  the 
mortgagors'  mentioned  in  the  second  schedule  to  the 
deed,  and  also  by  a  mortgage  of  the  said  sheep  and 
station  and  premises  thereinafter  mentioned,  the  mort- 
gagors in  consideration  of  the  said  sum  of  £6018  Ss.  6d. 
assigned  to  the  moi-tgagees  all  the  sheep,  consisting  in 
number  of  about  10,000,  more  or  less,  and  enumerated 
in  the  first  schedule  to  the  said  indenture,  and  the  cattle 
and  horses  depasturing  on  the  station,  and  the  stations 
themselves,  to  hold  the  premises  as  a  security  for  the  re- 
payment of  the  sum  of  £6018  3s.  6d.  and  interest,  with 
a  proviso  for  redemption  on  payment  or  retirement  of  the 
promissory  notes,  or  any  renewals  thereof,  and  indemni- 
fying the  mortgagees  against  the  same,  and  on  the  mort- 
gagors performing  the  conditions  aud  agreements  therein 
contained  on  their  part.  And  it  was  thereby  agreed 
that  if  default  should  be  made  in  the  due  payment  and 
retirement  of  the  notes  or  their  renewals,  or  if  the  mort- 
gagors should  break  or  neglect  to  observe,  perform, 
fulfil,  and  keep  all  or  any  of  the  covenants,  conditions, 
provisions,  and  agreements  therein  contained  on  their 
paii;,  then  it  should  be  lawful  for  the  mortgagees  without 
any  further  or  other  authority,  and  without  any  notice 
to  take  possession  of  the  sheep  and  stations  and  premises, 
and  either  after  or  without  taking  possession,  to  sell  the 
same  b3'  public  auction  or  private  contract,  upon  such 
terms  as  the  mortgagees  should  think  fit,  and  until  sale 
to  take  care  of  and  depasture  the  sheep,  cattle,  aud 
horses.  And  the  mortgagees  were  to  stand  possessed  of 
the  moneys  to  arise  from  the  sale  upon  trust,  to  allow  to 
themselves  the  cost  of  maintaining  the  station,  and  of 
the  sale,  with  interest  after  the  rate  of  £9  per  cent,  per 
annum,  and  a  commission  after  the  i-ate  of  £2  10s.  per 
cent,  on  all  moneys  advanced  or  disbursed  by  the  mort- 
gagees, in  respect  of  the  premises ;  and  in  the  next 
place,  to  pay  or  retain  to  themselves  all  principal  or 
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interest  money,  which  it  might  be  necessary  to  pay  or 
retain,  in  order  to  retire  and  pay  the  said  notes,  or  either 
of  them,  or  any  renewal  or  renewals  thereof,  whether  cur- 
rent or  due  or  overdue — and  then  to  pay  the  surplus,  if 
any,  to  the  mortgagors. 

The  two  schedules  to  the  deed  were  an  enumeration 
of  sheep  shewing  10,030,  and  two  promissory  notes  of 
the  mortgagors — one  for  i^2838 16s.  lid.,  and  the  other 
for  £3184  6s.  7d.,  payable  six  months  after  date. 

On  the  1st  of  May,  1862,  R.  Brooks  (for  himself  and 
partner)  wrote  a  letter  to  Messrs.  Richardson  and 
Wrench,  as  follows : — 

"  Dear  Sirs — I  beg  to  enclose  you  a  description  of 
stations  and  sheep  at  Queensland,  on  Clifton  station, 
which,  please  dispose  of  for  myself  and  brother,  either 
by  private  sale  or  public  auction,  in  or  about  July.  I 
will  give  you  any  further  particulars  if  you  require 
them." 

On  the  9th  of  May,  Messrs.  Richardson  and  Wrench 
wrote  to  Mr.  Henry  Brooks,  who  was  on  the  station,  in- 
forming him  of  the  mortgage,  and  requesting  him  to 
send  a  power  of  attorney  to  his  brother,  for  the  purpose 
of  rendering  the  transaction  more  perfect.  There  was 
the  following  postscript — "  We  may  add,  that  we  are 
instructed  to  bring  the  station  into  the  market  for  sale, 
early  in  July  next."  The  power  of  attorney  was  exe- 
cuted on  the  26th  of  May. 

On  the  same  day,  R.  Brooks  wrote  a  letter  to  Messrs. 
Richardson  and  Wrench,  in  which  he  said,  "  The  £600 
promissory  note  to  Messrs.  Gilchrist,  Watt  and  Co,,  I 
always  considered  a  claim  on  Clifton,  although  not 
secured.  I  give  you  this  information  as  I  deemed 
myself  pledged  to  you,  and  my  instructions  as  to  the 
sale  I  hold  as  final." 

On  the  27th  of  May,  R.  Brooks  wrote  a  letter  to  Mr. 
Wrench,  in  which  he  said  that  he  thought  £12,000  the 
least  price  he  ought  to  accept,  and  referred  to  some 
inquiry  which  it  appeared  Messrs.  Gilchrist,  Watt  and 
Co*  had  been  making  of  Messrs.  Richardson  and  Wrench ; 
and  added,  "I  certainly  would  prefer  a  private  offer 
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rather  than  a  public  sale,  if  the  sum  would  be  somewhat        ^^^6, 
equivalent.    But  of  course  the  matter  is  entirely  in  your       Brooks 
hands,  and  I  know  you  will  do  the  best  for  me."  ^''^  ^^^^^'^"^ 

On  the  14th  and  21st  of  June,  advertisements  were    Richardson 
inserted  in  the  Sydney  papers  by  Messrs.  Richardson 
and  Wrench,  stating  that  the  premises  would  be  sold  by 
auction,  by  direction  of  Messrs.  Brooks,  on  the  1st  of 
July. 

On  the  27th  of  June,  Messrs.  Gilchrist,  Watt  and  Co. 
filed  their  bill  against  R.  and  H.  Brooks,  for  a  specific 
performance  of  their  contract  with  them,  and  for  an  in- 
junction to  restrain  their  selling  the  premises ;  and  on 
the  30th  of  June  an  injunction  was  granted,  and  there- 
uj)on  Messrs.  Ricliardson  and  Wrench  paid  the  claim  of 
Gilchrist,  Watt  and  Co,  for  Messrs.  Brooks,  being  re- 
quested to  do  so  by  a  letter  of  that  date  from  Messrs. 
R.  and  H.  Brooks,  in  which  they  were  directed  to 
charge  the  same  against  the  proceeds  of  stations  and 
sheep  in  their  hands  for  sale,  and  in  which  Messrs. 
Brooks  undertook  to  pay  them  any  deficiency  that  there 
might  be  between  the  amount  realised  and  their  claim, 
and  such  payment  to  Messrs.  Gilchrist,  Watt  and  Co. 

The  sale  advertised  for  the  Istof  July  was  proceeded 
with,  when  the  highest  price  bid  was  15s.  6d.  a-head ; 
but  16s.  was  afterwards  offered  by  Mr.  Thompson.  The 
sheep  and  stations  were  not  sold. 

On  the  3rd  of  July,  Messrs.  Richardson  and  Wrench 
wrote  to  Mr.  R.  Brooks  (who  had  received  the  power  of 
attorney  to  act  for  his  brother)  a  letter,  in  which  they 
said,  "  if  we  can't  get  more  than  16s.,  we  think  you  had 
better  close  the  matter  even  at  that  unsatisfactory  price 
than  run  any  further  risk  by  waiting.'* 

On  the  same  date,  R.  Brooks  wrote  to  Richardson 
and  Wrench,  negativing  some  offers  that  had  been  made, 
and  saying  that  though  he  supposed  he  must  sell,  the 
person  who  should  get  it  at  16s.  would  certainly  have  a 
bargain.  In  a  postscript  he  said,  **  if  Thompson  won't 
wait,  and  you  think  he  would  come  up,  I  will  sanction 
anything  .you  do  for  the  best." 

On  the  12th  July,  jB.  Brooks  wrote  a  letter  to  Richard- 
son and  Wrench,  in  which,  after  referring  to  several 
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matters  connected  with  the  carrying  on  of  the  station,  he 
said,  **  But  you  are  aware  of  all  these  points,  and  I  rest 
myself  contented  in  your  hands.'* 

On  the  15th  of  July,  the  Messrs.  Brooks  wrote  to 
Messrs.  RicJiardson  and  Wrench  as  follows : — 

"  Dear  Sirs — With  reference  to  our  mortgage  to 
3'ou  of  the  Clifton  stations,  at  Rockhampton,  with  sheep 
and  stock,  &c.,  we  hereby  authorise  and  empower  you 
forthwith  to  take  possession  of  all  the  mortgaged  property, 
and  to  manage  the  same  as  to  you  shall  seem  fit,  tintil 
you  please  to  sell  the  same.  Under  this  arrangement 
you  will  send  up  to  Rockhampton  to  the  stations  any 
agent  you  may  choose  to  authorise.  You  will  debit  all 
expenses  against  the  property,  adding  the  same  to  the 
mortgage  debt,  and  generallj',  against  our  account." 

On  the  21st  of  July  Messrs.  Ricliardson  and  Wrench 
wrote  to  Mr.  H.  Brooks,  enclosing  a  copy  of  the  last 
mentioned  letter,  and  stating  that  they  had  empowered  a 
Mr.  Brock  to  take  possession  of  the  station,  stock,  and 
all  the  property  mortgaged,  and  to  carry  on  the  same  on 
their  own  account  as  mortgagees,  until  such  time  as  they 
might  have  an  opportunity  of  disposing  of  the  station  to 
advantage. 

Messrs.  Richardson  and  Wrench  took  possession  of 
the  sheep  by  Mr.  Brock,  in  July  or  August. 

On  the  2nd  of  September,  and  frequently  before  that, 
an  advertisement  appeared  in  the  Sydney  Morning 
Herald  stating  that  a  sale  would  be  made  of  the  Clifton 
station  on  that  day,  by  order  of  the  mortgagees,  with  a 
note  that  the  station  was  brought  into  the  market  for 
unreserved  sale,  and  that  it  would  be  positively  disposed 
of  on  the  day  mentioned.  There  never  was  any  veto 
attempted  to  be  put  on  the  sale. 

On  the  said  2nd  of  September  the  sheep  and  station 
were  put  up  for  sale  by  auction — Messrs.  Richardson 
and  Wrench,  the  mortgagees,  acting  as  auctioneers— 
under  conditions  and  terms  of  sale,  by  which  the  sheep 
were  stated  to  be  8,894,  more  or  less,  and  that  the  sale 
was  made  by  order  and  on  account  of  Messrs.  Bichard- 
son  and  Wrench  as  mortgagees — one  third  of  the  pur- 
chase money  to  be  paid  down,  and  the  residue  to  be 
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paid  by  bills  of  equal  amount,  at  twelve  and  twenty-four 
months  date,  with  bank  discount,  and  secured  by  mort- 
gage of  the  station.  The  purchaser  was  to  take  delivery 
within  thirty  days. 

Mr.  Morrice  wishing  to  become  a  purchaser  had  re- 
quested Messrs.  Richardson  and  Wrench  to  get  some- 
body to  bid  for  him,  and  limiting  the  amount  he  would 
give  to  15s.  6d.  a-head.  Messrs.  Richardson  and 
Wrench  got  Mr.  C.  E.  Sh.  Macdonald  to  bid  for  Mr, 
Morrice,  and  the  sheep  and  station  were  purchased  by 
him  for  Mr,  MorncCy  he  signing  the  contract  as  the 
latter's  agent.  The  contract  was  subsequently  signed 
by  Mr.  Morrice  himself. 

Prior  to  the  sale  to  Morrice — viz.,  on  1st  September, 
1862 — li.  Brooks,  by  indenture  of  that  date,  assigned 
his  estate  to  H.  Cox  and  M.  C.  Stephen,  upon  trust,  for 
his  creditors.  The  sale  of  the  2nd  September  was 
sanctioned  by  Mr.  Stephen,  and  never  was  objected  to 
by  Mr.  Cox  or  any  of  the  creditors. 

On  the  20th  June,  1863,  Mr.  Druitt  purchased  the 
remaining  assets  of  R,  Brooks  from  Messrs.  Cox  and 
Stephen,  for  £1600,  and  they  were  by  his  direction  con- 
veyed to  22.  Brooks. 

On  the  hearing,  it  was  contended  for  the  plaintiff  that 
the  sale  to  Mr.  Morrice  was  fraudulent — a  colourable 
43ale,  at  a  price  greatly  under  the  real  value  ;  that  the 
defendants,  Richardson  and  Wrench,  prevailed  on  the 
defendant  Morrice  to  consent  to  be  the  nominal  pur- 
<;haser ;  that  the  power  of  sale  under  the  mortgage  had 
not  arisen ;  that  the  appointment  of  Macdonald  to  bid 
for  Morrice  was  part  of  the  fraudulent  transaction  ;  that 
such  appointment  rendered  the  sale  to  Monnce  void, 
Ex  parte  Bennett  (a) ;  that  the  conditions  of  sale  were 
not  enforced ;  that  the  sum  of  15s.  6d.  was  a  gross 
undervalue,  as  was  shown  by  a  resale  by  Richardson  and 
Wrench  to  Mackenzie  and  Muldoon,  at  17s.  8d.  a-head 
for  cash,  a  short  time  after;  and  that  the  defendants  had 
refused  other  better  offers,  and  facilitated  a  resale  by 
remitting  some  of  the  conditions  of  the  first  sale. 

(a)  10  Ves.  381. 
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His  Honor  the  Primary  Judge  (the  late  Mr.  Justice 
Milford)  was  of  opinion  that  this  case  of  alleged  fraud 
was  not  made  out ;  that  the  evidence  was  insufficient  to 
shew  that  Monice  was  onl}'  a  nominal  purchaser,  i.e.,  a 
purchaser  for  Richardson  and  Wrench ;  that  whether 
the  power  of  sale  under  the  mortgage  had  arisen  or  not, 
the  letter  of  the  15th  July  authorised  a  sale  at  any  time, 
and  that  in  fact  the  sale  was  made  by  the  mortgagees, 
as  so  authorised  ;  and  he  held  that  the  appointment  of 
Macdonald  by  Richardson  and  Wrench  to  bid  for 
Morrice,  did  not  render  the  sale  to  him  void  (a).  On 
these  grounds  the  bill  was  dismissed  with  costs. 

(a)  His  Honor  in  deliverins;  judgment  after  negativing  the  allegiition 
of  fraud  on  the  part  of  the  defendants,  proceeded  as  follotrs  to  consider 
the  case  of  £x  parte  Bennett^  in  its  application  to  the  appointment  of 
Macdoiiald  to  bid  for  the  defendant  Morrice. 

**  1  will  consider  somewhat  more  at  large  the  objection  that  ifoc- 
donald had  been  appointed  to  bid  \ot Morricehw MicJuirdsonKn.^  Wrewh, 
which,  it  was  urged,  the  law  will  not  allow.  This  was  ui*ged  irrespective 
of  any  question  of  fraud,  though  the  bill  certainly  is  founded  on  fraud 
only. 

The  cs^e  oi  Ex  parte  Bennett*  was  strongly  relied  on  for  the  plaintiff, 
as  showing  that  the  defendants,  whether  in  the  character  of  auctioneers 
or  trustees,  could  not  appoint  Macdonald  to  bid  for  Morrice^  and  that, 
therefore,  the  sale  to  him  was  void. 

Although  that  case  does  not  decide  the  abstract  point  that  the  solici- 
tor of  the  vendor  or  a  trustee  for  sale  cannot  appoint  an  agent  to  bid  for 
a  third  person,  but  rests  on  the  fact,  that  the  person  so  appointed  was  s 
commissioner  of  bankrupt,  the  sale  being  made  under  the  commission, 
yet  the  principle  on  which  Lord  Eldon  reasons,  applies  equally  uDder 
the  circumstances  of  that  case,  though  not  of  every  case,  to  an  agent 
holding  that  position.  That  he  does  not  decide  the  case  on  the  general 
principle  apppai-s  from  this.  Ho  says,  *  If  the  solicitor  cannot  employ  a 
commissioner,  it  is  unnecessary  to  discuss  whether  he  could  employ 
any  other  person  unconnected  with  the  bankruptcy.*  And  when  he 
lays  down  the  general  principle,  he  must  have  adverted  to  the  case 
before  him,  where  such  principle  expressed  generally  would  apply,  but 
not  to  cases  where  the  general  principle  would  not  api>h'.  1  cannot 
think  that  he  intended  his  observations  to  apply  to  every  case  where  a 
trustee  for  sale  might  by  possibility  appoint  an  agent  to  bid  for  a  third 
person.  What  he  says  in  his  judgment  cannot,  1  conceive,  apply  ta 
the  case  now  betbre  me.  In  Ex  parte  Bennett^  General  JIarrU  wished 
to  purchase  the  estate,  and  consulted  his  solicitor,  who  happened  to  lie 
the  solicitor  to  the  commissioner  of  bankrupt  under  which  the  sale  was. 
to  take  place,  and  asked  him  to  appoint  an  agent  to  bid  for  him.  The 
solicitor  did  appoint  an  agent,  but  did  not  inform  the  agent  that  he 
was  to  bid  for  General  Harris,  so  that  the  solicitor  could  have  insisted, 
if  disposed  to  act  fraudulently,  that  the  inirchase  was  not  for  General 
Harris.  Lord  Eldon,  veiy  proi>erly,  would  not  have  allowed  a  trustee 
or  solicitor  to  make  such  an  appointment,  an  appointment  which  he 
could  turn  to  his  advantage  by  afterwards  declaring  that  the  purchase 
was  made  for  some  person  other  than  General  Harris.  In  the  present 
case  the  intended  purchaser  was  made  known  to  the  agent,  and  the 
trustee  or  auctioneer  could  never  have  turned  the  purchase  to  his  ad- 
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The  plaintiffs  having  appealed  against  this  decree,  the 
case  now  came  on  for  hearing  before  the  full  Court. 

The  Attorney  General  and  Gordon  for  the  appellants. 
It  is  clear  that  the  sale  now  impeached  by  the  plaintiffs 
was  unwarranted.  It  was  made  by  Richardson  and 
Wrench,  in  their  character  of  mortgagees.  But  as  no 
default  had  been  made  by  the  plaintiffs  under  the  con- 
ditions of  the  mortgage,  the  defendants  {Richardson 
and  Wrench)  had  no  authority  to  sell.  But  the  cii'cum- 
stances  shew,  further,  that  the  sale  to  Morrice  was 
fictitious  and  fraudulent.  There  was  no  intention  that 
Mon'ice  should  be  the  actual  purchaser ;  for  before  his 
purchase  was  completed  Richardson  and  Wrench,  with- 
out any  authority  from  him,  negotiated  through  Buyers 
the  sale  to  Mackenzie  and  MuLdoon.  The  auctioneers 
subsequently  sent  up  an  agent  to  tlie  station,  who  says 
that  he  was  employed  by  them,  although  Monice  says 

vantage.  Tlie  auctioneer's  book  was  signed  for  Morrice,  The  agent 
was  the  agent  of  Morrice^  not  of  a  third  person,  only,  however,  to  the 
trustee  or  auctioneer. 

Tlie  principle  applicable  to  purchases  made  by  trustees  for  thii-d 
persons  does  not  apply  to  a  case  like  this  case.  In  those  cases  the 
Court  conceives  it  possible  that  the  person,  for  whom  the  purchase  is 
made,  may  be  put  by  the  vendor  in  a  position  which  would  be  unfair  to 
the  ee^ui  que  trusts,  by  the  tnistee  giving  or  withholding  improper  in- 
formation, or  otherwise  influencing  the  sale.  Where  an  agent  is  ap- 
pointed by  the  trustee  to  bid  for  some  undiscovered  principal,  the 
transaction  cannot  stand  for  tbc  reason  I  have  given,  but  the  principle 
cannot  be  stretched  to  the  case  of  the  appointment  by  a  trustee  of  an 
agent  at  the  request  of  a  known  ])rincipal. 

Under  such  circumstances  there  is  no  inducement  for  the  trustee  to 
act  unfairly  by  his  cestui  que  trust.  As  soon  as  the  agent  is  appointed, 
he  might  as  well  make  any  unfair  representation  to  the  principal  as  to 
the  agent.  They  both  represent  an  intended  purchaser  who  is  precisely 
in  the  position  of  any  other  purchaser  who  may  bid  at  the  auction.  The 
trustee  has  no  more  inducement  to  give  information  to  the  one  than  the 
other,  or  to  influence  the  sale. 

Sir  £.  Stufden,  in  citing  the  case  of  Ex  parte  Bennett,  appears  to 
doubt  whether  it  establishes  the  geneml  proposition  that  a  trustee  for 
sale  cannot  appoint  an  asent  to  bid  on  benalf  of  a  stranger  ;  and  when 
we  consider  the  every -day  ])ractice  in  the  auction  room,  when  the 
auctioneer  so  frequently,  at  the  request  of  an  intended  bidder,  is  re- 
quested to  appoint  somebody  to  bid  for  him,  I  should  be  sorry  to  think 
the  proposition  contended  for  as  established. 

In  considering  this  part  of  the  case,  I  have  not  made  any  distinction 
between  a  solicitor  for  a  vendor,  a  tnistee  for  sale,  or  an  auctioneer,  for 
the  same  principle  applies  to  all  persons  in  fiduciaiy  situations. 

I  do  not  think  that  the  sale  to  Morrice  is  void,  because  Macdonald 
was  appointed  by  Wrench  to  bid. 

I  need  not  consider  the  question  which  was  argued  before  me, 
whether  Richard  Brooks  under  the  circumstances  of  this  case  can  insti- 
tute the  suit  with  his  brother,  seeing  that  I  support  the  sale  to  Morriee." 
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that  he  was  employed  by  him.  It  is  probable  that 
Moriice  lent  his  name  to  the  transaction,  with  the 
understanding  that  he  should  share  in  the  profits  of  the 
resale ;  for,  in  a  conversation  with  Nicholson,  he  says, 
in  reference  to  the  sale,  that  "he  only  cleared  £100  by 
it" — a  circumstance  which  throws  a  suspicious  colour  on 
the  transaction.  There  was  no  proper  consent  to  the 
sale  on  the  2nd  September.  The  defendants,  R.  and 
ir.,  must  be  considered  the  plaintifTs  agents  in  the 
resale,  and  must  not  be  allowed  to  pocket  the  profits. 
But  in  any  event  the  sale  of  the  2nd  September  was  void, 
in  consequence  of  the  appointment  of  Macdonald  by  the 
auctioneers  to  bid  for  Morrice,  The  principle  laid  down 
in  Ex  Parte  Bennett  establishes  this  beyond  question. 
It  would  be  extremely  dangerous  to  hold  tliat  that 
principle  did  not  apply  to  auctioneers  as  well  as  to  all 
otliers  in  a  fiduciary  capacity.  If  auctioneers  wei*e  at 
liberty  to  appoint  bidders  for  their  constituents,  they 
would  be  tempted  to  sell  the  property  at  an  under  value, 
or  to  a  particular  person  whom  they  might  wish  to 
favour,  or  to  one  who  would  be  likely  to  place  the 
property  in  their  hands  for  resale,  so  that  they  might 
get  two  commissions  instead  of  one.  In  this  case  Morrke 
might  have  repudiated  the  sale,  and  then  what  protection 
could  the  plaintiffs  have  had.  Also  the  non-enforcement 
of  the  conditions  of  sale  on  Morrice  was  dangerous  to 
the  plaintifl's,  and  would  have  been  fatal  to  the  validity 
of  the  sale ;  Ex  parte  Be^inett  (a),  Hesse  v.  Briant  (6), 
BiUage  v.  Southhee  (c),  Spence's  Equitable  Jurisdiction 
(rf).  Re  Bloye's  Trust  (c).  Ex  parte  Badcock  (/). 

Sir  W.  M.  Manning,  Q.C.,  and  Stephen  for  the  de- 
fendants. The  defendants  are  free  from  any  suspicion 
of  fraud.  The  sheep  were  sold  for  only  6d.  a-head  less 
than  the  plaintiffs  were  anxious  to  have  got  on  another 
occasion,  and  whether  the  one  sale  or  the  other  took 
place  there  could  not  be  anything  coming  to  them. 
[Per  Cwiam.      We  all  relieve  the  defendants  from 


(a)  10  Ves.  383-396. 

(c)  9  Haie.  540. 

(0  1  McN.  k  G.  494. 


{b)  -iJur.  N.  S.  925  ;  6  De  G.  M.  &G.  628. 
{d)  2  Vol.  943w 
(/)  1  Mont  &  Mac.  239. 
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argning  the  question  of  actual  fraud.]  Omitting  the 
sums  paid  by  Stephen  and  CoXy  the  trustees  of  Richard 
Brooks,  amounting  to  £822,  there  is  still  about  £1000 
due  from  the  plaintiffs  to  the  defendants,  Richardson 
and  Wrench.  A  decree  for  the  plaintiffs  would  be 
nugator}%  when  it  is  seen  that,  in  any  event,  the  balance 
would  be  in  favour  of  the  defendants.  There  is  a  mis- 
joinder of  plaintiffs.  The  reconveyance  to  Richai'd 
Brooks  could  not  vest  in  him  a  right  to  bring  a  suit  to 
impeach  this  transaction.  If  it  was  void,  it  was  void 
only  against  the  tnistees,  in  whom  his  estate  was  vested 
at  the  time  of  the  sale  to  Morrice.  If  they  consented, 
or  took  no  objection  to  that  sale,  he  was  bound  by  their 
act,  and  the  reconveyance  only  vested  in  him  his  former 
estate  as  affected  by  that  act;  Calvert  on  Parties  {a). 
The  bill  is  grounded  entirely  upon  fraud,  and  not 
on  any  objection  of  a  technical  nature  as  that  de- 
rived from  the  case  of  Ex  parte  Bennett.  If  the 
plaintiffs  had  intended  to  rely  on  that  point,  they  should 
have  stated  it  distinctly  in  the  bill.  But  as  they 
have  chosen  to  rest  their  whole  case  on  charges  of  actual 
fraud,  they  cannot  now  depart  ii'om  that  ground  and 
rely  on  merely  legal  objections ;  Price  v.  Berrington  (b), 
Glascott  V.  Lang  (c),  Wilde  v.  Gibson  (d).  Lastly, 
this  case  is  easily  distinguishable  from  Exparte  Bennetts 
Macdonald  was  in  no  way  bidding  for  the  auctioneer, 
nor  could  either  he  or  the  plaintiffs  be  prejudicially 
affected  by  his  appointment  to  bid  a  certain  sum  for 
Moirice.  The  defendants,  JR.  and  W.,  had  a  right  to 
sell  as  mortgagees ;  and  the  appointment  alluded  to,  at 
all  events,  preserved  the  estate  from  being  sold  for  less 
than  Morrice  was  willing  to  give  for  it.  It  did  not 
prevent  the  station  from  fetching  a  higher  price. 
Neither  was  the  principal  in  this  case,  as  in  Ex  parte 
Bennett,  an  undiscovered  one,  so  that  there  could  be  no 
danger  of  Macdonald  repudiating  his  acting  as  agent 
for  Morrice.  The  breaches  of  covenant  upon  which  the 
mortgagees  were  entitled  to  sell,  are  stated  in  the  affidavit 
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of  the  plaintiff  Richard  Brooks,  in  the  suit  of  Gilchrist 
V.  Brooks.  But  they  had  abundant  authority  to  sell, 
irrespective  of  the  mortgage.  They  had,  first,  express 
authority  from  both  plaintiffs.  After  Richard  Brooks' 
assignment,  it  was  for  his  trustees  (Messrs.  Stephen  and 
Cox)  to  object  to  or  sanction  the  sale.  They  had  paid 
J9822  on  account  of  the  plaintiffs,  and  were  interested  in 
the  surplus.  These  trustees  attended  the  sale,  but  took 
no  objection,  nor  was  any  objection  made  till  nine 
months  after  the  sale,  when  Richard  Brooks  got  his 
estate  re-assigned  to  him. 

The  Attorney  General,  in  reply,  referred  to  Espy  v. 
Lake  (a)j  as  qualifying  Wilde  v.  Gibson  (b),  Sill/deli's 
V.  and  P.  (c).  Richard  Brooks  always  has  had  an 
interest  contingent  on  payment  to  the  creditors. 

Cur,  adv.  vuU. 

May  16.  Their  Honors  now  gave  judgment  as  follows  : — 

Stephen,  C.  J.  After  considerable  hesitation,  I  have 
arrived  at  the  same  conclusion  as  my  colleagues  in  this 
case,  that  the  purchase  by  Morrice  through  Macdonaldy 
he  having  been  an  agent  to  bid  at  the  auction  appointed 
by  the  defendants,  was  void  as  against  the  plaintiffs;  and 
that  the  latter  are  entitled  to  a  decree  in  their  favour. 
The  facts  are  so  fully  stated  by  the  late  Primary 
Judge,  that  it  is  suflBcient  merely  to  refer  for  them  to  his 
judgment  {d)  ;  and  I  shall  assume,  with  his  Honor  (as 
indeed  I  entirely  believe),  not  only  that  there  was  no 
fraud  in  the  sale — a  point  decided  already  b}'  us  on  the 
hearing, — but  that  the  price  given  was  probably  a  fair 
one ;  that  is  to  say,  as  much  (although  this  must  be 
matter  for  inquiry)  as  could  at  the  time  have  been  ob- 
tained at  auction,  under  any  circumstances.  I  do  not 
doubt,  also,  that  the  practice  among  auctioneers  gene- 
rally, without  the  least  suspicion  of  its  illegality,  is  to 
nominate  bidders  for  intending  purchasers.  Mr.  Justice 
MUford  mentions  the  fact  in  his  judgment,  and  I  perso- 

(a)  10  Hare  260-264.      (6)  1  H.  L.  C.  600.      (c)  2  Vol.  890. 
(d)  The  statement  of  the  facts  in  this  report  has  been  taken  from 
his  Honor's  judgment. 
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nally  know  instances  of  the  occun^ence.  Nor,  if  we 
reject  the  idea  of  actual  collusion,  is  there  anything 
extraordinan^ — or  morally  wrong — in  an  auctioneer's 
dealing  with  and  for  third  parties,  in  that  manner.  If 
unahle  or  unwilling  to  attend  a  public  sale,  I  inform 
him  of  the  sum  which  I  am  prepared  to  give,  and  request 
him  to  get  some  one  in  the  room  to  bid  for  me.  The 
advantage  seems,  here,  to  be  wholly  in  favour  of  the 
person  selling;  for  the  auctioneer,  it  is  probable,  having 
the  knowledge  thus  acquired,  will  not  allow  the  article 
to  be  knocked  down  at  a  less  price.  And  it  does  not 
alter  the  case,  that  the  intending  purchaser  is  an  habitual 
buyer  at  auctions,  or  has  money  in  the  auctioneer's 
hands,  as  Morrice  had,  ready  to  profit  by  any  such 
speculation. 

I  am  nevertheless  unable  to  resist  the  conclusion, 
which  the  authorities  appear  to  establish,  that,  on  general 
considerations  of  expediency  andp  olicy  recognised  by  the 
law,  the  system  is  objectionable  and  cannot  be  upheld. 
It  is  a  wise  and  well-settled  rule,  that  persons  in  a 
fiduciary  position  shall  not  occupy  any  other,  which  may 
by  possibility  in  any  degree  conflict,  in  duty  or  interest, 
with  the  particular  duties  of  that  position.  But  if  an 
auctioneer,  or  the  vendor's  solicitor  or  trustee,  at  a  sale, 
might  effectually  appoint  a  third  person  to  bid,  the 
chances  of  collusion  and  fraud  would  be  increased ;  since 
such  appointments  are  easily  made,  where  the  purchase  is 
reallyforthepartyappointing — though  ostensibly  effected 
for  a  stranger.  The  two  positions,  moreover,  are  plainly 
antagonistic  in  character;  for  the  bidder's  duty  must  be, 
in  every  such  case,  to  purchase  for  his  principal  at  the 
smallest  price  possible.  Now,  in  the  present  case,  the 
defendants  Richardson  and  Wrench  clearly  acted  in  a 
fiduciary  character,  whether  they  sold  the  property  as 
auctioneers  by  specific  instruction,or  as  mortgagees  under 
their  security.  In  the  latter  event,  they  were  un- 
questionablj^  trustees ;  and  in  either  case,  their  duty  was 
to  procure  the  largest  price  attainable,  not  from  one 
bidder  only,  but  from  all  the  persons  x^resent.  These  de- 
fendants, therefore,  could  not  purchase  the  property  for 
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themselyes —  either  directly  or  indirectly.  Their  employ- 
ment or  duty  is  to  sell.  Can  they,  then,  although  not 
for  their  own  benefit  or  on  their  own  behalf,  employ  an 
agent  to  buy  ?  That  (however  technical  the  point  may 
appear)  is  the  question ;  and  I  am  compelled  to  answer 
it  in  the  negative. 

The  case  of  Ex  parte  Bennett  (a),  as  observed  by  Mr. 
Justice  Milford,  does  not  expressly  determine  the  ques- 
tion ;  for  the  final  decision  merely  was,  that  a  person 
occupying  there  a  fiduciary  character  referentially  to  the 
sale  could  not  himself  bid — even  as  a  mere  agent  only. 
But  there  are  passages  in  the  judgment,  indicating  the 
opinion  of  Lord  Eldon  that  such  a  person,  if  engaged  to 
sell,  or  to  advise  or  otherwise  assist  the  seller,  could  not 
appoint  even  a  stranger  to  bid  (b) .  In  Lord  St.  Leonardo 
learned  treatise  on  Vendors  (c),  this  case  is  cited  doubt- 
fully for  the  position.  He  who  cannot  purchase  an  estate 
for  himself,  as  principal  (says  the  text) ,  cannot  "perhaps** 
employ  an  agent  to  purchase  it,  even  for  a  stranger.  But, 
in  the  recent  case  of  Hesse  v.  Briant  (d),  Vice-Chan- 
cellor  Sttuirt — iq  reference  to  a  vendor's  solicitor,  after 
citing  Ex  parte  Bennett — says,  that  such  a  person  is 
"  not  permitted  to  buy,  either  for  himself  or  another. 
He  cannot  buy  for  anybody.  His  business  is  to  sell;  not 
to  employ  any  other  person  to  buy  for  another."  On  the 
application  of  this  rule  to  the  particular  circumstances, 
the  decision  in  Hesse  v.  Briant  (e)  was  overruled  by 
Lord  Cranworth  ;  but  the  rule  itself  was  approved  of, 
and  stringently  enforced,  by  the  Lord  Chancellor.  The 
general  principle  will  be  found  explained  in  Spence's 
Eq.  Jur.  (/).  See  also  Downes  v.  Grazebrook{g),  and 
In  re  Bloye's  Trust  (/i). 

It  was  objected,  that  the  bill  in  this  case  is  founded 
on  charges  of  fraud — actual  not  constructive  merely;  and 
that  the  merely  technical  fraud,  so  to  call  it,  or  breach  of 
trust  by  the  defendants,  in  themselves  causing  the  pro- 
perty to  be  brought,  but  for  a  stranger,  is  nowhere  relied 

(a)  10  Vcs.  388.  (b)  See  the  report,  pp.  385,  400,  vhi  sup, 

(c)  2  Vol.,  11th  cd.  890.  (d)  2  Jurist  N.  S.  925. 

(e)  6  De  G.  MeN.  &  G.  628.  (/)  2  Vol.,  pp.  300,  943. 

(gr)  3  Meriv.  209.  (A)  1  McN.  &  G.  495. 
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on  by  the  plaintiffs  as  a  ground  of  suit*  We  cannot 
adopt  this  argument.  It  appears  to  us,  that  the  fact  of 
MacdoncUd's  employment  being  stated,  among  other  cir- 
•cumstances  relied  on  to  invalidate  the  sale  (although 
charged  as  part  of  the  alleged  collusion  and  scheme  of 
fraud),  is  sufficient  to  enable  the  Court  to  make  a  decree 
avoiding  that  sale.  It  was  further  objected  for  the  de- 
fendants, the  mortgagees,  that  they  are  clearl}'^  shown  by 
the  evidence — even  if  credit  in  account  be  given,  as 
desired,  for  the  difference  between  the  prices  obtained  at 
the  sale  and  resale  respectively — to  be  still  largely  in  ad- 
vance for  the  plaintiffs.  But  this  is  a  matter  of  account, 
simply,  to  be  inquired  into  by  the  master.  It  forms  no 
bar  to  a  decree,  for  the  main  object  of  this  suit ;  but  is 
incidental  and  subordinate. 

We  are  also  of  opinion  that  Ricliard  Brooks  is  properly 
joined  with  Henry  in  the  bill.  For,  although  at  the  time 
of  sale  his  share  in  the  property  was  assigned,  and  the 
partnership  with  his  brother  thereby  dissolved,  the  re- 
assignment of  his  estate  vested  inRichardsW.  the  interest 
in  one  moiety  of  that  property,  or  its  proceeds,  which 
would  have  remained  in  him  but  for  his  assignment.  The 
partnership,  indeed,  did  not  revive  ;  but  all  the  rights 
which — as  to  that  moiety — ^were  in  the  transferrees,  and 
which  continued  in  them  up  to  the  time  of  the  re-assign- 
ment, came  back  to  him  unaffected  by  the  transfer.  And 
among  those  rights,  we  conceive,  was  that  of  uniting  with 
Henry  in  a  suit  to  defeat  the  sale,  if  they  thought 
proper  to  institute  one.  The  sale  was  not  void  (it  was 
said),  except  as  against  the  actual  vendors,  or  theirrepre- 
sentatives  ;  and  at  their  election.  But  we  hear  of  no 
election  by  the  assignees  of  Brooks,  after  knowledge  of 
the  facts  or  otherwise,  to  confirm  such  sale.  There  has, 
certainly,  been  no  confirmation  by  himself.  How,  then, 
<;an  his  election — jointly  with  Henry — to  impeach  the 
sale  be  destroyed,  by  the  mere  fact  that  at  the  time  of 
sale  his  right  was  in  another  person  ? 

On  the  other  points  in  controversy,  we  are  with  the 
defendants.  The  auctioneers  appear,  on  the  evidence,  to 
have  had  as  agents  a  clear  authority  to  sell ;  expressly 
B— 5 
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given  to  them,  more  than  once,  by  the  then  managing 
partner.  They  had  the  same  power,  also,  as  mortgagees ; 
by  reason  of  the  various  breaches  of  covenant,  enume- 
rated by  Richard  Brooks  himself  in  his  aflSdavit,  made  to 
oppose  OUchrisfs  motion,  and  used  by  both  the  brothers 
in  answer  to  that  application. 

The  result  is,  by  the  judgment  of  my  learned  colleagues 
and  myself,  that  the  plaintiffs  are  entitled  in  effect  to  the 
decree  sought  by  them ;  although  its  exact  form  may 
remain  for  discussion,  or  may  perhaps  be  agreed  upon  by 
the  parties,  on  the  settlement  of  the  minutes.  Sub- 
stantially it  will  be,  that  the  defendants  do  account  for 
the  fair  marketable  value  of  the  property,  to  be  ascer- 
tained by  the  master.  And  there  will  be  a  reference  to 
him,  to  take  an  account  of  what  may  be  due  to  the  de- 
fendants Richardson  and  Wrench,  under  their  security. 
We  think  that,  as  the  plaintiffs  have  charged  all  the 
defendants  with  concerted  actual  fraud,  and  have  insisted 
that  not  only  was  the  proceeding  to  a  sale  by  auction 
without  authorit3%  but  that  the  sale  to  Mortice  relied  on 
was  fictitious  and  collusive,  which  charges  have  in  our 
opinion  wholly  failed,  we  ought  to  give  no  costs— either 
of  the  suit,  or  on  the  appeal. 

Hargrave,  J.  The  general  principles  of  equity  ap- 
plicable to  cases  of  this  nature  have  been  long  established 
by  unquestioned  decisions  ;  and  the  remarks  of  Lord 
Chancellor  Eldon,  in  Ex  parte  Bennett,  on  the  precise 
point  raised  by  the  defendants  in  this  suit,  have  always 
appeared  to  me  to  be  so  clearly  included  within  those 
principles  of  equity,  that  I  only  think  it  necessary  to  state 
that  in  my  opinion  this  Court  ought  most  scrupulously 
to  maintain  Ex  pai'te  Bennett  and  the  other  authorities 
to  their  full  extent. 

If  an  auctioneer  should  be  allowed  (as  in  this  case)  to 
nominate  one  person  to  bid  foran  intending  purchaserup 
to  a  specified  amount,  whether  known  or  not  known  to 
the  auctioneer,  why  should  he  not  nominate  any  number 
of  such  bidders  on  behalf  of  otherintended  purchasers  up 
to  other  specified  amounts  ;  and,  if  so,  it  is  obvious  that 
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a  wide  door  will  be  opened  to  bad  faith  towards  vendors, 
and  partiality  towards,  or  collusion  among,  these  nomi- 
nees  of  the  auctioneer ; — necessarily  resulting  in  these 
practical  results^  viz.,  that  an  auction  sale,especially  of  a 
mortgaged  property,  without  a  reserved  price,  as  in  this 
case,  will  become  a  mere  delusion  as  regards  the  public 
— a  gross  mockery  as  regards  all  the  parties  beneficially 
concerned — and  a  grievous  snare  as  regards  the  unfortu- 
nate mortgagor. 

While  I  concm*  with  my  colleagues  upon  the  evidence 
in  fully  acquitting  the  defendants  of  all  moral  or  actual 
fraud  in  the  sale  now  set  aside,  I  still  think  that  all  the 
details  of  this  transaction  are  so  pregnant  with  suspicion 
and  hasty  action  on  the  part  of  the  defendants,  that  I 
have  had  great  difficulty  in  satisfying  my  mind  that  there 
has  not  been  some  degree  of  constructive  fraud  in  the 
sense  in  which  that  term  is  understood  in  Courts  of 
Equity.  I  also  much  doubt  whether  all  tKe  minor  points 
of  law  and  equity  raised  during  the  argument  against  the 
sale,  have  been  sufficiently  answered  by  the  defendants. 

Nevertheless  as  the  unanimous  decision  of  the  Courtis 
founded  entirely  on  the  dicta  in  Ex  parte  Bennett,  and 
on  only  One  of  the  facts  of  the  bill  alleged,  in  paragraph 
nine  of  the  bill  as  constituting  the  plaintiffs'  equity  for 
relief,  I  think  the  justice  of  the  case  is,  under  the  cir- 
cumstances, sufficiently  satisfied  by  the  decree  without 
costs. 

Faucett,  J.  In  reference  to  the  question  on  which 
the  decision  in  this  case  has  mainly  turned,  it  is  sufficient 
for  me  to  say  that,  having  very  carefully  considered  the 
authorities,  I  fully  concur  in  the  conclusion  arrived  at  by 
my  colleagues.  On  the  other  points  I  also  concur  in  the 
judgments  just  delivered. 


1866. 

Brooks 
and  another 

V. 

Richardson 
and  othera. 
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July  5,  1866.    In  the  matter  of  the  will  of  Phillip  Sullivan,  and  of 
the  Trust  Property  Act  of  1862. 

A  testator,     HpHIS  was  a  petition  under  the  80th  section  of  the 
the  payment  of  Trust  Property  Act  of  1862  by  James  Logan  and 

his  debts  by     Peter  Shea,  the  executors  and  trustees  of  the  wiU  of 

bis  executors  ^  \ 

■out  of  bis         Philip  SvUivaUy  of  Tenterfield,  praying  for  the  opinion, 

reify! m^t  n    *^dvice,  and  direction  of  the  Court,  as  to  the  mode  in 

specific  devise   which  the  testator's  property  should  be  dealt  with,  for  the 

property  to       purpose  of  paying  a  certain  debt  due  from  the  testator  at 

an  infant,  and  his  death  to  thefirmof  Sir  D.Cooper  and  Co.,  and  secured 

•devised  and  ,  "^ 

bequeathed       to  that  firm  by  the  testator  having  deposited  the  deeds  of 

Ws  rwSty  and   cei-tain  valuable  freehold  properties  by  way  of  equitable 

personalty  to     mortgage. 
bis  executors 

And  trustees,  The  provisions  of  the  will,  dated  20th  May,  1863,  so 

trostTffivink  ^^  ^^  related  to  this  application,  were  as  follows  : — 

them  also  Xhe  testator  first  directed  the  payment  of  his  just 

his  real  estate  debts,  funeral  and  testamentary  expenses,  as  soon  as  con- 

shoiSd^think  leniently  might  be  after  his  decease  out  of  his  estate 

advisable,  and  generally  by  his  executors  above  named.     After  two 

Jemise^be  ^  pecuniary  legacies,  the  testator  devised  a  certain fireehold 

whole  or  any  wharf  and  premises  at  Grafton,  called  the  Newby  and 

fteviousto  Grafton  Wharf,  to  Norah^  the  eldest  daughter  of  his 

t^tator  de^^  brother,  John  SuUivan,  absolutely,  but  in  case  of  her 

posited  the  death  before  attaining  twenty-one  years,  then  to  his  said 

well  ofthe  ^  brother  John  Sullivan.     The  testator  then  devised  and 

specific  devise  bequeathed  all  the  residue  of  his  real  estate,  and  all  his 

eluded  in  the  personal  estate,  to  the  executors,  the  trustees  of  his  will, 

residue,  as  an  upon  certain  trusts,  for  the  benefit  of  his  widow  and 

equitable  mort-      '^  .  /. 

gage,  to  infant  children,  and  to  pay  certain  annuities  to  his  father 

OnThe\ru8-^    and  others,  as  directed  by  the  will.   This  residuary  clause 
tees  seeking      was  followed  by  a  direction  and  power  to  his  said  trustees, 

the  advice  of 

theCourt  as  to  ^r  trustee  for  the  time  being,  when  they  should  think  it 
the  mode  of      expedient,  advisable,  or  beneficial  so  to  do,  to  sell  his  real 

testator's  pro- 
perty, for  the  payment  of  this  debt.  Held  that  the  specific  devise,  as  between  itself  and  the 
residuary  devise,  was  charged  with  its  proportionate  share  of  the  debt,  and  that  in  case 
the  personal  estate  was  insufiicient  f(»r  tiie  payment  of  testator's  debts,  the  deficiency 
should  be  borne  by  all  the  property  subiect  to  the  mortgage,  as  well  that  specifically 
devised  as  those  included  in  the  residue,  in  proportion  to  their  respective  values. 
Trustees  adviaed  that  such  values  might  be  ascertained  by  respectable  valuators,  and 
the  deficiency  raised  by  mortgage  or  otherwise. 
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estate,  and  also  to  convert  his  personal  estate,  or  any  part         1866. 
or  parts  thereof,  either  together  or  in  parcels,  &c.,  and  to  In  the  matter 
invest  the  proceeds  of  the  whole  in  securities ;  the  interest  p  sulltna  v! 
upon  which  was  to  be  applied  for  the  benefit  of  the      and  of  the 
testator's  widow  and  children  and  annuitants,  as  before     Actof  18?2.^ 
mentioned,  with  powers  of  maintenance  and  advance- 
ment.  Lastly,  the  will  contained  a  power  to  the  trustees, 
at  any  time  before  sale  of  the  testator's  said  personal 
estate  and  real  estate  as  aforesaid,  to  demise  all  or  any 
part  thereof  at  rack  rents,  &c.,  &c. 

The  testator  died  on  the  8rd  of  April,  1865,  having 
previously  deposited  with  the  firm  of  Sir  D.  Cooper  and 
Co.,  as  security  for  a  debt  amounting  to  about  £800, 
the  deeds  not  only  of  propeities  included  in  the  residuary 
devise,  but  also  of  the  property  specifically  devised  to 
Norah  Sullivan. 

Norah  Sullivan  was  an  infant  at  the  date  of  this 
application.  The  estimated  value  of  the  specific  devise 
to  her  was  stated  by  the  petitioners  to  be  about  £900, 
and  the  value  of  the  other  properties  so  charged  by 
deposit  about  £400;  under  these  circumstances  the 
petitioners  were  desirous  of  being  advised  as  to  whether 
they  were  entitled,  under  the  powers  vested  in  them  by 
the  will,  to  take  any  steps  for  the  purpose  of  changing 
the  specific  devise  to  Norah  Sullivan^  with  its  fair  pro- 
portion of  the  debt  due  to  Sir  D.  Cooper  and  Co.,  and  if 
so  what  steps  they  should  take  for  that  purpose,  and  upon 
what  basis  such  proportion  should  be  computed. 

The  Primary  Judge  in  delivering  his  opinion  stated 
the  facts  of  the  case  as  above,  and  the  substance  of  the 
will,  and  continued — 

The  proper  marshalling  of  debts,  as  between  specific 
and  residuary  devisees,  in  cases  such  as  the  present,  has 
been  very  much  considered  in  the  case  of  Mirehouse  v. 
Scaife{a),  before  Lord  Cottenkam,  in  1887,  followed  by 
the  cases  of  Tombg  v.  Roch  (b),  Emus  v.  Smith  (c),  and 
Edwards  v.  Pugh,  cited  in  the  note  to  Jarman  on 
Wills  (d).      See  also    Williams   on   Executors  (e).      I 

(a)  2  M.  &  C.  695.  (6)  2  Coll.,  C.  C.  490  (1846). 

(c)  2  De  Gex  k  Smail  723  (1848).    (rf)  2  Vol.,  p.  527. 
(c)  2  Vol.,  p.  1641-2. 
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^Q^^'         believe  that  all  these  cases  were  subsequently  discussed 

In  the  matter  before  the  late  Primary  Judge,  Mr.  Justice  Milford^  in 

P.  Sullivan^    ^^  ^^^  ^^  Tunks  v.  McRoberts  (a)  ;  all  the  papers  in 

and  of  the      which  case  I  have  read,  and  1  am  of  opinion — upon  the 

Act  of  1862/  true  construction  of  this  will  and  the  authority  of  the 

above  case — 

Firstly,  That  the  estate  specifically  devised  to  Norah 
Stdlivmi  is  charged  with  and  must  bear  (as  between  her 
and  the  residuary  devisees)  its  proportionate  part  of  the 
mortgage  debt  due  to  Sir  D.  Cooper  and  Co, ;  and 

Secondly,  That  in  case  the  personal  estate  of  the 
testator  is  not  sufficient  for  payment  of  his  debts,  in- 
cluding the  said  mortgage  debt,  the  deficiency  due  on  the 
said  mortgage  ought  to  be  borne  by  the  whole  of  the 
testator's  real  estate,  subject  to  the  said  mortgage,  as  well 
that  specifically  devised  to  Norah  Sullivan  as  that  in- 
cluded in  the  residuary  devise  ;  and  that  the  executors 
may,  under  the  powers  of  this  will,  raise  the  said  de- 
ficiency by  mortgage  or  otherwise  accordingly ;  but  that 
as  between  Norah  Sullivan  and  the  residuary  devisees, 
the  said  deficiency  should  be  apportioned  between  the 
said  specific  devises  and  the  residuary  devise,  in  propor- 
tionate amounts  of  the  whole  deficiency,  according  to  the 
value  of  such  devised  estates  respectively,  as  was  directed 
by  the  decree  in  Tiinks  v,  McRoberU. 

I  also  think  that  the  executors  may  ascertain  the  valae 
of  such  estates  respectively  through  respectable  valuators, 
as  I  directed  in  my  judgment  on  Usher's  will,  February 
7th  of  the  present  year  (fc)« 

The  costs  of  this  application  are  to  be  paid  by  the 
executors  out  of  the  general  personal  estate  of  the  testator. 


(a)  April  1868.  {b)  4  Sup.  Ct.  R.,  Eq. 
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1  66. 


Norton  and  others  against  Hughes  and  others  (a). 
By  amended  biU. 


December  11, 

12,  1865. 
Aug.  7, 1866. 


THIS  was  an  appeal  to  the  full  Court  by  the  de-  ^  Stetuteof 

fendaut,  JLstner  HugheSj  from  a  decree   of  the  defence  to  bill 

Primarj'  Judge,   declaring  that   certain  lands  —  viz.,  |^/^*^ 

two  farms  called  Cobhity  and  RedmirCy  with  176  acres  trusu  against 

adjoining  —  which    she  claimed   in    her    own    right,  ^herTthe 

formed  pai-t  of  the   residuary  trust  estate  of  Samuel  tnwtisexpress. 

Terry,  and  directing  her  to  admit  the  plaintiffs  {James  will  made  in 

NoHcn  and  Rebecca  Henderson),  her  co-trustees,  into  ]^^i  devised 

.  ,    1  I.   ,  1       ,  -.  two  farms 

joint  possession  with  her  of  these  lands,  and  to  account  called  C.  and 

for  the  rents  of  the  same  received  by  her,  or  which  she  ?*  tei/^^by 

might  have  received,  but  for  her  wilful  neglect  and  de-  ^  subsequent 

dfivisfi  cravfi 

fault,  and  to  pay  the  amount  found  due  on  taking  the  certainiands 

accounts.  specifically 

mentioned, 
and  "all  and 
singular  other  his  messuages,  farms,  lands,  and  hereditaments  of  every  description,  noi 
thereiiibefore  dispoaed  of  by  him,  and  wheresoever  lying  and  being,  and  whether  in  pos- 
session,  reimiiiider,  or cxpecta)icyf'*  to  E,  T,  (his  heir  at  law),  in  tail.  By  a  codicil  made 
in  1834,  S,  T,  expressly  revoked  the  devise  in  tail,  to  ^.  i*.,  and  devised  by  name  the 
flume  lauds  given  by  his  will  to  E.  T.,  **  and  all  other  his  real  estates  not  otnervnse  dis- 
^tosed  of  by  his  will  or  this  codicil,"  to  trustees  in  fee,  on  certain  trusts.  By  another 
codicil  made  in  1886,  S.  T,  partially  revoked  the  last  mentioned  trusts,  substituting  a 
trust  for  £,  T.  during  life,  and  after  his  decease  to  the  heirs  of  his  body,  and  in  case  of 
the  said.^.  T.'s  death  without  issue  he  devised  "the  same  real  estate  to  all  the  cAtV^ren 
of  J.  T.J  J,  T.  H.j  and  M,  F.  If.,  who  should  be  then  living  as  tenants  in  common,"  and 
directed  his  trustees  **  upon  such  event  to  convey  the  said  estate  unto  and  to  tlie  use  of 
each  of  the  said  childreu  accordingly.'* 

S.  T.f  the  testator,  died  in  February  1838,  having  survived  If.  M,,  who  left  no  issue. 
In  March  1838,  E.  T.,  the  testator's  heir  at  law — to  whom  it  was  supposed  by  all 
]Murties  the  farms  C.  and  K.  had  descended,  by  lapse  of  the  devise  to  H.  M, — conveyed 
them  for  value  to  J.  T.  iT.,  one  of  the  trustees,  who  then  entered  into  possession  of  the 
said  farms  and  176  acreii  adjoining,  also  now  claimed  as  part  of  the  residuary  estate  ; 
and  in  1844  all  these  properties  were  settled  on  E.  H.,  the  wife  of  J.  T.  H.^to  her  sepa- 
nite  use.  E.  T.  died  in  JS^ovomber  1838,  without  issue.  J.  T.  H,  died  in  1851.  In 
1854  his  widow,  E.  H.,  became  one  of  the  trustees  of  S.  T.'s  will.  From  1838,  J.  T.  H. 
and  JST.  if.  held  possession  of  and  dealt  with  the  two  farms,  0.  and  R.,  and  the  175  acres 
as  their  own — no  objection  to  tlieir  possession  being  made  by  any  of  the  trustees  or  ces^m 
qx^e  trtistSf  until  sometime  after  E.  H,  became  tinistee.  The  original  bill  was  filed 
ill  1862. 

In  huit  by  trustees  and  cestui  que  trusts  against  E,  H.^  Held  {Hararavef  J.,  diS' 
senlienle),  that  the  faniis  C.  and  R.,  as  well  as  the  175  acres,  were  part  of  the  residuary 
estate  ot  S.  T.,  and  were  held  by  E.  H,  and  co-trustees  upon  an  express  trust,  within 
the  meaning  of  the  25th  section  of  the  Statute  of  Limitations,  and  that  the  cestui  que 
trusts  were  not  barred  from  claiming  them  by  the  lapse  of  twenty  years. 

Jleld  also  {Margrave,  J.,  dissentienie),  that  by  the  devise  in  S.  T,*a  codicil  of  1836, 
to  the  "childreu"  of,  &c.,  they  took  an  estate  in  fee. 

Neld,  that  there  can  be  no  acquiescence  where  all  parties  are  ignorant  of  their  rights. 
Under  the  circumstances  of  the  case  account  directed  against  E,  H.  for  six  years  only, 
from  the  filing  of  amended  bill. 

(a)  Conim,  Stephen,  C.  J.,  ffargrave,  J.,  and  Fa/ueett^  J. 
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Norton 
and  othei-s 

V. 

Hughes 
and  others. 


The  principal  facts  of  the  case  and  the  arguments 
upon  the  points  of  law  involved,  together  with  the 
judgment  of  the  full  Court  on  appeal  in  the  original 
cause,  are  reported  2  Sup.  Court  Reports,  Eq.,  p.  65. 

By  the  judgment  on  appeal  in  the  original  suit 
(which  was  instituted  onl}'  by  the  two  trustees,  Jams 
Norton  and  Rebecca  Henderson,  against  Esther  Huglm, 
their  co-trustee),  the  Statute  of  Limitations  was  held  to 
be  a  bar  to  the  relief  sought  by  the  plaintiffs,  as  the  bill 
was  then  framed ;  but  leave  was  given  to  amend,  by 
adding  as  parties  plaintiffs,  the  cestui  que  trusts  under 
the  will  of  Samuel  Terry. 

The  bill  was  amended  accordingly.  The  names  of 
jR.  R.  Terry  (one  of  the  original  cestui  que  truits), 
W.  W.  Billyard,  T.  W.  Smart,  H.  Osborne,  A.  Os- 
boinie,  P.  H.  Osborne,  and  B.  M.  Osborne,  all  of 
whom  were  entitled  though  assignments  from  the 
original  cestui  que  trusts  to  certain  shares  of  the 
testator's  residuary  estate,  were  added  as  co-pIaintifFs. 
The  other  cestui  que  trusts,  who  had  not  parted  with 
their  interests — viz.,  S.  Hughes,  E.  R.  Hughes,  and  £. 
M.  H.  Latvi-y — having  declined  to  join  in  the  suit,  were 
made  defendants.  Statements  were  introduced  shewing 
the  transmission  of  their  respective  interests  to  the  parties 
not  taking  immediatel}'  under  the  will. 

The  defendant,  Esther  Hughes,  by  her  answer,  sub- 
mitted that  the  lands  in  question  were  not  part  of  the 
testator's  residuary  trust  estate,  but  passed  to  his  heir-at- 
law,  Edxcard  Teiiy,  by  whom  the  farms  of  Cohbity  and 
Redmire  were  conveyed  to  her  husband,  J.  T.  Hughes, 
in  1888,  in  consideration  of  certain  claims,  which  the 
latter  had,  in  right  of  his  wife  against  the  estate  of  the 
testator ;  that  thereupon  the  said  J.  T.  Hughes  took  and 
continued  to  hold  possession  of  these  farms  as  his  own, 
under  the  conveyance  and  not  as  trustee ;  that  she  her- 
self had  possession  of  the  whole  of  the  properties  since 
1844,  under  a  deed,  for  her  separate  use  ;  and  that  the 
said  properties  had  always  been  occupied  and  dealt  with 
by  herself  and  her  husband  as  their  own  property,  with- 
out question  by  the  plaintiffs  or  any  of  the  cestui  qu^ 
trusts.    The  defendant,  Esther  Hughes,  further  claimed 
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a  title  by  adverse  possession,  independently  of  the  con-  ^^ 

veyance  to  her  husband,  and  submitted  that  the  plain-  Norton 

tiffs  were  barred  by  the  Statute  of  Limitations,  3  and  4  *°  ^   ^^ 

W.  IV.,  c.  27,  s.  2  and  24 ;  that  the  25th  section  of  Hughes 
that  Act  did  not  apply  to  this  case — the  properties  not 
being  held  on  an  express  trust ;  and  that  in  any  event 
the  plaintiffs  were  disentitled  to  relief  on  account  of  their 
acquiescence  and  laches  for  so  long  a  time. 

The  appeal  having  now  come  on  for  hearing,  December  ii, 

12,  1865. 

The  Attorney  General  and  Gordon^  for  respondents, 
objected  in  limine  to  any  argument  on  the  substantial 
points  of  the  case.  These  have  been  already  decided  by 
the  full  Court  on  the  former  appeal  (a).  The  judgment 
of  the  Court  was  that,  upon  certain  amendments  being 
made  in  the  suit,  the  relief  sought  against  Esther 
Hughes  would  be  granted.  These  amendments  have 
now  been  made,  and  the  Court  is  bound  by  its  former 
decision;  Fisher  v.  Thornton  (b). 

Sir  W.  M.  Manning^  Q.  C,  and  Blake  for  appellants. 
There  has  been  no  former  decision  in  this  amended  suit, 
except  the  decree  of  the  Primary  Judge,  against  which 
the  present  appeal  is  brought.  The  parties  to  the 
original  suit  are  not  the  same  as  those  now  before  the 
Court.  New  parties  have  been  introduced  whose  rights 
will  be  determined,  and  who  will  be  themselves  bound 
by  the  decision  on  this  appeal.  They  are,  therefore, 
entitled  to  a  full  discussion  of  the  points  at  issue,  what- 
ever may  have  been  the  decision  in  the  original  suit;  and 
the  appellants'  right  to  the  same  benefit  must  be  co- 
extensive with  theirs. 

Per  Curiam.  Our  judgment  on  the  former  appeal 
was  only  that  the  then  plaintiffs  could  not  succeed.  We 
suggested  certain  amendments,  and  expressed  the  opinion 
that  if  the  amendments  were  made  the  defendant  would 
be  liable.  But  as  new  parties  have  been  introduced, 
and  a  new  decree  taken,  we  are  bound  to  hear  the  case 
fully,  and  all  the  points  are  therefore  open  for  argument. 

{a)  2 8np.  Ct.  R.,  Eq.  66, 73.        (6)  2  Sup.  Ct.  Rep.,  C.  L.  131, 189. 
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The  case  was  then  ai*guecl  upon  all  the  points  (a). 
The  following  authoiities  were  cited  and  commented 
upon  hy 

Sir  W.  M.  Manning^  Q.  C,  and  Blake  for  appellant 
Sviith  Y.  Jones  (h),  Malone  v.  0* Connor  (c),  Bright  v. 
Legei-ton  (d),  Toivnshend  v.  Totvnshend  (e),  Beckford 
V.  Wade  (/),  Lewin  on  Trusts  (^),  Drumniond  v.  Duke 
of  St.  Albans  (fe),  Sugden's  Real  Property  Statutes  (i), 
Giles  V.  Giles  (A;),  Archbald  v.  Scully  (Z),  Dixon  v. 
Oo/bn  (w). 

The  AttoiKiey  General  and  Gordon  for  respondents. 
Jamian  on  Wills  (o),  SoZ^cr  v.  Kavanagh(p)j  Petrie 
V.  Petrie  (q),  Hamilton  v.  IFn^/it  (r),  Duie  q/"  L«e(i« 
V.  /iJarZ  Amherst  (s),  Marker  v.  Marker  (t).  Walker  y. 
Siinons{n)y  Clwlmondeley  v.  Clinton  {v)^  Wedderbum 
V.  Wedderbuj-niw),  Attoi-ney  General  v.  Fishmongen 
Co.  {x)y  Tlwmas  v.  Thomas  (y),  Doe  d.  Milner  v. 
Biightwen  (z),  Letvin  on  Trusts  (aa),  Cockerel!  v.  CftoZ- 
wcZ^y  (66). 

Sir  Jf^  3/.  Manning^  Q.  C,  in  reply.  Purves  v. 
Law^  (cc),  Stong  v.  Godfrey  (dd),  Bowes  v.  £(Mt  London 
Waterworks  Co.  {ev),  McCarthy  v.  Desain  (ff). 

Hakgrave,  J.,  referred  to  Stewart  v.  Stewart  (gg)y 
and  Clifton  v.  Cockburn  {hh). 

Cur.  adv.  vidt. 


(a)  See  arguments  and  cases  cited 
Rep.,  Eq.  67,  68. 

(6)  33  L.  J.  Ch.  680. 

(d)  30  L.  J.  Ch.  343. 

(/)  17  Ves.  95. 

{h)  6  Ves.  438.  {i)  p.  66. 

{I)  1  Dr.  &  W.  152, 

(o)  1  Vol.  550. 

iq)  1  Drew.  393. 

(#)  2  Phil.  123. 

(u)  3  Swanst.  64. 

{w)  4  Myl.  k  Cr.  52. 

(y)  iJur.  N.  S.  1162. 

{aa)  p.  140  note. 

(cc)  1  Sup.  Ct.  R.,  Eq.,  A  pp.  6. 

{ee)  3  Mad.  375,  384. 

igg)  6  CI.  k  F.  968. 


in  original  suit,  2  Sup.  Ct. 

(c)  9  Ir.  Ch.  469. 
{€)  1  B.  R.  C.  C.  552. 
((/)  pp.  737,  761. 
{k)  1  Dr.  &  W.  135, 139. 
(wi)  17  Beav.  421. 
{p)  1  Dr.  k  W.  668. 
(r)  9  CI.  &  F.  122. 
{t)  9  Hare  16. 
[v)  2  Meriv.  362, 
{X)  5  Myl.  &  Cr.  17. 
{z)  10  East  583. 
(bb)  1  Russ.  &  .M.  425. 
{(Id)  5  De  G.  M.  &  G.  90. 
(^)  5  Myl.  &  K.  621. 
{hh)  3  Myl.  &  K.  100. 
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On  this  day,  judgment  was  delivered  as  follows  : — 
Stephen,  C.  J.  This  suit,  in  its  present  amended 
form,  is  instituted  hy  two  of  the  trustees  of  the  estate  of 
the  late  Samuel  Terry  under  his  will  and  codicils,  and 
bj''  the  cestui  que  trusts  now  interested,  or  such  of  them 
as  have  thought  fit  to  join,  against  the  other  trustees  and 
cestui  que  trusts,  for  the  purpose  (mainly)  of  compelling 
Esther  Hughes,  the  defendant  trustee,  to  account  for 
the  rents  or  profits  of  three  landed  properties — being  two 
farms  called  Cobbity  and  Redmire,  and  about  175  acres 
Adjoining — which  it  has  been  rec^ently  discovered  form 
part  of  the  testator's  residuary  estate.  Of  these  three 
properties,  it  is  conceded,  Mrs.  Hughes'  husband  in  his 
lifetime  had  possession,  claiming  them  in  his  own  right, 
from  the  year  1888  to  his  death  in  1851 ;  and  she  has 
herself  ever  since  held  possession  of  them,  under  a  similar 
•claim — and,  until  of  late,  in  ignorance  of  the  existence 
of  any  other. 

The  facts  of  the  case  are  stated  in  the  late  Primary 
Judge's  judgment,  pronounced  in  the  original  cause  in 
the  year  1868 ;  and  will  be  found  reported,  with  the 
judgment  of  the  full  Court  as  then  constituted  on  the 
Appeal,  in  the  second  volume  of  Wilkinson  and  Owen^s 
Reports,  Equity  (a).  But  the  leading  facts  are  simply 
these :  John  Terry  Hughes,  the  defendant's  husband, 
being  a  trustee  under  Samuel  Terry^s  will,  and  having, 
as  such,  the  testator's  residuary  estate  vested  in  him 
jointly  with  the  other  existing  trustees,  but  believing 
the  three  farms  in  question  to  form  no  part  of  that 
estate,  took  a  conveyance  to  himself  of  Cobbity  and 
Redmire  (two  of  those  properties)  for  a  consideration 
stated  in  the  deed,  from  the  testator's  heir-at-law,  who 
had  no  title  whatever  to  dispose  of  them.  Under  colour 
of  that  conveyance,  he  entered  into  and  retained  the 
possession  which  has  been  mentioned,  of  those  farms. 
How,  or  by  what  supposed  title,  Hughes  also  became 
possessed  of  and  claimed  the  175  acres,  there  are  now  no 
means  of  ascertaining ;  but  it  is  certain,  that  he  in  like 
manner  occupied  the  latter  as  his  own.     And,  on  his 

(a)  pp.  65,  70. 
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death,  Mrs.  Hughes — under  what  title  does  not  appear, 
nor  is  any  suggested — took,  and  has  ever  since  retained, 
possession  of  the  whole.  But,  in  the  year  1854,  she 
became  herself  a  trustee  of  Terry's  will ;  and  shortly 
afterwards  it  was  discovered — so  it  would  appear — that 
the  three  properties  never  passed  to  the  heir,  and  that 
Hughes  therefore  could  not  have  acquired  a  title,  indi- 
vidually, to  any  of  them. 

By  Terry's  will,  the  farms  of  Cobbity  and  Redmire 
had  been  devised  to  Henry  Marsh,  the  brother  of  Mrs. 
Hughes,  in  tail.  All  the  testator's  estates,  not  otherwise 
disposed  of,  he  gave  by  codicil  to  Hughes  and  others,  in 
trust  for  Edward  Terry  (the  testator's  son)  for  life;  but, 
in  case  of  the  latter's  death  without  issue,  then  in  trust 
for  the  children  of  Hughes  and  two  others.  Henry 
Marsh  dying  before  the  testator,  without  issue,  it  was 
supposed  that  those  farms — instead  of  coming  under  the 
residuary  devise — descended  on  Edward  Terry;  who 
accordingly,  in  March  1838  (the  testator  having  died  in 
February),  executed  the  conveyance  in  question.  In 
November  following,  Edicard  himself  died  without  issue. 
There  is  nothing  to  show  that  the  other  trustees,  still  less 
the  cestui  que  trusts,  knew  anything  about  the  175  acres 
until  after  Hughes'  death  ;  as  these,  unlike  the  Cobbity 
and  Redmire  farms,  were  not  mentioned  specifically  in 
the  will.  With  respect  to  the  two  latter  properties,, 
however,  it  seems  clear  that  all  parties  alike  believed 
them  to  have  devolved,  by  Marsh's  death,  on  the  testa- 
tor's heir ;  and  hence,  probabl}',  if  they  knew  of  that 
conveyance,  Hiighes'  unquestioned  possession  under  it.. 

It  was  contended  for  the  defendant,  that  she  is  not 
liable  to  account  for  these  properties,  or  any  of  thera,  as^ 
trustee ;  that  the  plaintiffs  are  barred  by  acquiescence, 
or  by  laches  during  so  long  a  period  ;  that  they  are,  at 
all  events,  barred  by  the  Statute  of  Limitations — 3  and 
4  W  IV.,  c.  27,  sections  2  and  24  ;  and  that  section  25- 
of  the  statute  does  not  apply,  as  there  was  here  (with 
respect  to  these  properties)  no  express  trust. 

The  devise  in  this  case — on  which  the  question  last 
mentioned  turns — is  of  all  the  testator's  residuary  estate- 
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<he  having  given  specifically  to  other  devisees  sundry 
properties,  and  among  these  the  two  farms  named)  to 
-John  Terry  Hughes  and  three  other  persons,  on  trust  for 
his  son  Edward  for  life,  and  afterwards  the  heirs  of  his 
body ;  and,  failing  them,  for  all  the  children  of  Hughes, 
John  Terry,  and  Martha  Hashing,  who  should  then  be 
living,  as  tenants  in  common.  Now,  whether  the  lands 
in  question  (the  175  acres  or  the  other  two  farms)  were 
included  in  this  residuary  devise,  might  or  might  not 
have  been  matter  of  debate.  But,  if  included,  they  are 
on  the  same  footin<;  as  all  the  other  lands  forming  the 
residue.  The  residuary  estate  was  devised  on  specific, 
that  is  to  say,  express  trusts.  How,  then,  can  it  be 
maintained  that  the  trustees — whether  those  originally 
appointed,  or  those  subsequently  succeeding  to  the 
position — ^hold  or  ever  held  the  lands,  on  a  trust  arising 
by  implication  only  ? 

It  was  urged,  on  behalf  of  the  defendant,  that  the 
lands  in  contest  were  always  supposed,  by  herself  and 
her  husband,  to  be  their  own ;  and  the  fact  is  conceded. 
Not  merely  so.  Hughes  purchased  the  property,  from  a 
person  supposed  to  be  the  owner ;  abandoning,  in  con- 
sideration of  the  acquisition,  claims  then  vested  in  him 
in  right  of  the  defendant,  which  now  by  the  lapse  of 
time  are  lost.  She  has,  moreover,  been  in  undisturbed, 
if  not  recognised  possession  (including  Hughes'  before 
her  own),  to  the  knowledge  of  her  co -trustees,  for  above 
twenty-three  years.  And  although  these  lands  are  now 
discovered  to  be — and  consequently  always  to  have  been 
— part  of  the  residuary  trust  estate,  yet  the  defendant 
accepted  the  position  of  a  trustee  in  ignorance  of  the 
fact,  and  of  the  new  liability  thereby  unhappily  assumed 
by  her. 

All  these  circumstances  give  the  defendant  a  strong 
claim  on  our  sympathy.  But  how  do  they  alter  the 
character  of  that  position,  or  affect  the  question  of  her 
liability  thence  arising  ?  If  the  other  lands,  forming 
part  of  the  residue,  became  vested  in  her  on  a  stated  and 
defined  (in  other  words  an  express)  trust,  it  surely  fol- 
lows that  those  are  also  vested  alike  on  the  same  trust. 
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The  adverse  argument  would  amount  to  this :  that  the 
defendant  holds  the  former  lands  on  an  express  trusty 
because  she  knows  them  to  be  within  the  trust;  but 
that  the  latter  are  not  so  holden,  because,  in  the  absence 
of  such  knowledge,  and  believing  the  lands  to  be  her 
own,  by  gift  from  her  husband,  or  otherwise  through 
him,  she  has  claimed  and  occupied  them  as  her  owd» 
Or  it  must  be  founded  on  this ;  that  as  to,  at  all  events, 
the  two  farms  named — they  became  part  of  the  residue 
because  only  of  a  lapsed  devise,  and  therefore  were  not 
included  in  the  trust  except  by  subsequent  matter,  ex- 
trinsic to  the  codicil  and  will.  And  so,  that  they  form 
no  portion  of  the  created  express  tmst. 

There  is  nothing  to  justify,  in  favour  of  this  de- 
fendant, such  a  construction  of  the  term  used  in  the 
statute.  It  would  follow,  on  that  construction,  that  she 
and  her  co-trustees  hold  the  lands  in  question,  under  the 
same  exact  words,  in  different  characters ;  they  on  an 
express  trust,  but  the  defendant  on  merely  an  implied 
one — which  would  be  absurd.  Or  it  must  be  maintained, 
that  no  part  of  the  residuary  estate  was  devised  on  an 
express  trust.  For,  if  the  land  in  contest  became  by  any 
means  vested  in  the  trustees,  asaportion  of  the  residuary 
estate — the  trust  applicable  to  which  is  clearly  an  express 
one — ^these  must  equally  be  vested  on  an  express  trust. 
And  this  in  all  the  trustees  alike  ;  notwithstanding  that 
the  defendant  may  have  taken  possession,  and  always  in 
good  faith  claimed  the  land,  in  her  own  individual  right 
alone. 

The  right  of  the  cestui  que  trusts  in  this  case,  there- 
fore, is  in  my  opinion  not  affected  by  the  statute  of  limi- 
tations. And  I  am  further  of  opinion  that  no  laches — 
but  certainly  no  acquiescence — can  here  be  imputed  to 
them,  such  as  to  bar  their  claim  in  this  suit ;  although 
the  delay  maj^  not  unfairly,  all  the  circumstances  con- 
sidered, be  a  gi*ound  for  limiting  the  period  of  liability. 
It  seems  clear  on  the  authorities,  that  no  person  can  be 
precluded  from  relief  by  acquiescence,  and  consequently 
not  by  mere  neglect  (unless  for  a  much  longer  time  than 
is  supposed  here),  who  has  not  been  cognisant  of  his 
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rights.  We  may  assume,  that  all  the  objects  of  the  trust 
attained  majoritj-,  the  youngest  of  them,  in  or  before 
1858 — and  necessarily  before  November  1859.  The 
bill  was  filed  in  1862.  But,  in. this  case,  the  parties 
were  all  alike,  it  appears  (the  tinistees  as  well  as  their 
cestui  que  tiiists),  under  a  common  ignorance  as  to  their 
rights  ;  and,  if  so,  it  matters  not  when  the  children  be- 
came of  age.  The  existence  of  any  such  right,  indeed, 
was  probably  not  suspected,  until  parties  recently  ac- 
quiring interests  made  the  discovery.  With  respect  to  ' 
the  175  acres,  nothing  whatever  seems  to  have  been 
known  about  that  farm  until  a  very  late  period. 

It  is  possible  that  the  then  trustees  (one  of  them,  Mrs. 
Terry,  having  been  party  to  Hughes'  conveyance), 
thought  that  the  arrangement  of  1888,  having  regard  to 
the  consideration  stated  in  the  deed,  was  beneficial  for  aU 
parties ;  and  knowledge  of  the  transaction  may,  reason- 
ably enough  under  the  circumstances,  be  attributed 
equally  to  her  colleagues.  But  neither  knowledge  nor 
acquiescence  on  their  part,  I  need  hardly  observe,  even 
if  they  knew  that  the  heir  had  no  title  to  the  property, 
can  prejudice  the  claims  of  the  persons  whom  they  repre- 
sented, and  who  are  now  suing. 

On  the  whole  case,  therefore,  I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  these  lands,  and  consequently  to 
the  account  prayed  for  ;  but  that  it  ought  to  be  restricted, 
as  suggested  in  the  former  judgment  of  the  Court,  to  six 
years  before  the  filing  of  the  amended  bill.  I  think, 
moreover,  that  the  Master  should  have  liberty  to  report, 
specially,  as  to  the  value  of  any  permanent  improvements 
by  the  defendant  on  the  properties ;  although  not  under- 
taking now  to  say,  that  she  can  have  any  allowance  made 
to  her  on  that  score. 

The  opinions  of  my  brethren  and  myself  on  this  occa- 
sion not  being  unanimous,  I  have  thought  it  my  duty  to 
go  through  all  the  cases,  so  far  as  they  touch  the  several 
points  argued ;  and  have  prepared,  in  a  separate  paper, 
an  abstract  of  those  cases — to  which  the  parties  may,  if 
they  desire  it,  have  access.  The  paper  has  been  sub- 
mitted, of  course,  to  my  learned  colleagues ;  but  I  do 
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not  think  it  necessary  to  prolong  this  judgment  by  the 
citation  (a). 

(a)  The  following  is  the  paper  referred  to  by  his  Honor  : — 

In  ToioTiscnd  v.  Toumsend*  the  plaintiff  claimed  nnder  a  settlement 
by  his  Grandfather,  made  after  a  second  marriage,  whereby  the 
residue  of  a  term  of  years  in  certain  lands  was  assigned  to  W.  R.  and 
N.  H.,  in  tmst  for  the  settler's  children  by  that  marriage.  It  oppeared 
that  the  grandfather  afterwards  conveyed  these  lands  in  fee  (the 
second  wife  being  a  party  to  the  conveyance),  to  the  use  of  W,  T., 
his  eldest  son  by  the  firH  marriage.  And  then  W,  R. — ^reciting  that 
N,  R.  was  dead,  and  that  the  uses  declared  by  the  former  settlement 
were  at  an  end — assigned  the  residue  of  the  term  to  R,  S,,  to  protect 
the  uses  newly  created. 

Under  these  instniments,  W.  7\  and  after  him  his  widow  as  his 
devisee,  had  been  in  possession  of  the  land  for  about  thirty-five  years. 
The  bill  was  then  filed  against  her,  and  the  representative  of  R.  S.^  to 
declare  them  trustees  for  the  nlaintiff,  a  son  oy  the  second  marriage. 
It  is  clear,  however,  under  tne  circumstances  stated,  that  neither 
of  these  parties  could  be  such  a  trustee,  if  at  all,  except  by  impli- 
cation or  construction  only.  The  Court  decided,  accordingly,  in 
favour  of  the  defendants.  This  was  obviously  no  case  of  express 
trust ;  and  therefore  the  claim  of  the  plaintiff,  assuming  it  to  be  in 
other  respects  well  founded,  was  necessarily  barred  by  the  lapse  of 
time.  But  the  Court  thought,  also,  that  the  settlement  relied  on  by 
him  was  without  consideration,  and  so  avoided  by  the  second— whi<ji 
seems  to  have  been  regarded  as  executed  for  value. 

The  case  of  Beckford  v.  Wadei  was  still  more  clearly,  if  po«dble, 
that  of  a  constructive  trust,  and  nothing  moro.  It  was  contended 
there,  that  the  circumstances  under  which  certain  conveyances  were 
executed  made  the  defendants,  in  legal  contemplation,  trustees  for  the 
parties  injured.  Most  plainly,  a  case  of  that  kind  could  not  be  one  of 
actual  trust,  and  therefore  it  could  not  be  an  ''express"  one,  in  any 
sense  of  the  word. 

But  what  can  entitle  us  to  say,  if  there  be  a  tmst  in  this  case  at  all, 
that  such  trust  is  other  than  an  express  one  I  There  is  no  difficnity 
here  about  the  existence  of  a  trust  Its  objects  are  ascertained  ;  the 
persons  are  plainly  indicated,  and  so  is  the  extent  of  their  interest, 
toothing  is  uncertain,  but  the  properties  which  form  the  subject  of  this 
trust.  Now,  suppose  that  a  testator  devises  four  farms,  specifically,  to 
named  individuals  ;  and  then  a  fifth  farm  described,  with  all  his  other 
farms,  to  trustees — for  parties  also  named.  He  dies,  leaving  (it  is 
supposed)  seven  farms  only.  It  will  be  admitted,  that  the  fifth  fann 
passes  to  these  trustees  on  nn  express  trust  But  if  so,  what  renders 
the  trust  not  an  express  one,  as  to  the  sixtli  and  seventh  ?  Yet 'with- 
out extrinsic  evidence,  the  fact  could  never  be  ascertained  that  the»e 
formed  a  portion  of  the  residue.  Eventually,  it  is  discovered  that  the 
testator  had  an  eighth  farm.  Can  ignorance  of  the  existence  of  this, 
at  and  after  the  time  of  the  death,  render  the  trust  respecting  it  a  con- 
8tru«;tive  trust  merely  ? 

In  Pelrie  v.  Pdrie,t  Vice  Chancellor  Kinderslaj  held  that  there  was 
no  case  of  express  trust ;  and  that  therefore — after  the  lapse  of  twenty 
years — the  statute  applied.  But  if  that  case  be  examined,  it  will  be 
found  that  the  contest  was  not  between  the  cestui  que  trust  (or  plaintiff 
claiming  so  to  be)  and  any  trustee  whatever.  The  defendant  was  the 
widow  and  devisee  of  Eduxird  Petrie ;  and  the  devised  lands,  of  which 
it  was  sought  to  declare  her  a  trustee,  having  been  in  the  said 
Eduxtrd's  possession  ever  since  the  year  1815,  were  by  him  in  1829 
(upon  their  marriage)  settled  on  her.  They  continued,  after  EdwareCs 
death,  in  the  defendant's  possession  till  the  year  1850  ;  when  the  bill 
was  filed.     If  the  plaintiff  was  entitled  to  the  property  (as  to  which 
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Hargbave,  J.  The  plaintiffs*  bill  prays  this  Court 
to  make  a  declaration,  that  the  lands  and  hereditaments, 
specifically  mentioned  in  the  three  schedules  to  the  bill, 
form  part  of  the  residuary  estate  of  the  testator,  and  as 
such  are  subject  to  the  trusts  of  his  will ;  and  that  the 

there  existed  great  doubt),  it  was  as  heir  at  law  of  Oeorge  Peirie ;  whose 
title,  if  any,  was  derived  from  G.  W.  Fetrie,  under  a  settlement  dated 
the  10th  January,  1788.  By  that  instrument,  the  legal  estate  was 
vested  in  a  trustee  for  him,  subject  however  to  a  term  of  years,  aud  to 
a  certain  life  interest. 

Now  the  first  question  was,  whether  O.  W,  Petrie  had  not  himself 
in  the  same  year,  1788,  parted  with  the  property.  If  he  had,  it  was 
confessedly  vested  in  Edtoard  in  1815,  in  his  own  right.  But,  if  he 
had  not,  it  seems  clear  from  what  has  been  stated,  that  the  defendant 
never  was,  nor  was  Edward^  a  trustee  (express  or  constructive)  of  it, 
■at  any  time,  for  any  one.  If  a  trustee  at  aU,  the  defendant  could  only 
have  been  so  by  construction. 

The  case  was  cited,  I  believe,  simply  because  of  some  remarks  by 
the  Vice  Chancellor,  reported  in  page  393.  But  it  will  at  once  be 
seen,  referential ly  to  the  nature  of  the  case,  that  these  have  no  appli- 
cation here.  He  says,  ''The 25th  section  is  confined  to  express  trusts  ; 
thai  is,  jtnists  expressly  declared  by  some  instrument.  It  does  not 
meaii  a  trust  that  is  to  be  made  out  by  circumstances.*'  And  then 
the  Vice  Chancellor  goes  on  to  point  out  the  distinction  thus  :  "If  a 
person  has  been  in  possession,  not  being  a  tnistee  under  some  instru- 
ment, but  still  under  such  circumstances  that  the  Court,  on  the 
principles  of  equity,  would  hold  him  to  be  a  trustee,  then  the  25th 
section  does  not  apply."  This  supplies  no  authority  for  the  position, 
that  an  express  trust  does  not  exist  here  ;  where  the  trust  itself,  both 
AS  to  its  nature  and  objects,  is  in  terms  declared,  indicated,  or  meant 
so  to  bfl. 

In  MaUme  v.  O'Connor  *  the  original  trust  (if  there  was  one)  was 
■created  by  words  of  recommendation,  accompanying  a  devise  of  land 
to  Lord  Sunderlin^  from  A.M.,  who  died  in  1776.  Lord  Sunderlin  paid 
no  attention  to  the  recommendation,  and  died  seized  of  the  property 
in  1816,  leaving  two  sisters  his  heirs  at  law.  R,  if.,  who  was  or 
•claimed  to  be  entitled  to  the  benefit  of  that  recommendation,  insisting 
that  it  created  a  trust  in  his  favour,  filed  a  bill  against  the  sisters  in 
1820.  Then  (all  parties  supposing  that  there  was  no  other  claimant), 
«  compromise  was  affected  ;  and,  in  consideration  of  a  large  annuity, 
the  sisters  executed  a  conveyance,  by  which  R.  M. — subject  to  certain 
estates  for  life,  and  in  tail — took  the  disputed  lands  in  fee.  R,  M.  died 
in  1834,  leaving  the  property  to  the  defendants ;  and  against  these 
the  suit  was  instituted,  in  1857,  by  a  i>erson  claiming  to  be  entitled  on 
R,  MJ's  death,  under  the  limitations  in  the  original  trust  or  recom- 
mendation. 

The  Lord  Chancellor  Napier  dismissed  the  bill,  on  the  ground, 
mainly  (as  I  understand  the  case),  that  the  statute  of  limitations  was 
A  bar  ;  citing  Lewis  v.  Tk(ymaSy\  and  CJiolnumdeley  v.  Clinton.^  If  so, 
the  Chancellor  must  have  been  of  opinion  that  this  was  not  the  case 
of  an  express  trust.  But  why  ?  Because  the  possession  of  R.  M.  was 
not  manifestly  referable,  under  the  circumstances,  to  title  in  him 
ander  the  testator  A,  M.  \  and  the  relation  of  cestui  que  trust  and 
trustee,  at  any  time,  between  hint  and  the  sisters  of  Lonl  Sunderlin,  or 
between  the  plaintiff  and  those  claiming  under  them,  was  a  question 
of  doubt  and  difficulty — and  such  as  could  only  be  established,  if  at  all, 
After  an  enquiry  into  obscure  matters  of  fact.  For  these  reasons,  tlie 
Court  also  thought  the  plaintiff  barred  by  the  rules  respecting  laches. 
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defendant,  Esther  HugheSy  may  be  decreed  to  account 
for  the  rents  of  such  hereditaments  received  by  her  since 
the  death  of  the  testator,  &c.,  &c. 

The  defendant  submits,  by  her  answer,  that  these  here- 
ditaments did  not  pass  under  the  said  will  as  alleged, 

saved  by  section  27  of  the  statute.  A  still  stronger  view  of  the  case 
indeed  was  taken ;  for  the  Chancellor  held,  that  JL  M,  (who  clearly 
never  was  a  trustee)  took  the  sistera'  reversion  or  supposed  reversion 
in  fee,  as  a  purchaser  for  value.  So  that  the  plaintiff  was  also  barred, 
as  against  him  and  claimants  under  him,  by  the  express  words  of 
section  25. 

That  decision,  consequently,  is  no  authority  against  the  cedui  qut 
trusts  in  the  present  case.  And  Burroughs  v.  McCreight  *  is  still  less 
to  the  purpose.  There,  an  express  trust  was  created  in  favour  of  the 
plaintiff,  among  several  others,  of  certain  undivided  parts  of  a  farm,  in 
the  year  1810.  But  the  defendants  were  not  trustees,  nor  sued  as  such. 
They  claimed  for  valuable  consideration,  under  a  person  who  had  ob- 
tained possession  of  the  land  (the  whole  of  it),  by  colour  of  a  conveyance 
to  him  of  an  unaiTided  fourth  part ;  their  own  conveyance  being  from 
that  person,  of  three-fifths  of  the  land  in  1S12,  and  from  the  persons 
entitled  to  the  remaining  two-fifths,  in  1819.  It  appearing  that  the 
defendants,  and  those  from  whom  they  claimed,  had  been  in  possession 
of  the  whole  for  above  twenty  years  (the  suit  not  having  been  com- 
menced until  1842), — ^irEdvxird  Sugden^iamiss&^tXie  bill,  holding  that 
the  plaintiffs  were  barred  by  the  statute.  Under  the  circumstances 
statra,  the  case  seems  to  have  been  a  clear  one  for  dismissal. 

In  Bright  v.  LegcrUni-^  there  was  an  express  tnist ;  although,  accord- 
ing to  the  Lord  Chancellor,  no  continuing  trust.  But  the  case  was 
decided  in  favour  of  the  trustees  (or  ratlier  their  executors^  for  the  trus- 
tees themselves  had  been  long  since  dead),  both  on  the  ground  of  lapse 
of  time,  and  of  distinct  acquiescence.  It  is  clear  on  the  autliorities, 
that  lapse  of  time  alone  will  in  some  cases  constitute  a  bar  to  relief, 
notwithstanding  the  existence  of  an  express  trust ;  and  such  cases  are 
within  the  27th  section.  The  acts  or  omissions  complained  of,  how- 
ever, in  the  case  cited — each  being  much  more  than  twenty  years  old- 
involved  no  charge  of  fraud  in  the  trustees,  or  of  personal  advantages 
obtained  by  them.  The  complaint  was  that  they  liad  neglected  tu  do 
certain  things,  of  such  a  nature  and  at  a  time  so  distant,  that  the 
trustees  themselves  if  alive  (and  therefore  still  less  their  representa- 
tives), could  scarcely  be  prejmred  to  supply  evidence  or  explanation 
respecting  them.  So  that,  as  Lord  Campbell  observed,  there  was  great 
risk  of  a  miscarriage  of  justice,  if  the  matter  had  after  so  many  years 
and  under  such  circumstances  been  gone  into. 

That  case  is,  consequently,  not  in  any  degree  in  point  Here,  there 
are  no  new  facts  to  be  discovered  ;  and  the  question  is,  whether  thede> 
fendant  (she  being  an  express  trustee)  shall  be  allowed  to  i-etain  pos- 
session of  trust  proi)erty,  for  her  own  personal  benefit.  If  to  be  deemed 
a  purchaser  from  her  husband,  she  has  been  such  twelve  years  only. 
But  he  was  also  an  express  trustee  ;  and  could  not,  therefore,  be  taken 
to  have  held  the  property  in  any  other  character.  He  could  neither 
purchase  it  from  himself,  nor  for  himself. 

Thecaseof  H^'edderhurny.  fTfrfrfcrfttinitisnotmuch  tothepurpose;  but 
it  establishes  this — that  where  an  expi*ess  trust  is  created  (in  that  in- 
stance, one  to  invest  certain  proceeds  for  the  benefit  of  the  testator's  chil- 
dren), the  parties  beneficially  interested  are  not  barred  by  time,oreven,  if 
not  fully  acquainted  with  all  the  facts,  by  releases  executed  after  attaining 
majority.  Salter  r.  Cavenaghy%  however,  is  almost  directly  in  point 
Therc  the  testator  devised  his  property  to  S,  R.  for  99  years,  on  sundij 
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but  descended  to  the  testator's  heir-at-law,  Edward 
Teri'y,  and  were  claimed  and  dealt  with  by  him  accord- 
ingly ;  and  in  particular  that  the  said  Edward  Teiiry, 
as  such  heir-at-law,  by  an  indenture  dated  17th  March, 
1838,  duly  conveyed  Cobbity  and  Kedmire   to  John 

trusts  ;  one  of  which  was,  to  pay  the  testator's  son  and  daughters  speci- 
fied annuities — and,  if  the  daughters  should  die  childless,  then  the 
testator  gave  the  property  absolutely  to  the  said  8,  R,  The  son  died 
in  the  testator's  life  time  ;  and  from  1 791  up  to  1820,  when  one  daughter 
died,  S.  R.  (and  after  his  death  his  son,  and  afterwards  the  latter's 
personal  representatives)  received  the  rents  and  paid  the  annuities.  In 
1835  the  other  daughter  died,  haviug  also  duly  received  her  annuity. 
It  was  held  by  Lord  Plunkett,  that  the  daughters  were  in  their  life  time 
entitled  as  the  testator's  heirs  to  the  surplns  rents  ;  that  (in  other 
words)  there  was  a  resulting  trust  in  favour  of  the  daughters  ;  and  that 
this,  since  it  could  be  collected  from  the  will  itself,  y^sA  aw  express  trust. 

The  Court  further  held,  that  S,  R.  and  his  representatives  were  trus- 
tees of  the  freehold,  as  well  as  of  the  term  ;  and  consequently,  that  they 
were  liable  to  the  representatives  of  the  daughters  (one  of  these  having 
died  leaving  children,  who  were  plaintiffs  m  the  suit),  for  the  entire 
rents  since  the  death  of  the  first  in  1820.  Now,  that  was  apparently  as 
hard  a  case  on  the  trustee,  or  rather  his  representatives,  as  the  present. 
S.  RJs  son  doubtless  thought  himself  entitled  to  the  surplus  rents  ;  and, 
as  the  married  daughter  was  continually  absent  in  America,  the  fact  of 
her  having  children  was  probably  unknown  to  that  son — or,  at  all 
events,  to  the  widow  and  children  who  were  his  innocent  devisees. 

The  case  illustrates  two  rules.  One,  that  wills  are  to  be  considered — 
with  respect  to  the  state  of  a  testator's  family,  and  the  intended  objects 
of  his  bounty — as  speaking  from  the  time  of  his  death  only  ;  ana  the 
other,  that  a  trust  is  either  express  or  constructive,  acco^-ding  as  it  can 
or  cannot  be  collected  from  the  will  itself.  But  there  is  nothing  to 
sanction  the  notion  that  a  declared  trust  is  not  an  express  one,  as  to  any 
particular  property,  becaiise  the  subject  matter  of  the  trust  cannot  be 
ascertainea  from  the  will ;  or  because  that  property  was  given  to  one 

Serson  by  the  will,  and  has  only  fallen  into  the  residue  by  reason  of  his 
eath.  And  the  Court,  foUowiug  the  first  mentioned  rule,  might  infer 
in  this  case  that  Samuel  Terry ^  since  Henry  Marsh  died  in  the  testator's 
life  time,  meant  that  the  property  given  in  terms  to  him  should  fall  into 
the  residue. 

The  case  of  Cholmondeley  v.  Clinton*  is  sufficient  to  show  (see  p.  362) 
that  there  can  be  no  such  thing  as  aeq^uiescence,  binding  on  the  assenting 
party,  where  he  is  unconscious  of  his  rights.  Laches,  though  they  may 
nave  the  same  effect,  are  not  (except  in  some  peculiar  cases)  evidence 
of  acquiescence — \thich  is  an  act  of  the  mind.  A  party  acquiescing 
waives  his  own  right,  intentionally,  in  another  man's  favour.  But  no 
length  of  time  can,  as  matter  of  fact,  show  acquiescence ;  althoagh, 
nnder  the  statute  of  limitations,  or  on  principles  of  equity,  lapse  of  time 
may  operate  equally  to  bar  claims  by  a  recognised  force  of  its  own.  All 
the  cases  cited  on  this  point  are  to  the  effect  stated.  How  can  a  person, 
indeed,  be  taken  to  have  acquiesced  iu  (that  is,  assented  to  or  ratified) 
another's  title,  if  ignorant  that  any  right  existed  to  impeach  it ;  or  be 
said  to  have  waived  a  claim,  which  he  did  not  at  the  time  know  that  he 
][K>ssessed ' 

'Whei-e,  then,  are  the  laches  in  the  present  case  ?  All  the  cestuis 
que  trust  (I  understood  it  to  be  admitted)  have  not  been  of  age  above  a 
few  years.  But,  he  this  as  it  may,  there  is  nothing  to  show  any  delay, 
after  discovery  of  the  common  mistake  as  to  the  law,  which  led  origi- 
nally to  the  assumption  of  ownership  complained  of.     The  following  is 

♦  2  Meriv.  361. 
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Terry  Htighes  in  fee  simple,  in  consideration  of  his  re- 
linquishment of  certain  valuable  claims,  which  he  had 
then ,  against  the  estate  of  the  testator  in  respect  of  certain 
cattle  formerly  belonging  to  Marsh,  but  then  vested  in 
the  said  J.  T.  Hughes,  in  right  of  his  wife,  the  defendant 


tho  lan^age  of  Lord  CoUenham,  in  The  Attorney  General  v.  The  Fith- 
monger*  8  Company*  **  In  questions  of  doubt  whether  any  trust  exists, 
and  whether  those  in  possession  nre  not  entitled  to  the  property  for  their 
own  benefit,  the  principles  of  justice  and  the  interests  of  mankind 
require  that  the  utmost  regard  should  be  paid  to  the  length  of  time, 
during  which  there  has  been  enjoyment  iucousistent  with  the  existence 
of  the  supposed  trust.  One  of  the  principal  reasons  for  admitting  limi- 
tation of  suits  is,  the  difficulty  of  ascertaining  the  facts  necessaiy  to 
make  it  safe  to  exercise  the  judicial  power.  Upon  that  principle  this 
Court  has,  in  many  instances,  limited  the  period  within  which  it  will 
exercise  its  power ;  and  it  would  indeed  ue  strange,  if,  in  cases  in 
which  the  Court  has  not  done  so,  it  were  altogether  to  disregard  the 
lapse  of  time,  as  applicable  to  the  evidence  upon  which  it  is  called  u]K)n 
to  act."  But,  distinguishing  between  sued  cases  and  those  which 
resemble  the  present,  his  language  is  equally  strong  against  trustees. 
"If  there  be  no  doubt  as  to  the  origin  and  existence  of  a  trust,  the 
principles  of  justice  and  the  interests  of  mankind  require  that  the  lai«e 
of  time  should  not  enable  those  who  are  mere  trustees  to  appropriate 
to  themselves  that  which  is  the  property  of  others."  Whether  such  an 
appropriation  be  the  result  of  fi-aud,  or  misconception  of  a  right,  the 
rule  I  conceive  is  necessarily  the  same.  The  trustee  of  a  residue  cannot 
appropriate  any  portion  of  it,  and  rest  his  defence  on  a  mistake,  what- 
ever its  nature. 

Boicee  v.  East  London  WaUr  Workt^  was  a  suit  by  a  cesi^ii  qtte  trvd 
against  trustees,  and  certain  tenants  claiming  under  them,  to  set  aside 
two  leases,  as  having  been  beyond  the  tnistees'  powers.  It  appeared 
that,  for  nine  years  after  coming  of  age,  the  plaintiff  had  received  the 
rents ;  and  this  was  relied  ou  as  acquiescence,  barring  his  right  to 
relief.  But  Sir  John  Leach  held,  that,  as  the  cestui  que  trust  had  not 
during  that  period  full  knowledge  of  the  imperfection  of  the  leases,  his 
claim  was  not  barred.  Because  of  such  recognition,  however,  and  the 
accompanying  delay,  the  account  was  directed  from  the  time  of  filing 
the  bill  only.  In  ClifUm  v.  CockbumX  the  facts  were  of  a  very  different 
character.  Many  payments  had  there  Iteen  made,  under  a  mistake  ss 
to  the  construction  of  a  settlement.  But  there  had  been  several  years 
of  distinct  acquiescence.  One  of  the  authors  of  that  settlement  was 
dead ;  family  arrangements,  moreover,  had  proceeded  on  the  faith  of 
the  received  construction.  Under  such  circumstances.  Lord  Chancellor 
Broughavi  refused  to  direct  the  refunding  of  those  payments.  But  tbe 
general  mle  as  to  confirmatiun  by  acquiescence  is  thus  stated,  in 
Cockerell  v.  Cholmeley,%  by  Sir  John  Letich^  M.  R.,  *•  In  Equity  it  is 
considered,  as  good  sense  requires  it  to  be,  that  no  man  can  be  held  by 
any  act  of  his  to  confirm  a  title,  unless  he  was  fully  aware  not  only  of 
the  fact  upon  which  the  effect  depends,  but  of  the  consequence  in  point 
of  law." 

On  the  other  hand,  a  compromise  or  agreement  fairly  arrived  at,  with 
full  knowledge  of  all  the  circumstances,  is  ordinarily  not  relieved 
against  (especiallv  after  having  been  acted  on)  merely  by  showing 
ignorance  of  tho  Jaw  ;  Stewart  v.  SteuMrt,\\  But  that  was  not  a  case 
between  trustee  and  cestui  que  trust ;  and,  if  it  were,  this  is  no  case  of 
compromise  or  agreement  In  like  manner,  if  he  mistakes  the  hw,  but 
is  fully  aware  of  all  the  matter  on  which  the  question  depends,  andde- 
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Esther  Hxtghes,  She  further  states,  that  J.  T.  Hughes 
entered  upon  Cobbity  and  Redinire  only  after  and  under 
this  deed,  and  not  as  a  tmstee  under  the  testator's  will, 
antl  that  these  properties  have  always  been  dealt  with  by 
her  husband  and  herself  as  vested  in  them  and  their 
alienees  under  the  said  deed  of  March  1838 ;  and  that 
she  herself  has  had  possession  of  these  properties  and 
enjoyed  them  for  her  separate  use,  under  a  trust  deed 
dated  18th  April,  1844,  and  in  no  way  under  the  testa- 
tor's will  or  codicil. 

The  defendant  also  submits  that  none  of  the  plaintiffs, 
nor  any  one  through  whom  any  of  them  claim,  has  had 
possession  of  any  of  the  properties  claimed  within  twenty 
years  next  before  filing  the  said  bill ;  and  she  claims  the 
benefit  of  the  Limitations  Act,  3  and  4  W.  IV.,  c.  27,  as 
adopted  in  this  colony,  8  W.  IV.,  No.  3,  and  also  of  21 
Jhc.  1 ;  and  she  also  claims  and  has  acquired  a  right  to 

liberately  agrees  to  waive  his  right,  or  to  confirm  a  given  state  of  things, 
he  is  not  permitted  aftei'wards  to  recede  from  tliat  agreement ;  Stone  v. 
(htdfrey,*  There  is  no  pretence  for  saying,  that  the  present  is  a  case 
of  that  descn))tion. 

Domus  V.  Bullockf  is  an  authority  that  the  lapse  of  twenty-fonr 
3  ears  is  no  protection  to  trustees  (notwithstanding  that  fHmily  arrange- 
nieiita  had  been  entered  into,  on  the  footing  of  the  then  supposed  state 
of  things),  where  the  parties  were  under  misapprehension  as  to  their 
rights.  That  case  resembles  the  present,  in  another  respect ;  that  the 
trustees,  acting  as  executors  under  a  clause  by  no  means  clear  in  its 
terms,  had  by  a  wrong  construction  of  it  been  led  to  make  payments, 
in  exclusion  of  a  party  entitled  to  share  in  the  fund.  That  fund,  no 
doubt  (a  residue),  was  ascertained  and  known  : — but,  that  the  person 
represented  by  the  plaintiff's  was  so  entitled,  the  trustees  clearly  did 
not  know.  Yet  it  was  held,  that  the  case  fell  within  section  25  of  the 
statute,  as  one  of  express  trust. 

In  Lister  v.  Pickfordt  the  (question  was  whether  certain  acres  of  land 
— sup()osed,  until  recently,  to  be  included  in  a  specific  devise,  and  dealt 
with  accordingly — were  not  a  portion  of  the  residue,  of  which  the  de- 
fendants were  trustees.-  Now,  the  tenant  for  life  of  the  specifically 
devised  lands,  it  was  proved,  took  possession  of  these  acres  as  pait  of 
them,  in  perfect  good  faith,  in  1842 ;  and  the  bill  was  not  filed  until 
1864.  From  the  year  1860,  the  defendants  had  been  in  possession  of 
the  land  (supposing  it  to  form  part  of  the  specific  devise),  under  a 
power  in  the  will — to  protect  the  interests  of  the  person  next  entitled. 
Hut  it  was  held  that  their  mistake  made  no  difference  in  the  case ;  that 
the  defendants  always  held  these  acres,  since  they  were  in  fact  part  of 
tho  residue,  on  the  same  trusts  as  the  other  portions  of  it ;  that  the  de- 
fendants could  not  hold  them  in  any  other  character ;  and  therefore, 
that  they  were  liable  to  the  cestui  qtie  trust,  for  tho  reuts  received  by 
them. 

I  am  unable  to  distinguish,  on  principle,  the  difference  between 
these  last  cases  and  the  present,  as  to  the  objection  of  laches  or 
acquiescence  raised  by  the  defendant. 

«  5  De  Oex.  McN.  &  G.  90.      t  25  Benv.  61 ;  and  9  H.  L.  C.  8.      :  84  L.  J.  Ch.  588. 
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the  said  estates  by  adverse  possession,  as  well  as  through 
the  conve3'ance  from  the  testator's  heir-at-law,  as  above 
mentioned. 

For  the  consideration  of  this  very  important  case  it 
will  be  necessary'  to  distinguish  the  estates  of  Cobbity 
and  Redmire,  as  distinct  from  the  175  acres,  the  former 
being  admittedly  included  in  the  express  tenns  of  tlie 
second  codicil,  and  devised  thereby  to  Ileiv^y  Marsh 
and  the  heirs  of  his  body. 

The  residuary  devise  under  which  the  plaintiffs  claim 
is  contained  in  the  second  codicil,  dated  5th  July,  1836, 
which  codicil  it  is  necessary  to  set  out  as  follows  : — '*I, 
Samuel  Terry,  do  hereb}^  revoke  so  much  of  my  will 
and  the  codicil  thereto  as  relates  to  the  undermentioned 
estates  and  jyroperties.  And  I  do  hereby  give,  devise, 
and  bequeath  to  my  wife,  Rosetta  Terry,  the  house  and 
premises  wherein  I  now  reside,  situated  in  Pitt-street  in 
the  town  of  Sydney,  and  to  her  heirs  and  assigns  for 
ever.  I  give,  devise,  and  bequeath  to  my  son  Edward 
Terry,  his  heirs  and  assigns,  the  cottage  in  Castlereaj?b- 
street,  Sydney,  in  which  he  now  resides,  absolutely  and 
for  ever.  I  give,  devise,  and  bequeath  to  my  daughter, 
Martha  Foxlow  Hosking,  her  heirs  and  assigns,  the 
house  in  Pitt-street,  in  which  she  resides,  and  also  the 
house  in  the  occupation  of  Dr.  Bland,  aud  the  small 
house  between  them,  with  all  and  singular  the  appurte- 
nances— and  also  the  estate  called  Macquarie  Field, 
purchased  by  me  from  James  Musham,  absolutely  and 
for  ever.  And  whereas  by  my  said  will  or  codicil,  or 
one  of  them,  I  did  give  and  bequeath  all  my  real  estate 
(not  specifically  otherwise  disposed  of)  to  the  trustees 
therein  named,  upon  trust  for  my  said  son  Edward 
Terry  for  life,  and  at  his  decease  to  the  heirs  of  his  body, 
and  if  failing  his  issue  to  my  own  right  heirs.  Now  I 
hereby  revoke  and  annul  such  part  of  my  said  bequest 
as  relates  to  my  own  right  heirs.  And  I  do  hereby,  give, 
devise,  and  bequeath  the  same  real  estate  in  the  event  of 
my  said  son's  death  without  issue,  to  all  the  children  of 
John  Terry  of  Box  Hill,  and  of  my  nephew  John  Terry 
Hughes,  and  of  my  daughter  Martha  Foxlow  Hoskingt 
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who  shall  be  then  living,  share  and  share  alike  as  tenants 
in  common  ;  and  I  direct  my  said  trustees  and  the  sur- 
vivor of  them,  and  the  heirs  and  assigns  of  each  survivor, 
upon  such  event,  to  convey  the  said  estate  unto  and  to 
the  use  of  each  of  the  children  of  John  Terry y  John 
Terry  Hughes,  and  Martha  Foxlow  Hosking,  accord- 

iBgly." 

Now,  under  this  codicil  and  the  facts  of  this  case 
several  most  important  questions  have  arisen,  viz. — 

First,  as  to  the  extent  of  interest  devised  to  the  **  chil- 
dren"  of  the  three  persons  named  in  the  residuary  clause 
of  the  second  codicil;  Secondly,  as  to  the  lapsing  of  Cob- 
bity  and  Redmire  into  such  residuarj'^  devise,  or  whether 
such  estates  descended  upon  the  heir-at-law;  Thirdly,  as 
to  the  operation  of  the  Limitation  Act  upon  this  trust  de- 
vise, i.e.,  whether  the  trust  is  an  express  trust  as  to  these 
three  estates,  or  whether  it  is  only  a  constructive  trust ; 
and  Fourthly,  as  to  the  effect  of  the  equitable  doctrines 
of  acquiescence  and  laches  upon  the  plaintiffs*  claim, 
assuming  that  such  claim  cannot  be  successfully  resisted 
on  the  other  grounds  above  mentioned. 

The  first  question  which  this  Court  has  to  decide, 
upon  the  construction  of  the  residuary  devise  contained 
in  the  third  codicil,  is  with  reference  to  the  degree  of 
interest  taken  by  the  beneficial  devisees,  viz.,  all  the 
children  of  J.  Tetry,  of  J.  T.  Hughes,  and  of  Martha 
Hosking,  who  shall  be  living  at  the  death  of  Edward 
Terry  without  issue,  share  and  share  alike  as  tenants  in 
common.  For  in  order  to  get  rid  of  the  conveyance  by 
the  heii'-at-law  in  March  1888,  the  plaintiffs  must  make 
out  conclusively  that  the  beneficial  devises  took  free- 
holds of  inheritance  and  not  mere  life  estates ;  and  there- 
fore that  the  heir-at-law  had  nothing  in  him  to  convey 
by  that  indenture  to  J.  T.  Hughes.  It  will  be  admitted 
that  under  the  general  rule  as  to  all  wills  before  the 
Wills  Act,  the  word  "  children  "  did  not  carry  more 
than  a  life  estate.  See  Jarman  on  Wills  (a).  In  fact 
this  rule  is  indisputably  clear,  and  has  been  universally 

(a)  Vol.  1.,  p.  483  ;  Vol.  2,  p.  210 ;  11  Bythewood  by  Sweet,  p.  882. 
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acted  upon  as  the  general  rule  down  to  Bowling  v.  Vin- 
cent (a),  14th  December,  1865. 

I  understand,  however,  that  the  exceptional  authorities 
relied  upon  in  the  present  case,  as  conferring  upon  these 
nine  children  a  fee  simple  of  inheritance,  are  CfuMenger 
V.  Sheppard  (fc),  Hutchimon  v.  Stephens  (c).  Knight 
V.  Selby  (d),  Hodson  v.  Ball  (e),  and  Moore  v.  CUg- 
horn  if). 

These  are  the  authorities  cited  by  Jarinan  (g),  in  sup- 
port of  the  following  proposition  in  the  text,  viz.  :— 
"  That  where  lands  are  devised  to  trustees  in  fee  in  trust 
for  a  person,  without  any  words  of  limitation,  the  cestui 
que  trust  takes  an  equitable  interest  co-extensive  with 
tlie  legal  estate  of  the  trustees,  i.e.,  a  fee." 

Now  I  cannot  for  an  instant  suppose  that  Mr.  Jarman 
meant  this  sentence  to  extend  in  a  degree  beyond  its 
terms,  or  beyond  the  simple  case  put  in  the  text.  To 
impute  any  further  meaning  would  be  a  most  dangerous 
principle,  and  destructive  to  all  our  established  rules  of 
construction ;  and  indeed  the  most  cursor}'  examination 
of  the  authorities  cited  will  show  that  this  simple  case 
alone  was  within  Mr.  Jarman' s  meaning,  and  the  simple 
case  alone  is- within  either  the  text  or  the  authorities. 

Or,  in  other  words,  I  cannot  think  that  Mr.  Jarman 
intended  to  state  as  law,  that  in  all  cases  where  there  is  a 
devise  to  trustees  and  their  heirs  in  trust,  and  to  cestui 
que  trusts  by  name,  the  latter  must  take  a  fee  simple  of 
inheritance  by  implication  ;  that  is,  that  the  beneficial 
estates  need  not  be  limited  in  the  usual  way,  but  will  be 
commensurate  with,  and  measured  by  the  estate  devised 
to  the  trustees,  contrary  to  every  rule  of  construction,  no 
less  than  to  the  established  rule  that  the  heir-at-law  takes 
whatever  is  not  expressly  or  by  necessary  implication 
devised  away  from  him. 

In  Challenger  v.  Sheppard,  the  devise  was  to  trustees 
in  fee,  "  in  trust  for  Joan,  the  wife  of  John  Pippet,  and 
James,  her  son,"  with  directions  for  separate  useof  Joan, 

(a)  IL.  R.  Eq.  442;  1  W.  K. 
(b)  8  T.  R.  5»7  ;  3  Scott  407  (1800).    (c)  1  Keen  240  (1886), 
(d)  3  Man.  &  Or.  92  (1841).  {e)  14  Sim.  558  (1845). 

(/)  11  Jur.  968  ;  12  Jur.  691  (1848).    {g)  Vol.  2,  p.  224. 
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aud  maintenance  of  her  son ;  '^  and  after  the  decease  of 
the  said  Joariy  the  trustees  should  permit  and  suffer  the 
said  James  to  enter  upon  and  enjoy  the  whole  as  soon  as 
he  attains  the  age  of  twenty-one  years." 

This  case  was  a  simple  devise  as  I  have  stated,  and  the 
direction  to  enjoy  the  **  whole  "  had  great  weight  in  the 
decision  given. 

In  Hutchinson  v.  Stephens,  the  devise  was  not  only 
the  perfectly  simple  case  of  a  devise  to  trustees  in  fee 
upon  trust  for  H.  J.  for  life,  with  remainder  to  the  chil- 
dren of  H.  J. ;  but  there  was  an  additional  clause  that 
the  devise  should  go  over,  if  H.  J.  should  die  without 
leaving  any  laicful  issue  of  his  body  at  the  time  of  his 
decease — a  clause  which  showed  conclusively  that  the 
testator  intended  his  grandchildren,  the  children  of  JET.  J,, 
to  take  transmissible  interests ;  or,  as  the  Master  of  the 
Bolls  said,  the  interest  of  the  testator  was  to  make  a  pro- 
vision, by  way  of  settlement,  for  the  famUy  of  H.  J.  In 
the  present  case  there  are  no  such  additional  words. 

In  Knight  v.  Selby,  the  devise  was  also  one  and  indi- 
visible, as  follows — viz.,  as  to  any  messuages,  lands, 
tenements,  and  real  estate  (singular),  describing  them, 
not  hereinbefore  particularly  mentioned,  the  testator  de- 
vised them  **  upon  the  following  trusts:  First,  for  the 
use  of  my  wife  Helen,  for  her  life,  and  after  her  decease 
to  the  use  of  the  said  J.  M.  and  T.  M.,  and  the  children 
of  the  said  W,  M.  and  M.  22.,  in  equal  shares  and  pro- 
portions." The  Court  said  the  parties  who  claimed  as 
tenants  in  common,  by  devise,  against  the  heir-at-law^ 
must  make  out  the  affirmative.  All  the  Judges  held 
that  the  special  use  of  the  word  ''real  estate/'  and  the 
introduction,  threw  light  on  the  subsequent  words. 

In  Hodson  v.  Ball,  the  devise  was  to  all  testator's  own 
**  children,"  but  there  were  very  special  directions  that  if 
any  such  children,  and  their  issue,  should  die  in  the 
lifetime  of  any  husband  or  wife  with  whom  his  children 
should  have  intermarried,  he  gave  their  shares  to  his 
surviving  children  and  to  the  issue  of  such  of  his  chil- 
dren as  should  be  then  dead ;  it  being  his  will  that  none 
of  his  sons'  wives  or  daughters'  husbands  should  become 
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heirs  to  their  children's  property.  The  Vice-Chancellor 
thought  it  plain,  from  these  subsequent  and  special 
directions  as  to  the  issue  of  children,  showed  an  intention 
to  give  an  inheritable  interest. 

Moore  v.  Cleghom  was  also  still  more  strikingly  a 
single  devise,  for  the  sole  words  were,  "  I  give  and  devise 
my  freehold  piece  of  land  at,  and  also  my  copyhold,  &c., 
which  has  been  surrended  to  the  uses  of  this  my  will, 
unto  E.  A.  and  J.  E.,  their  heirs  and  assigns,  for  ever, 
upon  trust,  for  tlie  use  and  benefit  of  my  natural  boys/' 
It.  R.  C,  J.  P.  C,  and  M.  C.  C.  The  Lord  Chancellor 
said — "  It  is  quite  clear  here  that  the  testator  intended 
his  boys  to  take  all  which  he  gave  to  the  trustees.  So 
also  where  the  testator  intended  to  give  a  life  estate,  he 
does  so  carefully.'*  The  Lord  Chancellor  here  expressly 
guards  himself,  by  saying  that  he  decides  only  the 
simple  question,  '*  that  where  a  testator  gives  an  estate 
in  fee  to  trustees  for  the  use  of  others,  those  others  take 
the  fee."  All  these  cases  are  most  ably  considered  in 
11  Bythewood  382 — 387  ;  and  their  result  is  that  these 
indefinite  devises  in  wills  before  the  new  law  are  only 
thus  enlarged  to  estates  in  fee  by  construction  or  impli- 
cation, either  by  force  of  the  word  '*  estate  "  used  in  the 
very  words  of  the  devise  and  in  a  possessive  sense,  tliat  is 
where  its  omission  would  take  away  the  operation  of  the 
gift,  or  where  the  gift  to  the  trustees  and  the  ce%tiii  qtu 
tnisU  are  contained  in  one  simple  devise,  as  in  Moore  v. 
Cleghom.  And  certainly  the  Courts  have  never  shown 
any  inclination  to  strain  the  interpretation  of  wills  be- 
yond these  limits  as  against  the  heir  at  law. 

Appljdng  these  authorities  to  the  present  will  and 
codicils,  it  seems  to  me : — 

First,  that  the  gift  to  the  children  is  contained  in  a 
codicil  dated  1836,  two  years  after  the  gift  to  the  trus- 
tees in  1834 ;  and  therefore  in  this  respect  altogether 
distinguishable  fi*om  the  authorities.  Second,  that  all 
that  is  given  to  the  trustees  is  not  given  to  these  chil- 
dren, for  there  is  an  intermediate  estate  tail  io  Edtcari 
Tciry  for  life,  and  at  his  decease  to  the  heirs  of  his  body. 
Thirdly,  the  frame  of  this  will  and  codicil  are  the  very 
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opposite  of  the  wills  in  the  cases  cited ;  for  in  this  codicil 
there  is,  first,  a  distinct  devise  to  the  children  of  the 
three  persons  mentioned  and  described,  which  devise  can 
only  in  its  terms  confer  life  estates ;  and  the  subsequent 
direction  to  the  trustees  to  convey  is  a  separate  and  dis- 
tinct clause,  and  moreover  only  directs  to  convey  to  these 
children  accordingly,  i.e.,  according  to  the  above  previous 
devise  of  life  estates  only. 

Again,  the  construction  of  this  codicil  is  strongly  con- 
firmed by  reference  to  the  will  of  this  testator,  where  a 
similar  clause  is  used  after  devising  various  life  estates, 
estates  tail,  and  fee  simples  to  the  several  persons  named 
in  his  will.  The  testator  says,  **  And  I  do  hereby  give 
and  devise  my  said  estates,  lands,  and  tenements  accord- 
ingly," showing  that  this  form  of  expression,  subse- 
quently repeated  in  the  present  codicil,  was  merely  in- 
tended to  reiterate  the  previous  gifts,  and  not  to  enlarge 
them,  but  rather  to  prevent  them  from  being  enlarged 
by  any  implication  or  construction. 

It  is  also  of  great  importance  to  observe  that  in  this 
second  codicil  the  testator  has  by  express  terms  devised 
three  separate  estates  of  inheritance  by  proper  and  apt 
words — viz.,  the  house  in  Pitt-street  to  liosetta  Terry^ 
^*  her  heirs  and  assigns,  for  ever ; "  the  cottage  in  Castle- 
reagh-street  to  Edward  Terrify  "  his  heirs  and  assigns, 
for  ever ;  "  and  the  houses  in  Pitt-street  and  Macquarie 
Fields  to  Martha  Foxloiv  Hosking,  **  her  heirs  and 
assigns." 

With  such  repeated  devises  of  estates  of  inheritance 
in  immediate  contiguity  with  the  devise  to  children,  it 
would  be  very  dangerous  to  disregard  as  immaterial  tlie 
-absence  of  words  of  inheritance  in  the  latter  devise. 

For  these  reasons  I  am  of  opinion  that,  upon  the  true 
construction  oi  this  will  and  codicils,  and  according  to 
the  established  rules  and  maxims,  this  Court  would  be 
■straining  Moore  v.  Cleghorn  beyond  all  due  limits  if  it 
should  be  applied  to  this  testator's  will  and  codicils ; 
consequently  the  specific  devises  to  Henry  Marsh  lapsed 
to  the  heir-at-law,  and  the  conveyance  from  him  to  J.T. 
Hughes  on  17th  March,  1888,  ten  years  before  the 
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decision  in  Moore  v.  Cleghorn^  was  a  perfectly  valid  con- 
veyance of  Cobbity  and  Redmire,  and  that. £«f/<er 
Hughes,  the  defendant,  is  right  in  the  allegation  of  lier 
answer. 

Again,  with  reference  to  the  lapse  of  this  reversion  in 
fee  into  the  residuar}- devise,  instead  of  to  the  heir-at-law, 
it  is  well  known  that  the  cases  cited  as  to  the  lapse  of  re- 
versions in  fee  or  other  undisposed  of  interests,  as  vesting 
in  the  residuary  devisees  as  against  the  heir-at-law,  are 
all  cases  of  express  residuary  devises  of  an  inheritable 
estate,  in  fee  simple  ;  i.e.,  are  all  lapses  of  a  smaller  into 
a  greater  or  equal  estate  ;  but  here  the  lapse  is  of  a  re- 
mainder in  fee,  and  the  residuary  devise  being  for  life,  I 
cannot  see  how  such  estate  for  life  can  Receive  the  rever- 
sions in  fee,  and  consequently  the  heir-at-law's  estate,  on 
this  ground,  has  the  better  title  to  such  lapse. 

Lastly,  it  seems  to  me  that  the  words  here  used  by  the 
testator,  excepting  from  the  residue,  all  estates  herein- 
before specijically  othentnse  disposed  of,  are  very  strong 
against  including  Cobbity  and  Redmire,  being  such  as 
have  never  yet  been  decided  to  be  of  no  avail  in  with- 
drawing such  lapsed  estates,  and  are  obviously  of  gi'eat 
importance.    See  the  case  cited  at  p.  650,  Jai*m.,  Vol.  L 

We  now  come  to  consider  the  third  and  very  im- 
portant question  which  arises  upon  this  codicil,  and  these 
facts — viz. ,  are  the  trusts  of  this  residuary  devise,  express 
or  constructive  trusts.  For  even  if  this  Court  should  be 
of  opinion  that  upon  the  death  of  Marsh  without  issue 
during  testator's  life,  the  above  cases  applied  to  this  will 
and  codicils,  so  as  to  vest  the  legal  estate  of  Cobbity  and 
Redmire  in  the  trustees  and  not  in  the  heir-at-law,  still 
it  must  be  remembered  that  such  opinion  of  the  Court 
would  relate  only  to  the  devolution  of  title  or  vesting  of 
estate  in  these  properties  as  a  mere  question  of  convey- 
ancing ;  and  this  question  must  be  kept  by  the  Coui-t  per- 
fectly clear  from ,  and  is  in  fact  quite  a  separate  and  distinct 
question  from  the  present  liability  of  Mi*s.  Hughes  or  any 
other  parties  to  restore  to  the  trustees  either  these  farms 
or  properties,  or  any  other  properties  which  at  testator's 
death  possibly  formed  part  of  testator's  residuary  estate; 
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all  such  liability  to  restore  property  of  any  kind  depend- 
ing on  long  established  legal  and  equitable  rules,  maxims, 
and  principles,  which  are  totally  distinct  in  their  nature 
and  application  from  the  rules,  maxims,  and  principles  of 
convej'ancing  as  to  matters  of  title. 

The  importance  of  this  distinction  is  apparent  from 
the  words  of  the  25th  section  of  the  Limitation  Act, 
which  applies  only  to  cases  where  the  estate  is  vested 
and  upon  an  express  trust. 

Now  the  distinction  between  "express"  and  "con- 
structive "  trusts  has  been  well  established  by  many 
authorities — viz.,  first  by  the  Lord  Commissioner  Ash- 
ursVs  judgment  in  Townshend  v.  Toumshend  (a) ; 
secondly,  by  the  very  luminous  judgment  of  Sir  W. 
Grant  in  Beckf(yrd  v.  Wade  (b) ;  and  lastly,  by  Lord 
Plunketfs  judgment  in  Salter  v.  Cavanagh  (c),  and  by 
concurrent  decisions  of  the  Equit}'^  Courts  ever  since 
those  authorities. 

In  Beckford  v.  Wade,  Sir  W.  Grant  said,  constructive 
trusts  are  "  made  out  through  the  evidence  in  the  cause 
by  certain  facts  established ;"  and  Lord  PlunketVs  ex- 
pressions are  to  the  same  effect — an  express  trust  is  one 
necessarily  "  to  be  collected  from  the  terms  of  the  will 
itself- — a  constructive  trust  does  not  arise  on  the  face  of 
the  instrument  itself,  but  is  to  be  made  out  by  evidenced 

This  doctrine  is  also  well  illustrated  by  the  well-known 
equitable  distinctions  between  actual  and  constructive 
fraud,  and  express  and  constructive  notice. 

Again,  by  comparing  the  sections  16-18,  with  section 
8  of  11  Geo.  IV.,  and  1  W.  IV.,  c.  60,  as  to  express 
trusts  as  contrasted  with  constructive  trusts,  and  con- 
sidering Sir  C.  C  Pepys'  observations  in  Re  Deardon  (d), 
we  find  the  distinction  recognised  precisely  as  I  have 
laid  it  down  above. 

With  reference  to  these  authorities,  Mr.  Justice  Story 

says  (e),  "  Express  trusts  are  those  which  are  created  by 

the  direct  and  positive  acts  of  the  parties  by  some 

writing  or  deed  or  will.     Not  that  in  those  cases  the 

(a)  1  Br.  C.  C.  60  ;  1  Cox.  28  (1788).     (ft)  17  Ves.  87  (1810). 
le)  1  Dr.  k  Wa.  668  (1838).  (rf)  3  M.  k  K.  610-13  (18). 

(e)  Vol.  2,  p.  329. 
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language  of  the  instrument  need  point  out  the  very 
nature,  character,  and  limitations  of  the  trusts  in  direct 
terms,  ipsissimis  verbis  ;  for  it  is  sufficient  that  the  in- 
tention to  create  it  can  be  fairly  collected  upon  the  face 
of  the  instrument  from  the  terms  used ;  and  the  trust  can 
be  drawn,  as  it  were  ex  viscejiius  verborum.  Implied 
trusts  are  those  which  are  deducible  from  the  nature  of 
the  transaction,  as  a  matter  of  clear  intention,  although 
not  found  in  the  words  of  the  parties,  or  which  are  super- 
induced upon  the  transaction  by  operation  of  law  as 
matter  of  equity,  independent  of  the  particular  intention 
of  the  jiartiesJ* 

So  also  Mr.  Spencers  Eq.  Jur.  (a),  defines  con- 
structive trusts  to  be  **  trusts  which  depend  upon  con- 
clusions of  law,  independently  of  contract,  &c.,  and  often 
arise  in  cases  where  there  was  no  intention  to  create  a 
trust  on  the  pai-t  of  any  of  the  parties  concerned. 

The  plaintiff's  bill  also  admits  this  well  established 
rule  by  praying  this  Court  to  make  a  declaration  that 
the  hereditaments  claimed  specially  by  this  bill,  formed 
parts  of  the  residuary  estate  of  the  testator ;  a  prayer 
which  is  not  only  unnecessary,  but  absurd,  if  Cobbity 
and  Redmire  tvere  expressly  given  upon  trust ;  but  this 
is  the  appropriate  and  proper  prayer,  when  the  power  of 
the  Court  is  invoked  to  construe  the  will  and  to  declare 
trusts  not  being  expressed  but  arising  by  operation  of 
law. 

Subsequently  to  the  argument  on  this  case  two  cases 
have  been  referred  to  by  Mr.  Gordon  (of  course  also 
communicated  to  the  defendants)  upon  which  I  must 
make  one  or  two  observations  ;  the  cases  sve  Bullock  v. 
Downes  (h),  originally  heard  before  the  Master  of  the 
Rolls  (c),  and  Lister  v.  Pickford  (d). 

In  the  fonner  case,  Bullock  v.  Downes,  trustees  had 
divided  and  paid  the  funds  of  a  known  and  ascertained 
residue  among  several  parties  in  exclusion  of  another 
party  admitted  by  the  defendants  to  be  entitled  to  share 
in  the  funds ;  the  trust  also  had  been  admitted  and  had 


(a)  Vol.  1,  p.  508-9.   (6)  9  H.  L.  C.  1  (18). 
(d)  34  L.  J.  Cli.  582  ;  11  Jur.  N.  S.  649 


(c)  25  Beav.  61. 
(June  1865). 
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been  acted  upon  in  all  its  liabilities  up  to  the  filing  of 
the  biU.  Neither  the  case  nor  the  decision  has  any 
application  whatever  to  the  present  case — except  perhaps 
in  the  Lord  Chancellor's  observations  of  law,  as  to  the 
reluctance  of  the  Court  to  interfere  with  constructions, 
though  erroneous,  when  long  acquiesced  in. 

In  Lister  v.  Pickford,  the  trustees  entered  upon  the 
lands  as  trustees,  and  the  decision  would  only  apply  to 
the  present  case  if  Mrs.  Hughes  had  entered  upon  the 
lands  in  1854,  when  she  appears  to  have  been  induced  to 
accept  the  trusteeship  in  the  place  of  a  deceased  trustee, 
she  having  been  in  adverse  possession  and  actual  pos- 
session of  all  these  three  properties  since  1844  or  1851, 
in  her  own  right. 

The  authority  is  in  fact  strongly  in  favour  of  the  de- 
fendant; for  the  Master  of  the  Rolls  says: — **  As  the 
testator  died  in  1842,  and  the  bill  was  not  filed  till 
August  1868,  the  plaintiff,  if  time  was  running  against 
him  the  whole  of  that  time,  was  now  clearly  banned." 
That  is,  the  sections  of  the  Limitation  Act,  other  than 
the  25th,  would  bar  the  plaintiff;  which  he  could  not 
have  said  if  the  general  residuary  devise  was  j>er  se  an 
express  trust  of  the  particular  estate  claimed  in  that  case. 
This  case  is  also  useful  because  there  was  no  specific 
devise  of  the  property  claimed  to  be  included  in  the  re- 
siduary clause;  and  the  plaintiff,  therefore,  asked  for  a 
declaration  that  this  particular  estate  formed  part  of  the 
residuary  estate ;  which  declaration  would,  as  I  have 
already  shown,  be  unnecessary,  and  indeed  absurd,  if  the 
plaintiff  could  have  contended  that  the  general  residuary 
devise  was  express  as  to  any  particular  estate. 

This  authority,  therefore,  plainly  supports  the  de- 
fendant's construction  of  the  statute  and  of  this  residuary 
clause. 

But  there  is  another  ver}^  recent  case,  viz.,  Rolfe  v. 
Gregoi^  (a),  before  the  Lord  Chancellor  Westbury, 
January  1865,  which  adopts  the  definition  I  have  given 
of  a  constructive  trust,  that  it  is  raised  by  operation  or 
construction  of  law.     The  Vice-Chancellor  had  limited 
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the  relief  given  to  the  plaintiff  by  allowing  the  defendant 
the  benefit  of  this  statute,  upon  the  ground  that  he  was 
only  a  constructive  trustee  by  receiving  specific  and  ex- 
press trust  funds  from  the  executor,  who  was  named  the 
trustee  in  the  will;  but  the  Lord  Chancellor  in  reversing 
this  decree  admits  the  Vice-Chancellor's  reasoning,  but 
shows  that  the  defendant,  by  receiving  the  trust  fund 
expressly  mentioned  as  such  in  the  will  froin  the  executor 
and  trustee,  was  on  the  facts  cognisant  of  the  fi*audulent 
abstraction  of  the  trust  property,  and  had  been  guilty  of 
a  fraudulent  receipt  and  appropriation  of  such  fund  by 
the  defendant  for  his  own  benefit. 

Relief  in  such  cases,  said  Lord  Westbtiry,  is  founded 
on  the  fraud,  not  on  the  constructive  ti*ust.  Here  it  is 
not  pretended  that  any  fraudulent  transfer  has  taken 
place,  but  relief  is  claimed  simply  on  the  ground  of  title 
and  an  express  trust,  and  on  nothing  else  whatever.  In 
fact,  so  far  from  pretending  any  fraud  on  the  part  of 
Mrs.  Hughes  or  those  through  whom  she  claims,  the  bill 
asks  that  she  may  be  directed  to  admit  the  trustees  of  the 
will  into  the  possession  of  those  three  properties  as  joint 
trustees  with  herself. 

Applying  all  the  above  mentioned  authorities  and 
principles  to  the  present  case,  as  the  testator  expressly 
devises  these  estates  of  Cobbity  and  Redmire  henefimlly 
to  Henry  Marsh,  it  is  impossible  to  contend  successfully 
that  quoad  these  particular  estates, the  same  testamentary 
instrument  can  be  held  to  contain  an  express  trust  of 
such  two  estates  to  the  residuary  devisees,  merely  because 
by  the  operation  of  rules  of  law,  contrary  to  all  the  ex- 
press words  of  the  testator,  and  by  proving  aliunde  the 
death  oi  Henry  Marsh  without  issue  during  the  testator's 
lifetime,  and  by  evidence  in  the  cause,  these  two  estates 
became,  in  fact,  a  part  of  the  testator's  residuary  estates. 

As  I  have  already  said,  the  fallacy  of  the  plaintiff's 
argument  in  this  respect  seems  to  me  to  arise  from  con- 
founding rules  of  title  in  conveyancing  with  rules  of 
equity  as  to  express  and  constructive  ti*usts,  which  are 
two  perfectly  distinct  and  separate  subjects,  without  any 
necessary  connection  whatever. 
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But  it  must  also  be  borne  in  mind  that  if  the  residuar}^ 
gift  be  held  to  confer  inheritable  estates  by  consti'uction 
or  implication  of  law,  this  renders  the  trust  constructive 
or  implied  also ;  and,  therefore,  not  express.  See  on  this 
point  Bythewood,  Vol.  11,  when  considering  the  case  of 
Moore  V.  Cleghorn, 

The  preceding  remarks  apply  of  course  chiefly  to 
Cobbity  and  Redmire;  but  with  regard  to  the  175  acres 
not  specially  mentioned  in  the  testator's  will,  I  am  not 
prepared  to  hold  that  a  general  residuary  devise  upon 
trust  of  property  altogether  undescri  bed  in  the  will,  will 
create  an  ** express  trust"  under  the  25th  section  of  the 
Limitation  Act,  either  quoad  those  particular  175  acres 
or  quoad  any  particular  property  which  may  be  proved 
at  any  future  time  beyond  twenty  years  from  testator's 
death  to  have  formed  part  of  the  testator's  residuary 
estate  at  the  time  of  his  death.  Such  a  doctrine  would 
be  fraught  with  the  most  dangerous  consequences  to  all 
our  real  property  titles — is  altogether  inconsistent  with 
common  sense  and  just  equity — and  is  altogether  unsup- 
ported by  any  authority  that  I  am  aware  of.  To  hold 
such  a  rule  would  obviously  be  contrary  to  the  verj^ 
foundation  of  the  reasons  for  protecting  express  trusts 
from  the  Statute  of  Limitation ;  which  is,  that,  by  being 
expressed  on  the  face  of  the  instrument,  all  parties  have 
notice  expressly  of  such  trust,  and  are  not  liable  to  be 
misled  by  the  uncertainties  of  evidence — dehors  the  in- 
strument. 

To  put  this  point  very  simply :  Can  it  be  argued  that 
a  general  devise  of  undescribed  estates  upon  trust,  gives 
express  notice  to  all  parties  of  these  trusts,  just  as  if  such 
estates  were  expressly  scheduled  in  the  will,  as  these 
plaintiffs  are  obliged  to  schedule  them  to  their  bill?  It 
seems  to  me  too  absurd  to  contend  further  against  such 
a  construction. 

It  must  also  be  remembered  that  the  parties  beneficially 
interested  in  all  general  residuary  trusts  are  amply  pro- 
tected by  the  well  known  equitable  rules  as  to  requiring 
trustees  to  ascertain  such  residuary  trusts  within  reason- 
able time;  and  if  the  cestui  que  trusts  permit  the  twenty 
D — 5 
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3'ears  allowed  by  the  Statute  of  Limitations  to  expire 
without  requiring  any  such  properties  to  be  sued  for  or 
otherwise  recognised  as  between  trustees  and  cestui  que 
truBts  as  part  of  the  trust,  I  am  not  disposed  indirectly 
to  extend  the  liability  of  trustees  in  such  respects  beyond 
the  present  limits  of  equity,  which  I  certainly  should  do 
if  this  bill  were  allowed. 

To  put  this  point  generally :  Can  it  be  contended  that 
all  estates  are  to  be  declared  as  held  upon  "  express 
trusts,"  merely  because  it  may  be  discovered  above 
twenty  years  after  a  testator's  death  that  according  to 
certain  events,  facts,  and  evidence,  or  upon  the  true  con- 
struction of  certain  deeds  cmd  writings  of  conveyancing, 
and  by  operation  of  certain  rules  of  law,  or  by  any  other 
devolutions  of  title,  whether  by  lapse  from  a  testator's 
will  and  codicils,  as  in  Cobbity  and  Redmire,  or  in  any 
other  way  by  construction  of  such  will  and  codicils,  such 
estates  might  have  been  lawfully  claimed  at  the  testator's 
death,  or  within  twenty  years  from  testator's  death,  as 
part  of  his  undescribed  residuary  estate  upon  the  trusts 
thereof? 

The  only  remaining  point  under  the  Statute  is 
as  to  the  existence  of  any  disability  which  might  have 
been  alleged  as  to  any  of  the  plaintiffs ;  but  the  only 
paragraph  of  the  bill  on  this  point  is  the  7th,  viz., 
*  *  That,  previous  to  the  year  1 889,  the  parties  beneficially 
interested  under  the  said  will  and  codicils  were  infants 
under  the  age  of  twenty-one  years."  It  seems  to  me  im- 
possible to  understand  this  allegation  as  setting  up  any 
definite  disability,  either  in  the  plaintiffs  or  any  other 
persons  beneficially  interested  in  the  said  lands  within 
the  period  of  twent}'^  years  before  filing  the  original  bill 
in  1862. 

With  regard  to  the  175  acres,  the  defendant  appears 
to  have  been  simply  in  possession  of  such  lands  adjoining 
Cobbity  and  Bedmire.  The  answer  schedules  no  deeds 
as  to  this  property ;  and  there  is  not  the  slightest  evidence, 
by  deeds  or  otherwise,  that  I  am  aware  of,  as  to  the  title 
of  the  defendant,  or,  indeed,  of  the  plaintiffs,  except  that 
these  175  acres  were  probably  occupied  by  the  testator 
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under  some  contract  with  the  original  grantee,  all  evi- 
'dences  of  which  are  now  lost.  Mrs.  Hughes  title,  there- 
fore, is,  on  the  evidence,  simply  a  title  of  adverse  pos- 
session. 

Lastly,  with  reference  to  the  equitable  doctrines  of 
laches  and  of  acquiescence,  which  it  is  well  known  are 
4iltogether  independent  of  the  Statutes  of  Limitation,  and 
are  often  applied  even  to  cases  of  express  trusts — ^it  is 
observable  here: — 

First,  that  from  the  year  1838  till  the  year  1862,  no 
<;laim  to  any  of  these  three  properties  was  made,  although 
•Cobbity  and  Redmire  were  expressly  mentioned  in  the 
will,  and  therefore  the  attention  of  the  trustees,  and  of 
the  nine  children,  thus  expressly  directed  to  these  pro- 
perties, as  having  belonged  to  the  testator. 

Secondly,  there  is  only  one  of  these  nine  children  who 
now,  after  twenty-six  years,  can  be  induced  to  become  a 
plaintiff  to  the  present  suit, — the  other  two  surviving 
-children,  who  have  not  parted  with  their  shares,  having 
declined  to  join  in  this  suit,  and  are  therefore  made  de- 
fendants. 

Thirdly,  the  other  plaintiffs  are — 1.  T.  W.  Smart, 
who  became  a  purchaser  in  1851,  of  one-ninth  of  the 
said  residuary  estate  from  John  Stirling,  who  had  been 
the  purchaser  in  1848,  of  the  ninth  originally  vested  in 
Martha  Theresa  Hughes,  a  daughter  of  J.  T.  Hughes. 
2.  The  plaintiff,  W.  W.  BiUyard,  who  became  a  pur- 
chaser in  1857  of  two-ninths  of  the  said  residuary  estate, 
from  the  two  other  children  of  John  Terry ;  being  also 
a  purchaser  of  a  third  ninth  in  1859,  from  a  son  of  J.  T. 
Hughes ;  and  again  in  1862,  a  further  purchaser  of  a 
fourth  ninth  of  the  said  residuary  estate  from  the  trustees 
for  another  daughter  of  J.  T.  Hugltes ;  and  3,  the  four 
other  plaintiffs,  Messrs.  Osborne,  being  entitled  as  repre- 
sentatives of  their  late  father  to  the  ninth  of  the  said 
residuary  estate,  which  he  had  purchased  in  1858,  from 
Priscilla  Hughes,  the  other  daughter  of  J.  T.  Hughes. 

Fourthly,  it  is  impossible  not  to  observe  the  very  un- 
usual circumstance  of  Mrs.  Hughes  having  been  ap- 
pointed a  trustee  of  this  residuary  estate  in  1854,  when 
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she  and  her  husband  had  been  openly  in  possession  of 
these  three  properties  ever  since  1838,  under  the  con- 
veyance to  J.  T.  Hughes  by  the  heir-at-law.  I  am  far 
from  looking  upon  this  appointment  as  making  her  sub- 
sequent possession  as  ceasing  to  be  "  adverse."  It  seems 
to  me  to  be,  under  all  the  circumstances  of  the  case,  one 
of  the  most  convincing  pr(y)fs  of  acquiescence  in  her  title 
and  conduct  that  could  possibly  have  been  suggested. 
At  the  same  time  I  cannot  help  feeling  some  degree  of 
curiosity  as  to  what  legal  advice  she  received  before  she 
was  induced  in  1854  to  accept  such  a  very  unusual  ap- 
pointment for  a  female,  which  has  now  been  contended 
to  have  indirectly  so  materially  affected  her  position. 

It  is  impossible  for  me  now  to  cite  and  explain  all  the 
authorities  and  equitable  doctrines  applicable  to  all  these 
circumstances  which  I  have  thus  mentioned  as  bearing 
upon  the  conduct  and  position  of  the  parties ; — but  I 
may  state  generally,  that  I  do  not  believe  that  a  Court 
of  Equity  could  ever  apply  the  doctrines  of  acquiescence 
and  laches  with  greater  propriety  or  with  less  hesitation 
than  in  the  present  case.  I  do  not  believe  that  the  Equity 
reports  contain  an}'  case  in  which  the  acquiescence  as 
well  as  the  laches  have  been  so  widely  extended,  amoii^ 
so  many  parties,  during  so  long  or  so  continuous  a 
period,  or  so  totally  unaccounted  for  by  any  excuse  ©r 
any  special  circumstances ;  nor  where  the  possession  of 
the  defendant  has  been  so  open,  avowed,  and  un- 
questioned. 

Nor  can  I  altogether  omit  at  least  to  mention,  that,  if 
this  Court  were  now  to  set  aside  the  deed  of  March  1838 
as  void,  it  is  now  quite  impossible  to  restore  to  the  de- 
fendant her  right  as  against  the  testator's  estate  for  the 
cattle  then  relinquished  to  that  estate  as  a  consideration 
for  that  conveyance. 

Upon  this  point  Lord  Brougham's  remarks  in  CUJton 
V.  Cockbum  (a),  and  Lord  CajnpbeWs  in  Doicnes  v. 
Bullock  (6),  seem  strongly  confirmatory  of  the  de- 
fendant's right  to  protection  against  the  present  bill. 


(a)  3  M.  &  K.  100. 


{h)  9  H.  L.  C.  1. 
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For  the  reasons  I  have  thus  explained,  I  think  that 
this  bill  ought  to  be  dismissed  with  costs. 

Faucett,  J.  The  facts  of  the  case  have  been  so  often 
and  so  fully  stated,  that  I  deem  it  unnecessary  to  refer 
to  them  with  any  degree  of  particularity.  I  shall,  there- 
fore, confine  my  observations  chiefly  to  the  questions  of 
law  that  have  arisen. 

Mrs.  Hughes,  the  principal  defendant  in  this  suit,  is  a 
trustee  under  the  will  of  Samuel  Terry,  having  been  so 
appointed  in  the  year  1854.  She  is  also — and  had  been 
for  some  time  previously' to  1854 — in  actual  possession  of 
the  lands  in  question  in  the  suit — viz.,  the  farms  of  Cob- 
bity  and  Redmire,  and  the  175  acres  adjoining.  And 
the  first  question  that  arises  is,  whether,  being  such 
trustee,  and  being  in  such  actual  possession,  she  is  a 
trustee,  under  that  will,  of  those  particular  lands ;  and 
if  so,  whether  she  holds  them  as  such  trustee  under  an 
express  trust,  i.e,,  a  trust  expressed  in  the  will ;  in  other 
words,  whether  these  lands  are  vested  in  her  upon  an 
express  trust,  so  as  to  bring  her  within  the  terms  of  the 
25th  section  of  the  Statute  of  Limitations,  3  and  4 
W.  IV.,  c.  27,  and  so  prevent  the  claims  of  the  cestuis 
que  trusts  under  that  will,  against  her  as  trustee,  from 
being  barred  by  lapse  of  time. 

In  order  to  determine  this  question,  it  is  necessary,  in 
the  first  place,  to  ascertain  in  whom,  according  to  the 
will  and  the  codicils  thereto,  the  lands  vested  upon  the 
death  of  the  testator.  And  for  this  purpose  we  must 
consider  the  terms  of  those  instruments. 

I  shall  for  the  present  confine  myself  to  the  lands  of 
Cobbity  and  Redmire,  which  are  expressly  mentioned  in 
the  will.  The  175  acres,  not  being  specifically  men- 
tioned, stand  on  a  somewhat  diflferent  footing. 

Now,  under  the  will  of  1824  there  was  a  devise  of  the 
lands  of  Cobbity  and  Redmire  to  Henry  Marsh  in  tail. 
It  will  be  observed  that  the  reversion  in  fee  of  these 
lands  is  nowhere  in  the  will  specifically,  or  expressly, 
i.e.,  by  name,  disposed  of.  That  reversion,  therefore,  if 
it  were  not  for  the  subsequent  devise  to  Edward  Terry, 
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would  be  in  the  testator  and  bis  beirs.  But,  by  that 
subsequent  devise,  the  testator  gives  certain  estates  and 
lands  mentioned  by  name,  and  '^  all  and  singular  other 
his  messuages,  farms,  lands,  and  hereditaments  of  eveiy 
description,  not  thereinbefore  disposed  of  by  hinif  and 
wheresoever  lying  and  being,  and  whether  in  possession, 
remainder,  or  expectancy,"  to  Edward  Terry  in  tail. 

Now,  as  the  reversion  in  fee,  expectant  upon  the 
estate  tail  to  Henry  Marsh,  of  Cobbity  and  Redmire,. 
had  not  been  before  disposed  of,  it  is  clear  that,  by  this 
species  of  residuary  devise,  Edtvard  Teri'y  was  entitled 
to  an  estate  tail  in  those  lands,  to  be  taken  or  carved  out 
of  this  reversion — the  ultimate  reversion  being  still  left 
in  the  testator  and  his  heirs. 

So  the  matter  stood  according  to  the  will  of  1824. 

But  by  the  codicil  of  1834  the  testator  revokes  this 
devise  to  Edward  Terry ;  and  particularly — in  express 
words — ^revokes  the  residuary  devise  in  tail  to  him,  and 
devises  by  name  the  same  lands,  which  by  the  will 
of  1824  he  had  given  to  Edward  Terry ,  '*  and  all  other 
his  real  estates  not  otherwise  disposed  of  by  his  said  will 
or  by  this  codicil,"  to  trustees  in  fee. 

Now,  as  by  the  will  of  1824,  Edward  Terry  had  an 
estate  tail  carved  out  of  the  revension  in  fee,  expectant 
upon  the  estate  tail  of  Henry  Marshy  so,  by  this  codicil 
of  1884,  the  whole  of  that  reversion  in  fee  being  devised 
to  the  trustees,  the}^  by  such  devise,  acquire  a  remainder 
in  fee,  expectant  upon  the  same  estate  tail  of  Henry 
Marshy  that  is,  a  remainder  in  fee  in  Cobbity  and  Red- 
mire.  It  is  precisely  the  same  as  if  the  devise  were — of 
Cobbity  and  Redmire — to  Henry  Marsh  in  tail,  remaia- 
der  in  fee  to  the  trustees. 

Next,  what  is  the  effect  of  the  death  of  Henry  Marsh 
in  the  testator's  life  time  ? 

It  is  simply  this:  the  remainder  in  fee  to  the 
trustees  is  accelerated,  and  takes  effect  as  an  imme* 
diate  devise  in  fee  (a) ;  and  accordingly,  upon  the 
testator's  death,  the  trustees  take  at  once,  or  are  entitled 

(a)  11  Jarm.  Ck)nv.  Wills  210,  and  1  Jarm.  on  Wills  48M,  «nd 
the  cases  cited. 
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to  an  estate  in  fee  in  possession  in  those  lands  of  Cobbity 
and  Bedmire — in  other  words,  those  lands  are  vested  in 
the  trustees  in  fee.  And  that  they  are  so  vested,  in  my 
opinion,  clearly  appears  from  the  express  terms  of  the 
will  and  codicil,  without  having  recourse  to  any  extrinsic 
evidence,  except,  no  doubt,  the  evidence  of  Henry 
Marsh's  death ;  which  evidence,  however,  is  only  neces- 
sary for  the  purpose  of  showing  when  the  remainder  in 
fee  was  to  take  efifect.  For,  whether  Henry  Marsh  died 
after  the  testator,  without  issue,  or  before  the  testator, 
the  remainder  in  fee  is  equally  given  in  express  terms  to 
the  trustees ;  the  only  difference  being  that  in  the  one 
case  the  estate  of  the  trustees  comes  into  possession  at  a 
later,  in  the  other  at  an  earlier  period. 

So  far  for  the  legal  estate.  And  now,  on  what  trusts 
were  these  lands  so  vested  in  the  trustees  ?  Clearly  on 
the  trusts  expressed  in  the  codicil  of  1834,  as  modified 
by  the  codicil  of  1836,  viz.,  that  the  trustees  should  allow 
Edward  Ten^y  to  enter  upon  all  the  lands  devised  to 
them,  including  under  the  residue  the  lands  in  question 
— and  take  the  rents  and  profits  for  life,  and  that  after 
his  death  they  should  convey  to  his  "heirs,"  as  they 
respectively  attained  the  age  of  twenty-one  years,  and  in 
case  he  should  die  without  leaving  issue — an  event  which 
has  happened — then,  by  the  codicil  of  1836,  that  they 
should  convey  to  the  children,  who  should  be  then  living, 
of  John  Terry,  John  Terry  Hughes,  and  Martha 
Foxlow  Hosking  as  tenants  in  common.  These  are  the 
trusts  expressly  set  forth  on  the  face  of  the  codicil.  It 
has  been,  however,  suggested,  during  our  deliberations 
on  this  case — although  the  point  was  scarcely,  if  at  all, 
mentioned  in  argument,  and  cei*tainly  not  pressed — that 
the  trusts  in  this  case  are  constructive  trusts,  and  not 
express  trusts ;  because,  it  is  said,  the  death  of  Henry 
Marsh  must  be  proved  by  extrinsic  evidence,  and  upon 
his  death  before  the  testator,  his  estate  lapsing,  the 
estate  in  the  trustees  would  arise  by  operation  of  law. 

Even  if  this  were  so,  it  would  only  come  to  this,  that 
the  estate  wovld  vest  in  the  trustees  by  construction  or 
operation  of  law.     But  by  what  combination  of  facts  or 
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circumstances  proved  by  extrinsic  evidence  or  otherwise, 
the  trusts  declared  by  the  will  could  be  implied,  or  con- 
strued by  law  to  arise,  it  is  impossible  to  conceive. 

Now  the  question  whether  or  not  trusts  are  con- 
structive depends,  not  on  the  nature  or  character  of  the 
trusts,  but  on  the  circumstances  under  which,  or  the 
manner  in  which,  the  estate  to  which  they  are  sought  to 
be  attached  has  been  acquired,  or  has  come  into  pos- 
session. 

Admitting  this,  and  admitting  also  that,  to  bring  a 
case  within  the  25th  section  of  the  statute,  the  lands 
must  be  vested  by  the  instniment,  as  well  as  the  trusts 
declared  by  it,  I  have  shown — if  I  am  correct  in  the 
view  I  have  taken — that  a  remainder  in  fee  is  expressly 
given  to  the  trustees — evidence  of  Hemnj  Marshes  death 
only  showing  when  that  estate  is  to  take  effect — and  that 
the  objects  of  the  trust  are  also  expressly  declared. 

We  have  thus  apparent  on  the  face  of  the  instruments 
everything  that  is  necessary  to  constitute  an  express 
trust — the  trustees  named,  the  subject  clearly  indicated, 
and  the  objects  of  the  trusts  specifically  and  expressly 
declared. 

Some  doubt  has  been  raised  in  the  same  manner  as  to 
whether  the  "children"  of  John  Terry,  John  Terry 
Hiufhes,  and  Martha  Foxlow  Hosking  were  entitled  to 
an  estate  in  fee,  or  only  an  estate  for  life.  But  I  think 
it  is  clear,  from  the  words  of  the  codicil,  that  the  testator 
intended  that,  after  certain  devises,  those  children  should 
take  the  whole  of  the  residue  of  the  reversion  which 
had  been  in  himself,  i.e.y  an  estate  in  fee ;  and  it  has 
been  decided  that  where  lands  are  devised  by  will  dated 
before  the  late  Wills  Act,  to  trustees  in  fee  for  a  person 
without  any  limitation,  the  cestui  que  trust — where  at 
all  events  such  intention  is  clear — would  take  an  equi- 
table estate  co-extensive  with  the  legal  estate  devised  to 
the  trustees.  Of  course,  if  the  contrary  intention  be 
clear,  the  rule  will  not  apply.  See  Moore  v.  Cleghorn  (a), 
following  Challenger  v.  Sheppard  Qj),  and  Knight  v. 
Selhy  (c).  The  intention  therefore  being  clear  and  the 
(a)  12  Jur.  591.  {h)  3  T.  R.  597.  (c)  3  M.  &  G.  92. 
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words  sufficient,  I  am  of  opinion  that  the  cestuis  que 
t}^v>«t8  in  this  case  are  entitled  to  an  estate  in  fee. 

I  have  gone  through  this  part  of  the  case  with  perhaps 
unnecessar}' fulness ;  but  I  have  done  so  chiefly  in  con- 
sequence of  doubts  that  were  suggested  during  our  con- 
ferences. 

Having  thus  shown  the  position  of  the  trustees  and 
the  cestuis  qite  trusts  under  the  will  and  codicils,  let  us 
see  what  next  takes  place. 

Upon  the  testator's  death,  in  1838,  Edward  Terry 
•enters  and  takes  possession,  amongst  other  lands,  of  the 
lands  of  Cobbity  and  Redmire.  He  was  clearly  entitled 
only  to  an  estate  for  life,  or,  at  the  utmost,  to  an  estate 
tail.  But  by  a  mistake,  in  which  all  parties  appear  to 
have  shared,  he  was  supposed  to  have  had  the  fee.  This 
mistake,  I  may  say  in  passing,  in  all  probability  arose 
from  the  fact  being  overlooked,  or  its  eflFect  not  con- 
sidered, that  the  devise  to  Hem^y  Marsh  was  only  of  an 
estate  tail ;  for,  if  it  had  been  of  an  estate  in  fee,  and 
the  whole  interest  of  the  testator  in  these  lands  had  so 
been  disposed  of,  the  devise  having  lapsed,  the  estate  so 
lapsing  would  have  passed  to  Edward  Terry  as  heir-at- 
law. 

Edward  Terry  then,  being  in  possession,  by  indenture 
of  March  1838,  purports,  along  with  Rosetta  Terry,  one 
of  the  trustees  named  in  the  will,  and  John  Terry,  who 
had  no  interest  whatever  in  the  lands,  but  who  appears 
to  have  joined  as  executor  of  the  testator,  to  convey,  for 
the  considerations  mentioned,  the  lands  of  Cobbity  and 
Redmire  to  John  Terry  Hughes,  another  of  the  trustees 
named  in  the  will,  in  fee.  And  under  this  conveyance 
John  Terry  Hughes  at  once  entered.  If  this  conveyance 
had  been  to  a  stranger,  instead  of  to  one  of  the  trustees, 
it  is  quite  clear  that  twenty  years'  possession  under  it 
would  have  been  a  bar  not  only  against  the  trustees,  but 
also  against  the  cestuis  que  trusts.  And  it  is  now  con- 
tended that,  as  this  conveyance  was  made  honestly  and 
under  a  belief  on  all  sides  that  Edward  Terry  had  a 
right  to  convey  in  fee,  and  as  John  Terry  Hughes 
entered  under  it  and  professed  all  along  to  hold  under  it 
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for  his  own  benefit,  therefore  the  possession  and  enjoy* 
ment  of  the  latter  must  be  treated  as  adverse  to  the  rights 
of  his  cestuis  que  ti-usU — ^in  other  words,  that  this  tortious^ 
conveyance  must  .place  him — a  trustee  upon  express 
trusts — in  the  same  position,  in  respect  to  the  Statute  of 
Limitations,  as  if  he  were  a  stranger.  Now,  if  this  were 
so,  I  confess  I  cannot  understand  why  the  25th  sectioDi 
should  have  been  passed,  which  makes  time  immaterial 
in  such  a  case  until  the  trust  is  disturbed — ^a  disturbance 
which  can  only  be  effected  by  such  a  denial  of  the  trust 
as  takes  place  when  the  trustee  sells  to  a  third  party  (a) ; 
not  surely  when  the  trustee  takes  a  conveyance  to  himself 
and  enters  into  possession  of  the  trust  propert}',  intending 
to  do  so,  however  honestly,  for  his  own  benefit. 

Besides,  admitting  that  the  conveyance  inured  to  tb& 
benefit  of  John  'Terry  Hughes  during  the  life  o{  Edward 
Terry,  still  I  am  of  opinion,  both  upon  the  authorities 
and  upon  principle,  that,  when  he  retained  and  continued 
in  possession  after  the  death  oi Edward  Terry,  that  con- 
tinued possession,  no  matter  how  originally  obtained,, 
must  be  treated  as  his  possession  as  trustee.  Whether 
or  not  he  knew  that  he  was  a  trustee,  or  intended  to  hold, 
or  believed  honestly  and  bona  fide  that  he  did  hold,  in 
,  his  own  right  and  for  his  own  benefit,  seems  perfectly 
immaterial.  It  is  sufiicient,  if  being  a  trustee  he  got— 
no  matter  how — and  held  possession,  his  possession  in 
such  case  must  be  taken  to  be,  and  treated  as,  his  pos- 
session as  trustee,  and  for  the  benefit  of  his  cestuis  que 
titists.  He  had  accepted  and  was  clothed  with  the  trusts ; 
and  as  trustee  he  was,  upon  the  death  of  Edward  Terry,. 
if  not  in  possession,  not  only  entitled  but  bound  to  enter 
into  possession.  If  a  stranger  had  been  then  in  possession, 
it  was  his  duty  to  eject  him  ;  and  being  himself  in  pos- 
session, it  was  equally  his  duty  to  hold  for  his  cestui^ 
que  trusts.  No  possession  of  a  trustee  can  be  adverse  to 
his  cestuis  que  trusts.  If  it  were  otherwise,  who  could 
assert  or  protect  then*  rights  ?  No  one  else  could  bring 
ejectment.  If  a  trustee  were  allowed  to  set  up  as  an 
answer  to  the  claim  of  his  cestuis  que  ti^sts  that  he  had 
(a)  Siigd.  R.  P.  Stat.  103  (1st  ed.) 
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obtained  the  trust  estates  for  his  own  benefit,  honestlj?^ 
and  for  good  consideration,  and  in  absolute  ignorance  of 
the  rights  of  his  cestuis  que  trusts,  it  is  manifest  that  a 
door  would  be  opened  wide  for  fraud.  At  all  events, 
the  result  of  all  the  authorities  that  I  have  examined 
appears  to  me  to  be,  that  this  cannot  be  done. 

The  possession,  then,  oiJolin  Terry  Hughes  must,  in 
my  opinion,  be  considered  the  possession  or  as  for  the 
benefit  of  his  cestuis  que  trusts ;  and  this  possession 
continued  until  his  death  in  October  1853.  And  up  to 
this  period,  in  my  opinion,  the  Statute  of  Limitations 
had  not  begun  to  run  ;  and  accordingly,  in  this  view  of 
the  case,  this  suit  has  been  commenced  in  time,  without 
any  reference  to  the  circumstance  of  Mrs.  Hugheshemg 
a  trustee. 

But  further,  Mrs.  Hughes,  the  defendant,  having  on 
the  death  of  her  husband  taken  possession  of  the  lands 
in  question,  no  doubt  under  the  belief  that  he  had  held 
them  in  his  own  right,  is,  in  1854,  appointed  a  trustee 
under  the  will.  Now  the  same  principles,  in  my  opinion, 
apply  to  her.  Having  accepted  the  trusts,  these  lands 
were,  by  such  acceptance,  and  by  virtue  of  the  will, 
vested  in  her  ;  and  as  trustee  she  was  not  only  entitled, 
but  bound  to  take  possession  ;  and  being  in  possession,, 
her  possession  must  be  taken  to  be  for  the  benefit  of  the 
cestuis  que  tinists. 

But  it  is  said  that  Mrs.  Hughes,  in  1854,  became  a 
trustee  only  for  the  general  purposes  of  the  will,  and  not 
in  reference  to  any  trusts  affecting  the  lands  in  question.. 
But  surely  this  cannot  be  so.  Having  accepted  the 
trusts  of  the  will,  she  was  bound  to  see  that  all  the  tinists. 
were  carried  out.  She  was  not  at  liberty  to  say,  "  I 
shall  perform  a  part  of  the  trusts  and  repudiate  a  part ; 
I  shall  hold  some  of  the  trust  estates  for  the  benefit  of 
the  cestuis  que  trusts,  and  others  for  my  own  benefit." 

The  case  of  Lister  v.  Pickford  (a) — to  which  the 
attention  of  the  Court  has  been  drawn  since  the  argu- 
ment— is,  in  several  respects,  like  the  present  case.  There 
a  mistake,  under  which  all  parties  laboured,  commenced 
(a)  34  L.  J.  Ch.  665  ;  11  Jur.  N.  S.  649. 
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in  1842  upon  the  testator's  death,  and  continued  up  to 
1863,  i.e.,  for  more  than  twent}'  years.  During  all  that 
time  the  land  in  dispute  was  supposed  to  be  part  of  a 
specific  devise  made  by  the  will.  From  1842  to  1850  it 
was  held  by  the  tenant  for  life  under  the  will  as  part  of 
such  specific  devise ;  and  from  that  time  to  1863  the 
trustees  received  the  rents  and  applied  them  as  if  the 
land  were  part  of  such  specific  devise  ;  yet  the  land  was 
held  to  be  in  reality  part  of  the  residuary  estate,  and  as 
such  vested  in  the  trustees ;  and  their  possession,although 
acquired  and  held  under  a  supposed  different  trust,  was 
held  to  be  for  the  benefit  of  the  real  cestuis  que  trmU. 
Some  of  the  observations  of  the  Master  of  the  Rolls 
appear  to  be  applicable  to  this  case.  He  says : — "  But 
it  is  contended  on  the  part  of  the  defendants  that  the 
trustees  were  really  in  possession  as  trustees  for  Miss 
Lister,  and  that  therefore  their  possession  must  be  treated 
to  have  been  adverse  to  that  of  the  plaintiff.  I  am  of 
opinion  that  this  argument  cannot  be  maintained.  A 
trustee  who  is  in  possession  of  laird  is  so  on  behalf  of  his 
restui  que  trust,  and  his  making  a  mistake  as  to  the 
person  who  reall}"  is  his  cestui  que  ti^ust  cannot  affect  the 
question.  Messrs.  Pickford  and  Jackson  thought  that 
the  infant  was  the  real  owner,  and  that  they  held  the 
property  for  her ;  but,  in  truth,  in  that  character  they 
had  no  right  to  possession  at  all.  Suppose  they  had 
imagined,  honajide,  that  they  themselves  were  entitled 
personally  to  the  beneficial  interest  in  the  property,  and 
that  they  were  not  trustees  of  it  for  any  one,  it  would, 
nevertheless,  have  been  certain  that  they  would  have 
been  trustees  for  the  cestui  que  trust,  and  no  time  would 
have  run  against  their  cestui  que  tmst,  while  they  were 
in  such  possession.  The  legal  estate  was  vested  in  them. 
No  other  person  could  have  maintained  an  action  of 
ejectment  against  them.  They  were  bound  to  know 
u'hat  tlie  law  was,  and  they  ought  to  have  taken  pos- 
session as  soon  as  they  knew  who  were  the  real  beneficial 
owners  of  the  property,  and  when  they  obtained  pos- 
session they  ought  to  have  applied  a  proper  proportion  of 
the  rents  for  the  benefit  of  the  residuary  devisee."    And 
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again,  **  In  whatever  manner  they  obtained  possession, 
as  soon  as  they  did  so  their  possession  must  be  attributed 
to  their  real  right  to  possession,  and  not  to  any  other 
right;  were  it  otherwise,  it  would  be  possible  for  trustees 
to  give  the  property  of  one  cestui  que  trust  to  another, 
at  their  pleasure." 

Applying  to  the  present  case  the  principles  so  distinctly 
stated,  I  am  of  opinion  that  these  lands  are  vested  in 
Mrs.  Hughes  upon  an  express  trust,  within  the  meaning 
of  the  25th  section  of  3  and  4  W.  IV.,  c.  27,  and  that, 
therefore,  the  cestuis  que  trusts  would  not  be  barred  as 
regards  her  by  a  lapse  of  twenty  years  from  prosecuting 
this  claim. 

I  have  said  that  the  175  acres  stood  on  a  somewhat 
different  footing  from  Cobbity  and  Redmire.  But  in 
reality  the  only  difference  is,  that  the  175  acres  must  be 
shown  by  evidence  to  be  part  of  the  residue  devised  to 
the  trustees,  while  the  death  of  Edward  Terry  must  be 
proved  to  show  when  the  remainder  in  fee  of  Cobbity 
and  Bedmire  vested  in  them. 

It  is  said,  however,  that  the  indenture  of  March  1888 
was  the  result  of  a  family  arrangement,  which  has  been 
acquiesced  in  for  a  great  number  of  years,  and  ought, 
therefore,  to  be  upheld.  To  this  the  answer  is,  in  the 
first  place,  that  by  the  settlement  one  trustee  purported 
to  convey  away  lands  which  she  had  no  right  to  convey 
away,  to  the  prejudice  of  her  cestuis  que  t)nistSy  while 
another  trustee,  equally  to  the  prejudice  of  the  same 
cestuis  que  trusts y  obtained  the  lands.  That  settlement, 
moreover,  was  entirely  for  the  benefit  of  Edward  Terrp 
on  one  side,  as  the  personal  representative  of  Samuel 
Terry,  and  of  John  Terry  Hughes,  in  right  of  his  wife, 
Mrs.  Hughes,  as  the  representative  of  Henry  Marsh,  on 
the  other  side.  But  what  benefit  did  the  cestuis  que 
trusts  derive  from  it  ?  I  can  see  none.  In  the  next 
place,  there  can  be  no  acquiescence  without  not  only  a 
knowledge  of  the  facts,  but  also  a  knowledge  of  the 
rights  arising  from  the  facts.  In  Marker  v.  Marker  (a),. 
the  Vice- Chancellor  says  : — "  Parties  cannot,  I  think„be 

(a)  9  Hare  16. 
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said  to  acquiesce  in  the  claims  of  others,  unless  they  are 
fully  cognisant  of  their  right  to  dispute  them."  And  in 
Bowes  V.  The  East  London  Waterworks  (a)  it  was  con- 
tended that  the  plaintiff,  having  received  rent  for  nine 
years  under  the  leases  which  he  was  impeaching,  was 
precluded  from  equitable  relief.  But  the  Vice-Chan^ 
cellor  held  otherwise,  saying,  "It  is  plain  that  the 
plaintiff,  during  the  receipt  of  the  rent,  was  wholly  un- 
aware of  the  imperfection  of  the  leases."  And  in  Doumes 
V.  Bullock  (b)  it  is  held  that  there  is  no  acquiescence 
where  all  have  laboured  under  a  common  mistake,  in 
ignorance  of  their  rights,  which  must  mean  in  ignorance 
of  the  law ;  and  the  reason  appears  to  be  this,  that 
acquiescence  implies  intention,  and  there  can  be  no  in- 
tention unless  there  is  a  knowledge  of  one's  rights — that 
is,  a  knowledge  of  the  facts  and  of  the  law  arising  from 
those  facts.  And  in  the  present  case  it  is  clear  that  all 
parties  were  ignorant  of  their  rights. 

I  am,  therefore,  of  opinion,  that  there  has  been  no 
acquiescence  on  the  part  of  the  plaintiffs,  who  are  cestuis 
que  trusts,  which  ought  to  deprive  them  of  the  benefits  of 
the  25th  section  of  the  statute.  Neither  do  I  think  that 
laches  have  been  shown  to  such  an  extent  since  the  dis- 
cover}'  of  their  rights  as  to  deprive  them  of  that  benefit. 

Before  concluding,  I  think  it  right  to  allude  to  the 
<5ase  ot  Malone  v.  O'Connor  (c),  which  has  been  relied 
on,  on  the  part  of  the  defendants,  chiefly  on  account  of 
some  expressions  used  in  the  judgment.  But  those  ex- 
pressions, when  considered  in  connection  with  the  cir- 
<;um6tances  of  that  case,  will  not,  I  think,  be  found  to  be 
inconsistent  with  the  conclusion  at  which  I  have  arrived. 
There  the  defendants  were  in  no  way  connected  with  the 
testator,  and  could  in  no  sense  be  treated  as  trustees,  but 
•certainly  not  as  trustees  under  an  express  trust.  Their 
possession  was  not  according  to  the  title  of  trustees  under 
the  will,  but  adverse  to  and  in  conflict  with  such  a  title. 
Here,  on  the  contrary,  the  will  under  which  John  Terry 
Hughes  was  appointed  a  trustee,  and  of  which  he  had 
accepted  the  trusts,  showed  at  the  same  time  the  title  of 
(o)  3  Mad.  375.        (6)  26  Beav.  54.        (c)  9  Ir.  Ch.  R.  459. 
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the  cestuis  qae  ti^mU^  and  that  he  was  a  trustee  of  those 
very  lands,  of  which  he  was  in  possession.  His  pos- 
-session,  therefore,  was  according  to  his  title  as  trustee, 
and  not  in  conflict  with  it.  And  so  likewise  with  respect 
to  Mrs.  Hughes.  And  in  the  very  same  judgment  it  is 
«aid,  ''If  thetrusteehein  possession  and  does  not  execute 
his  trust,  his  possession  operates  nothing  as  a  bar,  be- 
H^ause  it  is  according  to  the  title,  that  is  according  to  the 
manifest  right  of  the  cestui  que  trusty  against  whose 
right,  therefore,  such  possession  cannot  be  set  up ;  '* 
Hovenden  v.  Annerley  (a).  And  again,  "  the  proceeding 
there  is  rather  taken  to  enforce  the  execution  of  the 
trust,  than  as  a  proceeding  directly  for  the  recovery  of 
the  land." 

On  the  whole,  therefore,  I  am  of  opinion  that  the 
cestuis  que  trusts^  who  are  plaintiffs  in  this  suit,  are 
entitled  to  the  lands  mentioned  to  the  extent  of  the 
interest  given  them  by  the  will  of  Samuel  Terry ;  and, 
also,  to  the  account  prayed  for.  In  lAster  v.  Pickford, 
before  referred  to,  an  account  was  granted  from  the 
death  of  the  tenant  for  life,  that  is,  from  the  time  the 
trustees  first  received  the  rents,  &c. — a  period  of  thirteen 
years.  But,  under  all  the  circumstances  of  this  case,  I 
concur  in  the  opinion  that  the  account  may  be  properly 
limited  to  six  years  from  the  filing  of  the  amended  bill. 
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Burns  against  Long  and  another. 

^T^HE  plaintiff  in  this  suit,  Robert  Buims,  filed  his 
bill  against  the  defendants,  William  Lon/f  and 
Thomas  Smithy  praying  an  injunction  to  restrain  the 
defendant  Smith,  from  prosecuting  an  action  of  eject- 
ment to  recover  certain  premises  occupied  by  the  plaintiff 
under  a  lease,  and  also  praying  that  the  defendant  Long 
might  be  ordered  to  execute,  and  the  defendant  Smith 
to  join  in  executing  a  proper  lease  to  the  plaintiff  of  the 
said  premises,  for  the  term,  and  subject  to  the  provisions 
of  the  existing  lease,  and*  to  do  all  acts  necessar}'  for 
establishing  its  validity. 

The  circumstances  of  tlie  case,  as  stated  in  the  bill, 
were  as  follows  : — 

By  an  indenture  of  mortgage  dated  28rd  June,  1863, 
one  Oeorge  Elliott  conveyed  to  the  defendant  Long  two 
acres  of  land  in  the  town  of  Penrith  to  secure  the  repay- 
ment of  £650,  the  proviso  for  redemption  extending  to 
23rd  June,  1868. 

On  7th  January,  1864,  Elliott  executed  a  lease  of 

part  of  this  property  to  the  plaintifiF  for  the  term  of 

thirty  years  from  the  5th  of  November,  1863,  at  the 

rent  of  £12   per  annum.     The  defendant  Long,  was 

not  a  party  to  that  lease,  but  it  was  duly  registered  on 

STmUoL^th  the  9th  of  March,  1864. 

proviso  for  re-       jhe  plaintiff  had  built  on  the  land  so  demised  to  him 

demption  m  -^ 

1868,  granted   two  cottages,  which  produced  a  profit  rent  of  £40  over 

:fP':f  ?he'  ^^  above  the  rent  of  £12. 

property  to  B.  On  6th  February,    1865,  Elliott  conveyed  to  the 

year8.^Ini865  defendant  Long,  in  consideration  of  £10,  the  equity  of 

L.  purchased  redemption  in  the  premises  mortgaged  to  him,  and  on 

the  equity  of,  ^,         _         ^  .-.i^,  ., 

redemption,      the  same  day.  Long  executed  a  lease  of  the  said  premises 

and  at  the 

same  time, 

gave  a  lease  of  the  whole  property  to  S.  for  three  years,  both  L.  and  S.  having  at  tiie 

time  notice  of  B's  lease. 

Heldf  that  the  lease  to  S.  was  subject  to  B's  lease,  and  that  B.  was  entitled  to  an 
injunction  restraining  S.  from  prosecuting  an  action  of  ejectment  against  him,  and 
to  have  his  lease  confirmed  by  L.  and  S. 


May  22, 23,  30. 

The  pur- 
chaser of  an 
equity  of  re- 
demption, 
having  notice 
of  any  lease 
or  occupation 
of  the  mort- 
gaged pre- 
mises, IS  bound 
by  the  equities 
existing  bc- 
■  tween  tne 
mortgagor 
and  the  te- 
nants or  occu- 
piers ;  and  if 
the  mortgagee 
himself  pur- 
chase the 
equity  of  re- 
demption, 
without  the 
intervention 
of  a  trustee, 
he  cannot  set 
up  his  mort- 
gage against 
such  equities, 
but  takes  the 
estate  pre- 
cisely as  any 
other  pur- 
chaser. 

E.  having, 
in  1863,  mort- 


CASES  IN  EQUITY. 


65 


to  the  defendant  Smith,  for  three  years,  at  the  rent  of 
£75  per  annum. 

In  June,  1865,  the  defendant  Smith  brought  an 
action  of  ejectment  against  the  plaintiff,  for  the  recovery 
of  a  portion  of  the  premises  leased  to  him  by  Elliott, 
with  the  cottage  erected  thereon ;  and  the  plaintiff,  in 
July  following,  filed  the  present  bill,  seeking  the  equita- 
ble interference  of  the  Court,  to  restrain  the  prosecution 
of  the  action,  and  protect  his  possession  under  the  lease — 
charging  that  the  defendant  Long,  at  the  time  of  the 
sale  of  the  equity  of  redemption  to  him,  had  express 
notice  of  the  lease  by  Elliott  to  the  plaintiff,  and  that 
the  defendant  Smith  also  had  such  notice  at  the  time 
of  the  execution  of  the  lease  to  him  by  Ijong,  and  was 
informed  that  his  lease  was  to  be  subject  to  that  of  the 
plaintiff,  and  that  the  plaintiff,  or  his  tenants,  were  to 
pay  him  the  rent  of  £12  per  annum. 

The  defendant  Long  denied,  by  his  answer,  that  at 
the  time  of  his  purchasing  the  equity  of  redemption,  he 
had  any  notice  of  the  claims  set  forth  in  the  plaintiff's 
bill,  or  recognised  them  in  any  manner,  and  further 
denied,  that  at  the  time  of  his  granting  the  lease  to  the 
defendant  Smith,  there  was  any  understanding  that  the 
same  was  to  be  subject  to  the  lease  to  the  plaintiff  from 
Elliott. 

The  defendant  Smith  also  denied,  by  his  answer, 
that  he  had  any  notice  of  the  plaintiff's  lease  at  the  time 
of  the  execution  of  his  own,  and  submitted  that  the 
X)laintiff  was  not  entitled  to  the  equitable  interference  of 
the  Court,  because  he  had  obtained  his  lease  from 
Elliott,  the  mortgagor,  after  the  legal  estate  in  the  pre- 
mises had  passed  to  the  defendant  Lo7ig,  who  had  done 
no  act  in  confirmation  of  the  plaintiff's  lease,  and  that 
he  himself  was  a  purchaser  for  valuable  consideration, 
without  notice  of  any  equity  existing  between  the 
plaintiff  and  the  defendant  Long,  and  that  he  had  the 
legal  estate  in  the  premises,  and  on  these  grounds  ought 
not  to  be  restrained  from  prosecuting  his  action  of 
ejectment. 
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May  80. 


The  point  to  which  the  evidence  taken  in  the  case 
was  chiefly  directed,  was  whether  the  defendants  had 
notice  of  the  plaintiff's  lease  at  the  time  of  the  transac- 
tions of  the  6th  Februar}',  1865.  The  principal  depo- 
sitions are  set  forth  in  extenso  in  his  Honor's  judgment. 

The  cause  now  coming  on  for  hearing,  the  following 
authorities  and  cases  were  cited  by 

Blake  for  plaintiff.  Jones  v.  Smith  (o),  Smith  v. 
Phillips  (b),  Taylor  v.  SUhbeH  (c),  Hieni  v.  MIU  (d), 
Daniels  v.  Davidson  (e),  AUen  v.  Antliony  (/),  BayUy 
V.  Richardson  {g)y  Sugden*s  V.  and  P,  (h),  Taylor  y. 
Baker  (i). 

The  Attorney-General  and  Gordon  for  defendant 
Long.     Bamhart  v.  Greenshiels  (/:). 


Owen  for  defendant  Smith. 
Sugden's  V.  and  P.  {m). 


Spence's  Eq.  Jur.  (0, 


Blake  in  reply. 
Chejry  (o). 


Dart's   V.  and  P.  (n),  Fumesi  v. 


The  Primary  Judge  now  delivered  judgment  as 
follows : — 

After  stating  the  facts  and  allegations  set  fortli  inthe 
pleadings,  his  Honor  continued: — The  main  question  is 
as  to  the  transaction  in  February,  1865,  and  as  to 
defendants  having  had  notice  of  the  plaintiff's  lease. 
Upon  this  point  Maguire  deposes  : — **  I  remember  ac- 
companying the  plaintiff  to  the  office  of  defendant 
Long.  It  was  in  June,  1865,  after  the  defendant  Smith 
had  commenced  the  action  for  ejectment.  I  saw  Mr. 
Long^  and  Mr.  Bvtchei*,  his  clerk.  I  asked  Mr.  Long 
if  he  would  let  me  look  at  a  lease  he  had  made  to  de- 
fendant Smith.     He  first  referred  to  Mr.  Butcher,  and 


{a)  1  Hare  43,  65;  1  Phil.  244. 

{c)  2  Ves.  Jr.  437. 

(e)  16  Ves.  249. 

iff)  9  Hare  733. 

(i)  5  Price,  806. 

ll)  2  vol.,  p.  646  and  757. 

{n)  p.  690. 


(6)  1  Keene  694. 

(rf)  13  Ves.  121. 

(/)  1  Mer.  282. 

(//)  p.  748,  776. 

{k)  9  Moore,  P.  C.  18. 

(m)  p.  .'i88,  620,  13tU  ed. 

(o)  2  Veru.  384. 
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said  that  they  had  not  the  lease  there.  In  conversing 
about  the  terms  of  the  lease,  Mr.  Liong  stated  that 
he  had  informed  Mr.  Smith  that  there  was  a  lease  already 
made  to  the  plaintiff,  and  that  he  should  merely  take 
the  ground  rent.  He  said  he  informed  Smith  before 
the  lease  was  executed.  I  turned  to  Mr.  Butcher,  and 
asked  who  prepared  the  lease.  Mr.  Butcher  said  it  was 
copied  by  a  clerk  in  the  oflSce.  I  said,  '  Was  this  lease 
reserved,  and  the  ground  rent  mentioned  ?  '  He  said, 
'  No,  it  was  omitted  through  inadvertence,  but  that  Mr. 
Smith  understood  he  was  only  to  receive  the  ground 
rent.'  Mr.  Long  appointed  the  next  day  to  produce  .the 
lease.  The  ground  rent  was  mentioned  to  be  £12  per 
annum.  Mr.  Lottg  was  then  speaking  of  what  he  had 
told  to  Mr.  Smith.  I  do  not  remember  anything  further. 
I  saw  Mr.  Long  afterwards,  to  see  the  lease,  but  I  did 
not  see  it ;  and  what  then  passed  was  a  repetition  of  the 
former  conversation,  and  he  repeated  that  he  had  told 
Smith  about  the  lease." 

To  the  same  effect  is  the  evidence  of  the  plaintiff : — 
**  1  saw  the  defendant,  Mr.  Long,  after  the  action  was 
commenced,  at  his  oflSce  in  George-street.  My  con- 
versation was  directed  to  Mr.  Long.  I  told  him  I  called 
in  respect  of  some  property  which  I  understood  he  had 
bought  of  Elliott  of  Penrith ;  I  asked  if  Elliott  had 
deceived  him  about  a  lease  of  portion  of  the  property, 
and  he  said  he  had  not,  and  that  he  knew  all  about  it. 
I  said,  *  Well,  Smith  Juts  brought  an  action  against  my 
tenant,  and  wants  to  take  the  absolute  rent  instead  of 
the  ground  rent.'  Mr.  Long  said,  ^  Smith  must  not 
have  more  than  he  is  entitled  to,  and  he  knew  very  well 
what  that  was.'  I  asked  him  to  let  me  see  the  original 
lease  under  which  Smith  held  from  him,  and  he  pro- 
mised he  would.  That  is  the  first  interview.  At  the 
end  of  June  last.  I  went  again  the  next  day,  and  I 
saw  the  lease  of  Long  to  Smith  at  the  desk  in  Mr. 
Long's  office.  After  that,  I  went  with  Mr.  Maguire, 
and  I  saw  Mr.  Long  and  Mr.  Butcher.  Mr.  Magtiire 
asked  Mr.  Long  if  he  knew  of  the  existence  of  the  lease 
of  Elliott  to  Btirns.     Mr.  Long  said  he  knew  there  was 
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a  long  lease,  but  he  could  not  say  that  he  knew  it  was 
thirty  years  ;  it  might  be  twelve  or  it  might  be  twenty. 
Mr.  Maguire  asked  if  he  knew  the  ground  rent  was 
£12,  and  he  answered,  '  Yes,'  and  I  believe  he  said 
Smith  knew  all  about  it.  I  do  not  recollect  any  question 
being  put  to  Mr.  Butcher  at  that  time.  I  recollect  Mr. 
Butcher  making  a  statement  in  relation  to  the  lease.  He 
said  the  lease  was  prepared  in  the  office,  and  not  by  a 
solicitor ;  that  he  himself  had  told  Smith  that  he  was 
only  to  get  £12  a  year  ground  rent.  I,  Maguire, 
Long,  and  Butcher  were  together  in  the  office  at  that 
time.  I  recollect  Butcher  saying  something  about  the 
lease  (to  Smith)  at  the  interview,  and  in  Long^s  pre- 
sence. He  said  that  how  I  came  into  this  trouble  was 
that  they  had  forgotten  the  lease  to  me,  and  had  lost 
sight  of  me,  and  thought  that  the  tenants  in  occupation 
had  the  lease,  and  told  the  tenants  to  pay  rent  to  Smith, 
believing  the  rent  to  be  £12.  I  asked  could  he  charge 
his  memory  so  as  to  swear  to  it,  and  he  said  he  could, 
and  that  he  had  no  object  but  to  speak  the  truth." 

With  regard  to  the  defendant's  evidence,  it  does  not 
seem  to  me  that  either  the  defendants  themselves,  or 
their  witness  Mr.  Butcher,  in  any  material  respect 
contradict  the  plaintiff's  evidence,  but  rather  confirm  it 
The  defendant  iSm^/i,  although  he  denies  ''that  he  had 
any  knowledge,  at  the  time  of  executing  that  lease,  that 
the  plaintiff  had  a  lease  over  the  same  premises,"  yet 
admits  that  he  received  by  post  the  three  letters  from 
Butcher  as  agent  for  Long,  one  dated  10th  February, 
and  the  two  others  dated  16th  Februar}'  (also  enclosed 
notices  to  the  tenants  to  pay  their  rent  to  defendant 
Smith),  stating  "that  he  would  inform  Smith  of  the 
particulars  of  the  lease  of  the  two  cottages  as  soon  as 
Mr.  Elliott  produced  the  lease,"  but  that  in-  the  mean- 
time the  rent  under  such  lense  was  due  on  the  5th  May 
and  5th  November,  and  was  to  be  received  by  him 
(Smith).  It  also  appears  that  "  when  Smith  accepted 
his  lease,  on  6th  February,  1865,  the  premises  were 
occupied  by  two  men — one  was  Brown  and  the  other 
Greenash ;  that .  he  himself  was  a  publican,  and  had 
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lived  for  some  years  on  the  opposite  side  of  the  street; 
that  he  did  not  make  any  inquiry  about  the  occupation 
by  Broion  or  Greenash,*^  but  he  will  not  swear  that 
"  Mr.  Long  or  his  agent  did  not  tell  him  they  were 
paying  the  sum  of  £12  a  year."  He  also  admits  that 
"  Mr.  Butcher  said  these  cottages  were  leased,  and  he 
was  to  have  the  rent,"  and  he  thinks  this  was  in  a  letter. 

Mr.  Butcher* 8  testimony  is  to  the  same  effect ;  for, 
although  he  states  "  that  on  6th  February,  1865,"  and 
when  he  wrote  the  three  exhibits  of  10th  and  16th 
February,  **he  had  no  knowledge  of  the  plaintiff 
having  a  lease  of  the  cottages,"  yet  he  admits  '^  that  he 
understood  that  Bums  was  one  of  the  tenants  of  the 
two  cottages,  and  he  told  me  he  had  a  lease,  and  I  said, 
'  We  have  forgotten  that  altogether.'  I  know  the  name 
of  the  tenant  of  the  other  cottage  was  Oreenaah ;  that  I 
knew  in  Febimary,  1865,  and  at  that  time  I  was  not 
aware  of  the  name  of  the  other  tenant;  I  took  the 
plaintiff  Burns  to  be  the  other  tenant.  I  knew  that 
£'12  a  year  was  paid  to  Elliott  for  the  cottages." 

The  defendant  Long's  evidence  as  to  the  same  points 
is  as  follows : — *'  I  cannot  say  when  I  first  learnt  that 
Bums  had  any  lease ;  it  was  before  the  lease  to  Smith 
in  February,  1865.  I  cannot  say  how  long  I  left  those 
matters  to  Mr.  Butcher  to  manage.  It  was  about 
the  time  of  the  mortgage  that  I  heard  of  it.  Mr.  Elliott 
told  me  that  he  had  about  £12  a  year  coming  in  from 
the  tenants  of  the  two  cottages.  That  was  all  I  knew 
about  Bums.  I  did  not  know  Bums  personally.  I 
did  not  know  the  names  of  the  tenants  of  the  cottages. 
I  did  not  know  what  interest  Bums  took  under  the  lease 
referred  to.  I  did  not  know  the  amount  Bums  was  to 
pay.  I  did  not  know  whether  Burns  was  tenant  of  one,  or 
of  the  two  cottages.  I  heard  it  was  £12  a  year,  but  not 
the  names  of  the  tenants.  Mr.  EUiott  did  not  tell  me 
who  had  the  lease,  or  that  Bums  had  a  lease ;  only 
that  there  was  £12  a  year  coming  in.  He  did  not 
mention  any  names  at  all.  I  remember  Mr.  Maguire 
coming  to  my  office,  but  I  do  not  remember  anybody 
being  with  him.     On  the  second  occasion  I  referred 
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Mr.  Maguire  to  Mr.  Butcher.  I  never  said  an3'tbmg 
about  a  long  lease  or  about  ground  rent.  I  never  heard 
the  ground  rent  mentioned  until  it  was  mentioned  in 
Court  during  examinations.  I  delegated  authority  to 
Mr.  Butcher  to  act  in  the  whole  of  this  business  for  me. 
I  gave  him  all  the  information  I  knew  about  the  cottages. 

Cross-examined  by  Mr.  Blake : — "  I  had  this  conver- 
sation about  the  £12  a  year  with  Elliott  before  the 
conveyance  of  Februar}',  1866.  I  saw  Smith  about  his 
lease.  I  told  him  of  £12  coming  in  from  tlie  two 
cottages  which  would  go  towards  his  paying  the  rent  of 
£75  a  year  to  me.  I  did  not  tell  him  they  were  let  for 
twenty  or  thirty  years.  I  did  not  exactly  know  for  how 
long  they  were  let.  I  did  not  for  a  certainty  know  what 
kind  of  lease  was  made  of  them.  I  did  not  know 
whether  there  was  a  lease  in  fact  or  a  tenancy.  I  had 
heard  from  Mr.  Butcher  that  Rwhardson  and  Wrench 
had  some  lease  or  document  from  Elliott^  but  I  never 
found  out  what  it  was.  It  is  false  what  is  read  to 
me  (evidence  of  Maguire)*  Mr.  Maguire  told  me 
he  came  concerning  a  property  which  Smitli  had  a 
lease  of,  and  I  told  him  that  I  let  it  to  Mr.  Smith, 
with  the  clear  understanding  for  £12  a  year  to  be 
received  by  Mr.  Smith  for  the  two  cottages.  The 
rent  payable  up  to  February  1866,  to  Elliott,  was 
£12  a  yeai'.  I  told  Smith  that  he  was  to  get  £12  a 
year  from  the  tenants  of  the  two  cottages.  What  I 
said  to  Mr.  Maguire  was,  that  Smith  was  to  have  £12  a 
year,  and  not  anything  about  ground  rent.  Both 
plaintiff  and  Mr.  Maguire  are  inaccurate  in  what  I  said 
and  what  I  meant.  On  the  6th  of  Februarj^  1865, 1 
did  infoiin  SmiHi  that  the  cottages  were  let  at  £12  a 
year.  He  was  to  get  £12  from  the  tenants  of  the 
cottages." 

The  rules  of  equity  as  to  the  transaction  in  Februarj', 
1865,  are  quite  clear  as  stated  by  Lord  St.  Leonards  (a), 
viz. :  **  that  notice  that  part  of  the  estate  is  in  pos- 
session of  a  tenant  is  notice  of  a  lease,  or  that  it  is  in 
possession  of  a  person  named  and  bis  under  tenants." 
See  also  Bpthewood*s  Conv.,  by  JarmanQ)). 

(«)  V.  &  p.,  p.  626,  13th  ed.  (6)  Vol.  1.,  p.  100. 
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The  long  list  of  authorities  from  Taylor  v.  Stibbert 
<a),  before  Lord  Chancellor  Rosslyn;  Hiem  v.  Mill 
{h),  before  Lord  Chancellor  Erskine ;  Daniels  v.  Davids 
son  (e)  and  AUen  v.  Anthony  (d),  before  Lord  Chan- 
cellor Eldon,  all  which  authorities  have  been  recently 
'Considered  in  the  modem  cases  of  Jones  v.  Smith  (e), 
before  Vice-Chancellor  Wigram,  confirmed  by  Lord 
Chancellor  Lyndhwst  (/) ;  Penny  v.  Watts  (g),  be- 
fore Lord  Chancellor  Cottenliam ;  Bayley  v.  Richard' 
son  (h),  before  Vice-Chancellor  Turner  now  Lord 
Justice ;  and,  lastly,  Bamhart  v.  Greenshiels  (t),  before 
the  Privy  Council,  have  established  clear  principles  of 
sound  equity  applicable  to  this  case,  from  which  I 
cannot  in  any  degree  depart. 

In  addition  to  these  authorities  many  other  cases 
more  or  less  analogous  to  the  present  might  be  easily 
-cited ;  but  I  will  only  mention  the  recent  case  of  Leigh 
V.  Lloyd  (k),  in  which  Lord  Chancellor  Cranworth  held 
that  if  a  party  who  had  notice  that  there  '^  was  a  mort^ 
gage  subsisting^  chooses  to  take  an  assignment  without 
ascertaining  the  particulars  of  such  mortgage,  he  is 
bound  by  all  its  terms  and  consequences." 

In  this  case  the  evidence  discloses  not  merely  that  the 
defendants  Long  and  Smith  had  actual  notice  of  ^*  the 
lease  "  to  the  plaintiff  Bums,  but  also  the  acquiescence 
of  the  defendant  Long  in  the  terms  of  such  lease,  as 
to  rent  and  days  of  payment  of  such  rents,  and  the 
communication  to  the  other  defendant  Smith  of  such 
acquiescence  before  and  immediately  in  connection 
with  such  defendant  receiving  his  lease  for  three 
years.  Consequently,  taking  all  the  facts  together, 
I  cannot  separate  the  transactions  of  10th  and  18th 
February  from  the  purchase  deed  and  lease  of  6th 
February;  but  the  whole  transaction  must  be  con- 
sideredas  the  same  res gesUs  the  facts  and  circumstances 
of  which  cannot  be  separated  from  each  other,  nor  to  be 

(a)  2  Ves.  437  (1794).  (6)  IS  Ves.  121  (1806). 

(c)  16  Ves.  249  (1809).  (d)  1  Mer.  282  (1816). 

{€)  1  Hare  41  (1842).  (/)  1  Ph.  244  (1843). 

iy)  1  M*N.  &  G.  150  (1849).  (A)  9  Hare  734  (1862). 

{()  9  Moore,  18  (1853).  {k)  2  De  G.  J.  &  S.  830  (July,  1865). 
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understood  without  mutual  reference  to  all  the  other 
surrounding  circumstances  connected  with  and  purporting 
to  carry  out  the  one  main  fact,  as  one  continuous  act  or 
transaction  with  regard  to  both  defendants ;  Taylor  on 
Evidence  (a).  I  may  also  observe  that  there  seems  to 
have  been  every  intention  in  Februarj',  1865,  to  support 
the  existing  lease,  rather  than  to  overturn  it,  or  repu- 
diate any  of  its  provisions.  Now,  while  I  admit  that 
mere  notice  of  a  tenancy  is  not,  per  se,  notice  of  the 
title  of  the  lessor,  I  am  equally  clear,  firstly,  that  a 
mortgagee  purchasing  the  equity  of  redemption  in  the 
mortgaged  property,  without  the  intervention  of  a 
trustee,  or  without  a  bill  of  foreclosure,  cannot  set  up 
his  mortgage  against  the  present  plaintiff,  but  takes  his 
purchase  of  the  estate  precisely  as  any  other  purchaser; 
and,  secondly,  that  such  purchaser  having  notice,  even 
of  occupation  alone,  or  of  any  lease  whatever,  is  bound 
by  all  the  equities  which  such  occupiers  or  tenants  can 
insist  upon.  Applying  these  principles  and  authorities 
to  the  present  case,  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  the  decree  he  seeks  by  the  prayer  of  his  bill. 
A  contrary  decision  would  be  to  introduce  doubt  and 
uncertainty  into  a  branch  of  equity, — the  doctrine  of 
notice,  which  affords  the  only  effectual  protection  U>  a 
very  large  class  of  equitable  interests,  against  the 
technical  legal  effect  of  secret  conveyances. 


(rt)  Vol.  1.,  p.  459—469. 
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Berry  and  others  against  Stirling  and  others. 

rilHE  original  bill  in  this  suit  was  filed  on  the  3rd  of  ^f  luttra^ii^ 

June,  1856.     The  plaintiffs,  A.  Berry,  W.  Mac-  being  under 

phersoriy  and    PT.  Lithgoiv,  were  shareholders  of  the  ^^^^hkh^ite 

Bank  of  Australia — a  joint  stock  company  established  at  directors  in- 

Sydney  in  1833 — and  sued  "  on  behalf  of  themselves  and  offby  repeated 

any  others  of  the  shareholdei-s,  who  had  not  been  repaid  ^*^^^  ?"ih  ^*^ 

their  proportion  of  the  sums  contributed  by  them  for  the  —enforcing 

discharge  of  the  liabilities  of  the  said  Bank,  and  which  theVd^f  a 

had  notbeen  applied  for  that  purpose."  The  defendants,  »a./a.  ona 

J.  Stirling,  T.  W.  Smart,  R.  Campbell,  J.  Gilchrist,  {^fn^'by  the 

W.  S.  Macleay,  J.  Norton,  S.  A.  Donaldson,  W.  Lee,  Bank  of  Aus- 

O.  Bowman,  and  J.  Mitchell,  were — each  for   some  plaintiffs  after 

period,  durinfir  the  course  of  the  transactions  referi'ed  to  P*y^"i5  ^^o 
•^  °  calls,  coni- 

in  the  bill — directors  of  the  Bank  of  Australia.  pounded,  by 

It  appeared  that  in  the  beginning  of  the  year  1843,  lly'^^fi^ 

the  Bank  of  Australia  being  in  great  pecuniary  difficul-  releases  from 

ties,  found  it  necessary  to  borrow  large  sums  for  the  liabilities  as 

purpose  of  meeting  its  liabilities;  and  its  then  directors  shareholders. 

having  applied  to  the  Bank  of  Australasia  for  assistance,  were  given, 

obtained  a  loan  of  £150,000,  at  ten  per  cent,  interest,  fJJ^o^'JiJ^"*' 

but  on  conditions  which  involved  the  complete  winding  shares  was 

up  of  the  affairs  of  their  own  bank.  ^  release^'^ 

In  November,  1844,  the  Bank  of  Australasia  brought  the  liabilities 
,    *  ^  .         rry   ^    -r^     -^        of  the  Bank 

an  action  m  the  Supreme  Court  agamst  T.  C.  BreiUat,  were  paid  off, 

the  then  Chairman  of  the  Bank  of  Australia,  for  the  JlJ^^^^^ed^^^* 

recover}'^  of  the  debt  due  on  foot  of  the  said  loan.     A  which,  by  a 

special  verdict  was  found — and  the  judgment  of  tlie  Jh^ahaJ^*^ 

Court  thereon,  delivered  8th  September,  1845,  was  in  holders  passed 

effect  in  favour  of  the  defendant ;  but  on  appeal  to  the  was  distributed 

amonff  such 
shareholders  us  had  paid  all  the  calls,  and  who  had  not  received  releases.    In  Jnne, 
1856,  the  plaintiffs  tiled  their  bill,  claiming  a  share  in  the  surplos. 

Held,  that  the  releases  obtained  by  the  plaintiffs,  as  they  exonerated  them  from 
farther  liability,  also  excluded  them  from  participation  in  the  surplus  distributed 
among  the  shareholders  who  had  paid  their  calls,  but  not  received  releitses. 

Heki  also,  that  the  plaintiffs  were  precluded  from  obtaining  the  relief  sought,  by  their 
delay  in  applying  to  tne  Court. 

Held,  lastly,  that  the  suit  was  objectionable  for  misjoinder  and  want  of  parties— the 
directors  alone  being  made  parties  defendants. 
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^8^^-         Privy  Council  this  decision  was  reversed,  and  it  was 
Berry        ordered  (15th  April,  1848),  that  judgment  should  be 
an   others     entered  up  for  the  Bank  of  Australasia  as  of  the  date  of 
Stirling      the  original  judgment,  for  the  sum  found  due  by  the 
verdict,  with  subsequent  interest,  at  the  rate  agreed  upon 
in  contracting  the  loan  (a).    Judgment  was  accordingly 
entered  up  in  the  Supreme  Court  against  the  Bank  of 
Australia,  as  of  the  8th  September,  1845,  for  a  sum  ex- 
ceeding £200,000. 

On  7th  August,  1848,  a  general  meeting  of  the  share- 
holders of  the  Bank  of  Australia  was  held,  and  it  appear- 
ing that  only  a  part  of  the  judgment  debt  had  been  paid, 
and  that  the  ordinary  assets  of  the  Bank  would  be  quite 
insufficient  to  satisfy  it  fully,  a  resolution  was  passed, 
that  a  call  should  be  made  on  all  the  shareholders,  of 
100  per  cent,  on  the  amount  of  their  stock,  for  the  pur- 
pose of  liquidating  the  balance  then  remaining  due.  lu 
order  to  render  this  call  effective,  the  directors  of  the 
Bank  of  Australia  entered  into  an  arrangement  with  the 
Bank  of  Australasia,  by  which  it  was  agreed  that  the 
last  mentioned  Bank  should  issue  a  scire  facias  on  its 
judgment,  against  such  of  the  shareholders  of  the  Bank 
of  Australia  as  should  not  pay  the  call.  This  agreement, 
the  plaintiffs  allegf^d,  was  entered  into  on  the  part  of  the 
directors  of  the  Bank  of  Australia,  with  the  view  "of 
enforcing  payment  of  the  call  by  such  of  the  share- 
holders as  were  solvent,  or  whom  they  desired  to  make 
contribute  thereto."  On  the  other  hand,  the  answers  of 
the  defendants  Campbell^  Smarts  and  Gilchrist,  gave  the 
following  view  of  the  transaction — "  All  the  shareholders 
in  the  Bank  of  Australia,  resident  in  the  colony,  were 
liable  to  have  the  said  judgment  immediately  enforced 
against  them  for  tlie  full  amount  of  principal  money  and 
interest  due  thereon,  and  were  in  consequence  exposed  to 
ruin,  which  could  be  averted  only  by  measures  being 
taken  whereby  the  Bank  of  Australasia  should  be  in- 
duced to  afford  time  and  indulgence,  so  as  to  enable  the 
said  shareholders  to  raise  funds  to  pay  off  the  said 
judgment  debt  gi-adually,  and  in  proportion  to  their 
(a)  See  Bank  of  Australasia  v.  BrcUlat^  6  Moore  P.  C.  C.  152. 
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liabilities  and  means ;  and,  tvith  that  vietv,  it  was  con- 
aidered  proper  that  the  said  judgment  should  not  be  put 
in  force  against  such  of  the  shareholders  as  should  be 
willing,  fairly  and  without  litigation,  to  contribute  what 
they  respectively,  reasonably  ought  towards  the  payment 
thereof,  but  that  the  said  judgment  should  be  enforced 
against  such  of  the  shareholders  as  should  refuse,  though 
able,  to  pay  their  aforesaid  fair  proportions.  Accordingly, 
with  such  views  as  aforesaid,  and  shortly  after  the  said 
•order  in  Council  (made  in  pursuance  of  the  decision  of 
the  Frivy  Council  above  referred  to)  was  received  in  the 
•colony,  we  and  the  other  then  directors  came  to  an 
arrangement  or  understanding  with  the  said  Bank  of 
Australasia,  which  was  greatly  for  the  benefit  of  the 
shareholders  of  the  Bank  of  Australia ;  and  which  was 
to  the  effect,  that  in  case  the  said  directors  of  the  Bank 
of  Austraha  should,  by  means  of  making  calls  or  other- 
wise, raise  the  necessary  moneys,  and  pay  off  the  said 
judgment  debt  by  instalments,  the  Bank  of  Australasia 
should  give  time  for  such  payment,  and  should,  more- 
over, not  seek  to  enforce  the  said  judgment,  except 
gainst  such  of  the  shareholders  of  the  Bank  of  Australia 
as  should  not  fairly  contribute  towards  the  discharge  of 
the  said  judgment,  and  so  far  as  to  compel  them  so  to 
4o/'  It  appeared  also  that  this  arrangement  was  ap- 
proved of  and  confirmed  by  the  shareholders. 

On  10th  August,  1848,  circular  letters  were  issued,  in 
pursuance  of  the  resolution  of  the  7th  of  that  month,  to 
4dl  the  shareholders,  for  payment  of  the  call ;  and  amongst 
others,  the  plaintiffs  Berry  and  Macpherson^  together 
with  Colonel  Thomas  Shadforth  and  Henry  Mackenzie^ 
were  applied  to  for  the  sum  of  £2500,  being  £100  per 
cent,  on  the  stock  held  by  them  jointly.  This  call  was 
fiiUy  paid  by  the  plaintiffs  Berry  and  MacpJierson — 
-Colonel  Slwdforth  and  Mackenzie  being  unable  to  pay 
their  proportions. 

On  8th  October,  1849,  a  further  call  was  made,  in 
pursuance  of  a  resolution  of  the  shareholders,  of  £100 
per  cent,  on  the  amount  of  stock.  On  this  call  also,  the 
sum  of  £2500  was  paid  by  the  plaintiffs  Berry  and 
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Macpherson,  under  circumstances  similar  to  the  pre- 
ceding. The  plaintiff  W.  LithgoWj  paid  £820  on  foot 
of  these  calls,  being  £200  per  cent,  on  the  stock  held  by 
him. 

The  plaintiffs  alleged  that  they  were  compelled  to  pay 
these  calls,  under  the  pressure  brought  to  bear  upon  them 
by  the  directors,  who  threatened  that  unless  they  paid, 
the  Bank  of  Australasia  would  issue  a  scire  faci^ 
against  them,  on  foot  of  the  judgment  before  referred  to. 

There  was  considerable  delay  and  difficulty  in  obtain- 
ing, from  the  shareholders,  payment  of  the  second  call,  as 
also  a  third,  which  it  appeared  was  subsequently  made, 
for  the  purpose  of  equalising  the  contributions  under  the 
two  first. 

At  tliis  time  the  Bank  of  Australasia  was  constantly 
pressing  for  payment,  and  it  was  therefore  of  im- 
portance to  all  concerned  that  immediate  sums  should  be 
realised.  The  Bank  of  Australia  still  possessed  con- 
siderable unrealized  assets — ^principally  landed  property 
and  mortgages ;  but  the  condition  of  the  colony  was 
such  that  these  assets  could  not  be  realised,  but  by  forced 
sales — the  proceeds  of  which  would  be  greatly  insufficient 
to  meet  the  unpaid  balance  of  the  judgment  debt.  It 
was  hoped,  however,  that  by  delay,  the  assets  might  be 
sold  to  more  advantage ;  and,  in  the  meantime,  the 
directors  (as  they  said)  were  ready  to  negotiate  with  any 
shareholder  who,  desiring  to  retire  from  the  concern,  and 
to  be  released  from  fui-ther  liability,  should  be  willing  to 
compound  for  any  probable  future  calls  upon  him,  by 
immediate  payment  of  a  reasonable  sum.  .  In  such 
negotiations  it  was  understood,  that  under  the  arrange- 
ment between  the  directors  of  the  Bank  of  Australia  and 
the  Bank  of  Australasia,  any  shareholder  of  the  former, 
receiving  a  release,  would  be  exempt  from  further  calls 
on  account  of  the  judgment  debt,  and  saved  from  any 
further  proceedings  to  compel  payment,  whether  by  the 
scire  facias  or  otherwise. 

The  plaintiffs  Berry  and  Lithgoic,  entered  into  a 
compromise  of  this  sort — each  of  them  paying  £1000  in 
addition  to  the  calls  ah-eady  paid  by  them,  and  receiving 
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releases  from  further  liability  to  any  calls  or  contri- 
butions on  account  of  the  said  judgment  debt,  **  or  other- 
wise by  reason  of  their  being  shareholders  in  the  Bank 
of  Australia,"  such  releases  being  signed  by  the  de- 
fendant Stirling,  as  chairman  of  the  bank.  They 
alleged,  however,  that  they  were  compelled  to  pay 
this  further  sum ;  "  the  directors  having,  through 
means  of  the  judgment  hereinbefore  mentioned,  com- 
plete control  over  such  of  the  shareholders  as  were 
solvent."  And  as  no  transfer  of  their  shares  was 
ever  made,  the  plaintiffs  charged  that  they  still  re- 
mained shareholders  of  the  Bank  of  Australia — subject 
to  the  liabilities,  and  entitled  to  the  benefits  arising  from 
such  character.  The  defendants,  however,  submitted 
that  such  transfer  of  shares,  though  effected,  would  be 
only  a  mere  matter  of  form,  as  the  bank  was  in  the 
course  of  winding  up  ;  and  that  it  was  understood,  that 
in  accepting  the  releases,  the  plaintiffs  ceased  to  be 
interested  in  the  assets,  or  liable  for  the  debts  of  the 
bank  as  shareholders. 

Sometime  after  these  compromises  were  effected,  the 
colony  gradually  rose  from  its  depressed  condition ;  the 
unrealised  assets  of  the  Bank  of  Australia  greatly  in- 
creased in  value ;  several  sums  previously  considered 
doubtful  or  irrecoverable  were  recovered  by  the  directors ; 
and  the  Bank  of  Australasia,  moreover,  consented  to 
reduce  its  claim  by  about  £20,000  chargeable  for  interest. 
Under  these  circumstances,  the  directors  of  the  Bank  of 
Australia  proceeded  to  realise  their  assets,  and  found 
that  after  fully  satisfying  the  claim  of  the  Bank  of  Aus- 
tralasia and  their  other  liabilities,  there  would  remain  a 
considerable  surplus.  The  improved  prospects  of  the 
bank  were  communicated  to  a  general  meeting  of  the 
shareholders  on  the  81st  of  March,  1851,  and  a  reso- 
lution was  thereupon  passed,  that  the  surplus  should  be 
returned  to  such  shareholders  as  had  paid  their  second 
and  third  calls  (that  is,  the  second  call  of  100  per  cent, 
and  the  third  call  which  was  made  upon  certain  share- 
holders to  equalise  the  payments  on  the  shares),  and  who 
had  not  received  releases,  in   the   proportion  of  the 
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amounts  of  such  second  and  third  calls  paid  by  each 
shareholder  to  the  total  amount  of  the  surplus. 

In  pursuance  of  this  resolution,  surplus  funds  to  the 
amount  of  £12,000  and  £6000  were,  at  different  times, 
rateably  divided  among  the  shareholders  entitled  in 
terms  of  the  last  mentioned  resolution.  A  small  sum 
was  retained  for  the  expenses  of  the  management  and 
winding  up. 

The  plaintiffs  alleged  that  the  surplus  amounted  to 
much  more  than  the  sums  above  stated;  and  charged  that 
the  defendants  were  trustees  of  the  same  for  the  plaintiffs 
and  such  of  the  other  shareholders  as  had  paid  the  sums 
levied  by  the  defendants  as  directors  of  the  Bank  of 
Australia ;  and  prayed  for  an  account  of  the  calls,  and 
how  the  same  had  been  disposed  of;  and  for  a  decla- 
ration that  the  defendants  were  trustees  of  the  surplus 
for  the  plaintiffs  and  the  other  shareholders  who  had 
contributed  thereto,  and  who  had  not  been  repaid  their 
proportion  of  the  contributions  remaining  after  the  dis- 
charge of  the  bank's  liabilities;  and  for  an  injunction  to 
restrain  any  further  payments  out  of  the  balance  remain- 
ing in  the  defendants'  hands. 

The  defendants  submitted  that  the  bill  shewed  a  want 
of  equity ;  that  the  plaintiffs  having  so  long  acquiesced 
in  the  distribution,  were  precluded  from  complaining 
now,  and  were,  moreover,  barred,  by  the  releases  re- 
ceived by  them,  from  the  relief  sought ;  that  all  the 
shareholders  who  had  participated  in  the  sm*plus,  had 
interests  adverse  to  those  of  the  plaintiffs,  and  should 
have  been  made  parties,  but  were  not  represented  in 
the  suit;  that  all  those  who  had  received  releases  should 
also  have  been  made  parties,  and  having  distinct  cases 
and  equities,  could  not  be  represented  by  the  plaintiffs; 
and  that  the  suit  was  consequently  defective  for  want 
of  proper  parties. 

The  plaintiff  Liihgow^  and  the  defendants  Macleay 
and  Norton^  having  died  during  the  course  of  the  pro- 
ceedings in  the  suit,  their  representatives  were  made 
parties  by  revivor. 
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At  the  hearing  the  following  cases  were  cited  by 

Sir  W.  M.  Manning^  Q.  C,  Martin^  Q.  C,  and 
Blake  for  plaintiffs.  Bromley  v.  Williams  (a),  Long  v. 
Yonge  (b),  Cockbum  v.  Thompson  (c),  Prendergast  v. 
Turton  (d),  Brotherwood  v.  TAe  Agriculturist's  Insu- 
rance Co.  (e),  22e  Cameron  Colebrooke  Railway  Co,  (/), 
J5anA;  o/  ^i«<raZ(ma  v.  Breillat  (g),  Walworth  v. 
ilaZt  (A),  Clements  v.  Bowes  (i).  ' 

« 

Broadhurst,  Q.  C,  and  Oliver  for  defendants  Smart 

and  Gilchrist, 

Stephen^  for  defendant  Stirling,  cited  Richardson  v. 
Larpent  (A;),  Gregory  v.  Patchet  (0,  and  CZejf^  v.  JGd- 
?7to7Uion  (m). 

Darley  and  Butler  for  defendant  CampbeU.  Kent  v. 
Jackson  (n),  Sibley  v.  Minton  (o),  Oraham  v.  Birken- 
head, dc.  Railway  Co.  {p),  Duke  of  Leeds  v.  £arZ 
Amherst  (g),  Browne  v.  Cro«s  (r),  Lewin  on  Trusts  («), 
Purves  V.  Lan^  (*). 
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December  18, 

19,  21,  1865. 


Gordon  for  all   the   other  defendants. 
Birkenhead  Co,  (rx). 


Carlisle  v. 


Sir  fT.  M.  Manning  in  reply  as  to  misjoinder.    Story's 
Equity  Pleading  (r)- 

The  Primary  Judge  now  gave  judgment  as  follows : — 
In  this  case  I  am  clearly  of  opinion  that  the  plaintiffs 

ought  not  to  be  allowed  to  proceed  with  this  suit,  and 

for  the  following  reasons : — 

In  the  first  place,  the  resolution  of  the  shareholders  of 

the  Bank  of  Australia,  dated  the  81st  March,  1851, 


(o)  82  Beav.  177. 

(c)  16  Ves.  321. 

{€)  31  Beav.  365. 

ig)  6  Moore's  P.  C.  C.  152. 

(i)  16  Jnr.  96. 

(Zy  10  Jnr.  1118. 

(n)  14  Beav.  367. 

Ip)  2  McN.  &  G.  146. 

(r)  14  Beav.  105. 

(0  1  Sup.  Ct.  R.,  Ap.,  p.  4. 

{v)  p. 


277. 


{b)  2  Sim.  385. 
(d)  1  Y.  &  C,  98. 
(/)  18  Beav.  339. 
(h)  4  M.  &  C.  619. 
{k)  7  Jur.  691. 
(m)  3  Jur.  N.  S.  299. 
{o)  27  L.  J.  Ch.  53. 
{q)  2  Phil.  123. 
(*)  pp.  571,  597. 
(u)  1  McN.  &  G.  689. 
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whereby  the  ** surplus  mone}-  of  the  bank"  was  ordered 
to  be  returned  to  the  shareholders  who  had  paid  their 
additional  calls,  and  who  had  not  received  releases^  was 
undoubtedly  known  to  the  plaintiffs  at  the  time ;  and 
1  he  defendants'  answers  distinctly  raise  the  point,  that  the 
plaintiffs  have,  by  their  acquiescence,  precluded  them- 
selves from  complaining  of  the  payment  of  the  returns 
made  under  that  resolution,  either  to  the  defendants  or 
the  other  shareholders  who  had  not  received  releases. 

The  principles  applicable  to  such  a  case  as  this  are 
thus  stated  by  Lord  Chancellor  Cottenham,  in  the  Duke 
of  Leeds  v.  Earl  Amherst  (a),  **  If  a  party  having  a 
right,  stands  by  and  sees  another  dealing  with  the 
property  in  a  manner  inconsistent  with  that  right,  and 
makes  no  objection  while  the  act  is  in  progress,  he  cannot 
afterwards  complain ; "  and  again,  in  the  case  of  Graham 
V.  Birkenhead^  Lancashire^  and  Cheshire  Junction 
Railway  Company  (b) ,  the  same  Lord  Chancellor,  ap- 
plying the  same  principle  in  still  more  distinct  language 
to  a  state  of  circumstances  very  similar  to  the  facts  of  the 
present  case,  says,  "  Was  it  not  the  duty  of  those  who 
meant  to  dispute  this  course  of  proceeding  to  make  an 
application  at  once  to  a  Court  of  Equity  to  prevent  it  ?  " 
and  if  they  make  no  such  application,  **  they  thereby 
give  rise  to  a  new  equity  against  themselves,  depriving 
them  "  of  their  former  rights,  if  any. 

It  is  quite  unnecessary  for  me  to  point  out  the  extent 
to  which  this  well  established  doctrine  of  acquiescence 
affects  all  our  equitable  proceedings ;  but  I  think  there 
are  no  cases  in  which  this  doctrine  should  be  more  care- 
fully guarded  and  maintained  than  in  cases  like  the 
present ;  where  directors  of  public  companies  and  share- 
holders meet  openly  and  with  all  due  regularity,  and  with- 
out, even  now,  the  slightest  imputation  of  concealment, 
fraud,  or  misrepresentation,  proceed  to  pass  resolutions 
authorising  the  division  of  the  company's  moneys,  or 
otherwise  dealing  with  the  business  of  the  company,  in- 
consistently with  the  alleged  rights  of  other  shareholders 
or  quasi-partners  or  shareholders.  Unless  such  dissatis- 

{a)  2  Phil.  123  (1846).  (6)  2  McN.  k  G.  146  (1850). 
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fied  shareholders  or  quasi-partners,  who  avowedly  de-         ^8^^- 
serted  the  company  when  in  difficulties,  come  for  relief       Beury 
to   this   Court,  with   due   diligence,   and   unless   the     °^"  ^^  ®™ 
equitable  doctrine  of  acquiescence  be  maintained  in  its      Stirling 
full  force,  I  am  satisfied  that  our  commercial  community, 
more  especially  in  respect  to  all  the  transactions  of  public 
companies  and  all  partnerships,  must  remain  in  a  most 
perilous  condition. 

Applying  this  doctrine  to  the  present  case,  it  is  quite 
clear  that,  inasmuch  as  all  the  equity  even  alleged  in 
this  bill  on  behalf  of  the  plaintiffs  existed  prior  to  the 
meeting  of  March  31st,  1851,  the  delay  which  elapsed 
between  thut  date  and  the  filing  of  the  present  bill  on 
June  3rd,  1856,  has  precluded  them  from  any  relief  in 
this  Court.  They  now  claim  to  be  treated  as  share- 
holders and  partners  in  this  bank,  although  after  their 
release  this  resolution  of  March,  1851,  was  acted  upon 
without  any  objection  during  three  several  public  distri- 
butions of  money — two  in  1851,  and  one  in  1855 ;  and  if 
theirexclusion  from  such  distributions  was  a  proper  matter 
of  complaint  in  this  Court,  it  is  impossible  now  for  me, 
upon  a  bill  filed  in  1856,  under  the  circumstances  proved 
in  the  case,  to  allow  these  plaintifi's  to  harass  with  liti- 
gation,  either  the  directors  or  the  shareholders,  who  have 
thus  acted  openly  and  with  perfect  bonajides  throughout 
these  transactions,  either  by  directing  any  of  the  accounts 
asked  by  the  bill,  or  by  attempting  to  follow  out  and 
recoup  from  the  shareholders,  one  or  more  of  these  distri- 
butions, even  if  erroneously  made* 

In  the  second  place,  I  think  it  right  to  state  that, 
upon  the  evidence  in  this  cause  as  to  the  circumstances 
attending  the  release  taken  by  the  plaintiffs  against 
future  calls  as  shareholders,  I  am  satisfied  that  such  re- 
leases were  given  by  the  detendsint Stirling,  and  accepted, 
without  any  misrepresentation  or  misunderstanding —  • 
were  a  complete  and  effectual  protection,  in  fact,  against 
any  such  future  calls;  and  that  the  plaintiffs  have 
received  and  enjoyed  the  full  benefit  of  the  compromises 
they  then  made  with  the  other  shareholders.  The  evi- 
dence has  also  satisfied  my  mind  that  no  fraudulent  or 
F— 5 
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inequitable  use  was  ever  made  of  the  existing  scire  facias^ 
so  as  to  entitle  the  plaintiffs  to  claim  any  exemption  from 
the  legal  and  equitable  effect  of  such  release,  on  the 
ground  of  any  compulsion,  duress,  or  pressure.  On  the 
contrary,  the  whole  evidence  shows  that  Mr.  Berry, 
especially,  entered  into  the  compromise  effected  by  his 
release,  with  a  full  knowledge  of  all  the  facts,  and  that 
he  did  so  voluntarily,  and  wdthout  any  pressure  whatever, 
and  with  a  view  to  his  own  protection  and  release  from 
his  lawful  liabilities. 

With  regard  to  the  legal  and  equitable  effect  of  the 
release  on  the  position  of  a  shareholder,  as  between  co- 
partners, or  co-shareholders,  I  am  of  opinion  that  the 
indemnity  thus  given  and  accepted  bona  fide  by  the 
plaintiffs,  and  subsequently  effectually  acted  upon  by  all 
other  parties,  did  exclude  these  releiased  shareholders 
from  any  right  to  any  subsequent  profit,  or  any  interest 
in  the  subsequent  surplus  divided  under  the  resolution  of 
March  1851.  It  seems  to  me  of  the  essence  of  partici- 
pation in  profits,  that  there  should  be  concurrent  hability 
to  losses.  I  think,  therefore,  that  upon  the  facts  and 
equities  of  the  case,  the  resolution  of  1851  could  not 
have  been  successfully  impugned,  even  if  the  plaintiffs 
had  come  to  this  Court  for  that  purpose,  immediately 
after  the  resolution  was  passed. 

I  am  not  aware  of  any  express  decision  upon  the 
present  point ;  but  upon  the  general  principles  of  the 
law  of  partnership,  which,  of  course,  governs  the  share- 
holders of  the  joint  stock  companies,  as  between  them- 
selves, when  the  company's  deed  does  not  provide  for 
any  specific  tinist,  I  am  clearly  of  opinion  that  a  share- 
holder who  accepts  a  bona  fide  indemnity,  or  a  release 
from  his  co-shareholders  of  all  future  liability,  thereby 
necessarily,  and  by  equitable  implication,  precludes  him- 
self, not  only  from  all  participation  in  profits,  but  from 
any  subsequent  beneficial  interest  in  the  partnership 
assets. 

It  has,  indeed,  been  argued,  that  the  delay  in  filing 
the  present  bill  has  been  satisfactorily  accounted  for  by 
the   personal  demeanour  of  Mr.  OiUhrist  in  looking 
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fiercely  at  Mr.  Berry  when  he  met  him  in  the  street, 
and  by  Mr.  Berry's  continued  dread  of  the  enforcement 
of  the  scire  facias.  But  if  he  had  come  to  this  Court  for 
an  injunction  on  any  account  similar  to  this  bill,  he 
would  have  had  the  injunction  extended  to  the  scire 
Jacia^,  as  easily  as  to  any  other  inequitable  conduct  of  the 
defendants,  if  any.  It  seems  to  me,  therefore,  that  such 
arguments  are  altogether  unworthy  of  the  attention  of 
this  Court,  either  as  constituting  in  themselves  any 
degree  of  duress,  either  legal  or  equitable,  before  1851, 
or  as  affording  any  reasonable  excuse  for  the  delay  in  the 
interval,  from  1851  to  1856. 

Lastly — There  are  other  grounds  of  objection  fatal  to 
the  suit  in  its  present  state,  such  as  misjoinder  of 
plaintiffs  having  opposite  and  conflicting  interests  with 
other  shareholders  whom  they  assume  to  represent,  and 
between  themselves-for  I  only  find  that  two  of  the  plain- 
tiffs accepted  releases-andalso  as  not  being  entitled  to  sue 
on  behalf  of  the  non-receiving  shareholders  generally,  as 
assumed  by  the  first  paragraph  of  the  bill.  The  bill 
also  seems  objectionable,  for  non-joinder  of  other  de- 
fendants, as  directors  and  shareholders.  But  without 
enteriug  into  detailed  criticism  of  the  pleadings  or  evi- 
dence, I  think  I  have  already  stated  enough  to  show  that 
the  present  bill  ought  to  be  dismissed  with  costs. 
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The  plaintiffs  having  appealed  from  this  decree,  the 
case  was  brought  on  for  rehearing  before  the  full 
Court  {a). 

After  hearing  counsel  for  the  appellants,  the  Court 
without  calling  on  the  respondents'  counsel,  dismissed 
ihe  appeal  with  costs. 


June  25. 


June  27. 


(a)  Coram,  Sir  A,  Stepfien^  C.  J.,  Hargrave,  J.,  and  Vaucett^  J. 
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An  order  to 
open  biddings 
will  not  be 
made  until 
after  the 
Master  has 
made  his  re- 
port as  to  the 


Wyse  against  Heggakty. 

A  T  a  sale  which  took  place  on  the  19th  June,  1866, 
of  certain  premises  directed  by  the  decree  in  this 
suit  to  be  sold,  Charles  Edghill  became  the  purchaser  of 
two  lots. 

Butler,  for  James  Wyse  the  plaintiff  and  an  intend- 
ing purchaser,  who  had  made  the  necessary  affidavits, 
now  moved  for  an  order  to  open  the  biddings. 

Gordon  for  EdghiU.  It  appears  that  the  Master  luis 
not  yet  reported  on  the  sale.  No  order  can  be  made  to 
open  the  biddings,  because  as  3^et  their  has  been  no 
allowance  of  the  purchase.  The  case  of  Lovegrove  v. 
Cooper  (a)  is  an  authority  in  point. 

The  Primary  Judge  refused  the  motion  with  costs. 


August  28. 
September  19 


Shepherd  and  others  against  Goodey  and  wife. 


his^viit'de?     nPHIS  was  a  Bill  filed  by  WiUiam  Shepherd  and  othere, 

clared  "  my  the  children  of  William  Shepherd,  deceased,  against 

iLg\^?^hir""  '-rhanias  Bennington  Goodey  and  Ajin  his  wife,  formerly 

my  wife  Ann  Shepherd,  the  mother  of  the  plaintiffs,  praying  that 

shall,  during 

the  term  of  her  natural  life,  be  and  remain  in  i^ossession  of  all  my  household  goods, 
&c  ;  and  that  the  remaining  peraonal  property — such  as  money — shall  be  for  her  iise 
and  h&nefit,  and  for  the  purpose  of  maintaining  my  eight  children,  so  far  as  the  same 
will  go.''  He  also  devised  his  real  property  upon  certain  tnists  to  his  wife,  whom  he 
appointed  his  executrix  and  trustee  and  guardian  of  his  children.  His  widow  entei*ed 
on  the  trusts,  and  afterwards  intermarried  with  T.  B.  G.  without  settlement.  A  sura 
of  money,  the  produce  of  W.  S.'s  estate,  and  which,  since  his  death,  stood  in  the  bank 
in  the  name  of  his  widow,  was,  after  her  second  marriage,  drawn  out  by  her  and 
handed  to  her  husband,  T.  B.  G.,  who  applied  it  to  his  own  use,  without  giving  any 
security  for  its  repayment.  The  children  had  always  been  properly  maintained  by  MrL 
G.  since  the  testator's  death. 

Hddf  that  the  said  sum  was  part  of  the  testator's  personal  assets,  and  subject  to  the 
trusts  of  his  will,  and  that  T.  B.  G.  and  mfe — the  former  having  constructive  notice  of 
these  trusts — had,  in  respect  thereof,  committed  a  devcutavU  and  breach  of  tnist 
respectively,  and  T.  B.  G.  was  decreed  to  refund  the  money — allowance  being  made 
for  any  outlay  by  him  out  of  that  particular  fund  in  the  improvement  of  the  trust 
property. 

(a)  9  Hare  279. 
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the  trusts  of  the  late  Mr.  Shepherd' 8  will  might  be  carried 
into  execution,  and  the  rights  of  the  plaintiffs  declared— 
also,  that  the  usual  accounts  of  the  testator*s  personal 
estate  might  be  taken,  and,  in  particular,  how  much 
thereof  had  been  received  by,  or  come  to  the  hands  of, 
the  defendant  2\  B.  Goodey,  and  that  he  might  be 
decreed  to  replace  the  amount  thereof,  or  to  give  security 
therefor  to  the  satisfaction  of  the  Court. 

The  testator  died  in  December,  1855,  leaving  a  widow 
and  eight  children  and  a  considerable  amount  of  property, 
real  and  personal.  His  real  estate  (which  included  a 
mill  at  Chippendale  near  Sydney)  produced,  at  the  time 
of  the  suit,  a  rental  of  about  £1200  per  annum.  By  his 
will,  dated  1st  October,  1855,  the  testator  appointed  his 
wife  executrix  and  trustee  of  his  will,  and  guardian  of  his 
children.  The  provisions  of  the  will,  so  far  as  they  relate 
to  the  questions  now  raised,  were  as  follows : — 

"  My  will  and  meaning  is,  that  my  said  wife  shall, 
during  the  term  of  her  natural  life,  be  and  remain  in 
possession  of  all  my  household  goods,  chattels,  and 
furniture,  of  what  nature  and  kind  soever ;  and  that  the 
remaining  personal  property— such  as  money — shall  be 
for  her  use  and  benefit,  and  for  the  purpose  of  maintain- 
ing and  educating  my  eight  children  hereinafter  named, 
so  far  as  the  same  will  go.  I  give  and  devise  all  my  real 
estate,  of  what  nature  and  kind  soever  and  wheresoever, 
unto  my  said  dear  wife,  Ann  Sheplierd,  upon  trust,  to 
receive  the  rents,  issues,  and  profits  thereof,and  therewith 
to  maintain  herself  and  support  and  educate  my  eight 
children,  WUliam,  Joseph,  James,  Charles,  EUen,  Ann, 
George,  and  Mary,  infants  of  tender  age,  until  the 
youngest  or  only  one,  as  the  case  may  be,  shall  attain  the 
age  of  twenty-one  years,  and  upon  such  event  happening 
to  divide  the  proceeds  of  the  real  estate,  or  the  property 
itself,  as  may  be  determined  on  by  a  majority  of  my  said 
children,  equally  between  all  of  my  said  children,  saving 
and  retaining  to  herself,  my  said  wife,  a  share  equal  to 
the  share  or  part  of  my  said  children ;  or,  if  there  be  only 
one,  between  her,  my  said  wife,  and  such  only  one." 
The  testator  also  appointed  JohnDalley  an  executor  and 
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1866.  trustee  of  his  will,  for  certain  special  purposes,  but  Mr. 
Dalley  did  not  prove  the  will  or  enter  upon  the  trusts. 
There  were  also  two  codicils  executed  by  the  testator, 
one  bearing  even  date  with  the  will,  the  other  dated  28th 
November,  1855,  but  their  contents  did  not  affect  the 
determination  of  the  points  in  issue.  In  April,  1857,  the 
testator's  widow,  who  alone  had  proved  the  will  and  acted 
in  the  trusts,  intermarried  with  the  defendant,  T.  B. 
Goodey.  No  settlement  was  made  upon  their  marriage. 
Mrs.  Goodey  having  died  before  the  hearing,  the  suit 
was  revived  against  her  representative.  A  receiver  and  a 
guardian  of  the  infant  plaintiffs  and  trustees  of  the  will 
had  also  been  appointed  by  the  Court. 

Itappeared  thatfrom  the  testator's  death  up  to  the  death 
of  Mrs.  Goodey  she  had  maintained  and  educated  the 
testator's  children,  and  no  questions  or  complaints  were 
raised  in  the  proceedings  against  Mrs.  Goodey  in  that 
respect. 
Augast  28.  The  main  question  argued  at  the  hearing  related  to  a 

sum  of  £1600,  which  appeared  to  have  been  drawn  out  of 
the  Bank  of  New  South  Wales  on  the  25th  of  June, 
1857,  being  part  of  a  sum  of  £*1836  4s.  then  standing  in 
the  names  and  to  the  credit  of  the  defendant,  Mrs, 
Goodey,  The  cheque  for  the  ^61600  was  signed  by  Mrs, 
Goodey,  but  the  body  of  the  cheque  was  in  the  hand- 
writing of  T.  B.  Goodey ,  and  the  proceeds  of  it  came  into 
his  hands  and  were  applied  by  him  to  his  own  use.  The 
Bill  charged  that  this  sum  was  part  of  the  assets  of  the 
testator,  and  subject  to  the  trusts  of  his  will  in  favor  of 
the  plaintiffs — that  it  had  been  improperly  drawn  by  the 
defendant,  T.  B.  Goodey,  or  lent  to  him  by  Mrs.  Goodey, 
without  security,  and  that  a  breach  of  trust  and  devastavit 
had  been  committed  in  respect  thereof  by  the  defendants 
respectively.  The  defendant,  T.  B.  Goodly,  admitted 
that  he  had  given  no  security  for  the  repaj^ment  of  the 
sum,  but  said  that  it  had  been  given  to  him  by  Mrs. 
Goodey  for  his  own  use.  The  evidence  as  to  the  circum- 
stances under  which  the  sum  came  to  the  hands  of  Mr. 
Goodey,  and  the  manner  of  its  application,  is  set  out  fully 
in  the  judgment  of  his  Honor  the  Primary  Judge. 
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Sir  W.  M.  Manning,  Q.  C,  and  Blake  for  plaintiffs,         ^^^^- 
cited  Jarman  on  WiUs  (a) ;  as  to  T.  B.  Goodey  recouping     Shbphbbd 
the  money  received  by  him,  Adair  v.  Shaw  (b) ;  as  to      *    y 
devastavit^    Crockett   v.    Crockett  (c) ;    and    generally       Goodey 
Leake    v.    Robertson   (d),     Phipps    v.     Williams    (e), 
Thoip   V.    Owen  (/),  Scott    v.   Key  ((/),   Longinore  v. 
Elcum{h)y  Re  Harris  (i). 

Gordon  for  defendant  7\  -B.  Goodey.  It  is  submitted 
that  there  was  no  trust  affecting  the  personality.  The 
money  drawn  out  of  the  Bank  belonged  to  Mrs.  Goodey 
under  the  true  construction  of  the  will.  Cited  Jarman  on 
WiUs  (Ar),  Biddies  v.  Biddies  {l)y  Holmes  v.  Taggart  (m). 

Blake  was  heard  in  reply. 

The  Primary  Jijdge  now  delivered  judgment.     After  September  19. 
stating  the  general  facts  of  the  case  and  the  question  at 
issue,  his  Honor  continued  as  follows  : — 

It  is  necessary  to  examine  carefully  and  to  compare  Mr. 
and  Mrs.  Goodey's  evidence,  to  ascertain  the  real  facts 
and  circumstances  under  which  the  cheque  for  iG1600 
was  drawn  and  paid,  and  as  to  the  application  of 
that  sum. 

With  regard  to  the  commencement  of  the  banking 
account  Mrs.  Goodey,  in  her  evidence  says : — "  Some 
money  was  in  the  Bank  of  New  South  Wales  at  tlie  time 
of  my  fii*st  husband's  death  in  my  name.  The  amount 
was  £2100  at  my  first  husband's  death.  It  was  the 
money  accumulated  from  my  first  husband's  property 
during  his  lifetime.  A  few  days  before  his  death  it  was 
transferred  to  my  name.  It  was  put  in  my  name  because 
my  husband  was  too  ill  to  sign  the  deposit  note." 

With  regard  to  the  drawing  out  the  dfc*1600,  she  says  : 
'*  I  remember  a  transaction  about  £1600,  part  of  this 
money.     I  recollect  the  25th  June,  1857.     I  lent  my 

(a)  1  ToK,  p.  328.  (b)  1  Sch.  &  Lef.  262, 

(c)  2  Phil.  553.  (rf)  2  Men  363. 

(e)  5  Sim.  44.  (/)  2  Hare  607. 

ig)  11  Jur.  N.  S.  819.  (h)  2  Y.  k  C.  C.  C.  369. 

(i)  7  Exch.  844.  {k)  1  vol.,  p.  331. 

(/)  16  Sim.  1.  .  (m)  1  Sup.  Ct.  Rep.  Y^i  27. 
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husband,  Thomas  Goodey,  £1600  on  that  day.  I  gave 
it  him  in  cash.  I  went  to  the  bank  myself  and  drew  it, 
and  gave  it  over  to  him.  The  only  arrangement  with 
my  present  husband  was,  that  he  was  to  extend  his 
business  as  a  miller.  Part  of  my  late  husband's  property 
was  a  mill  at  Chippendale.  My  present  husband  carried 
on  his  business  at  the  mill,  part  of  my  former  husband's 
estate.  When  I  gave  it  to  him,  I  told  him  it  did  not 
belong  to  me,  but  to  the  children,  and  he  said  I  could 
take  it  back  at  any  time  I  required  it.  I  have  applied  to 
him  for  it — the  £1600 ;  he  has  not  repaid  it ;  it  is  still 
due.  He  said  the  money  was  his  and  not  mine,  accord- 
ing to  his  marriage  rights.  When  I  gave  him  the  money 
he  did  not  require  it  as  his  own.  I  do  not  remember  that 
he  made  any  claim  to  it  until  I  asked  him  to  repay  it. 
It  was  after  I  had  proved  the  will  that  I  gave  him  the 
mone3\  My  present  husband  was  in  possession  of  the 
mill  for  six  years.  He  occupied  it  until  we  sepai'ated 
about  four  months  ago.  I  think  my  eldest  son  William 
was  present  when  I  asked  for  the  money  to  be  repaid. 
He  then  made  a  claim  to  it,  and  said  it  was  his  own 
money.*' 

Being  cross-examined  by  Mr.  Gordon  for  the  defendant 
Mr.  Goodey y  she  says: — "The  £2100  was  placed  in  my 
name  about  two  or  three  days  before  my  first  husband's 
death.  The  illness  was  the  only  reason  why  it  was  placed 
in  my  name.  The  bank  would  not  take  that  money 
without  my  husband's  signature.  I  went  to  try  to  see 
if  tliey  would  take  it  without  his  signature;  they  refused, 
and  I  put  it  in  my  own  name  until  my  husband  got 
better.  I  did  so  without  coming  back  and  mentioning  it 
to  my  husband.  I  took  it  down  because  I  was  afraid  to 
keep  it  in  the  house.  It  was  my  husband's  wish  for  me 
to  do  so.  I  understood  that  it  was  my  husband's  and 
mine,  because  I  had  helped  to  earn  it.  My  husband  had 
never  given  any  of  it  to  me.  He  never  had  said  any  of  it 
was  mine.  I  told  him  how  I  had  put  it  in  the  bank,  and 
he  said  I  had  done  quite  right.  .  I  told  him  that  they 
would  not  take  it  without  his  signature,  and  that  after  he 
was  well  I  could  alter  it.     He  said  I  had  done  quite  right. 
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He  had  no  banking  account  with  the  Bank  of  New  South  . 
Wales.  He  had  no  bank  at  all.  The  money  had  been 
accumulating  about  three  years  during  his  illness.  I 
proved  the  will.  The  goods  were  sworn  under  JBIOO. 
I  thought  that  this  money  was  part  of  his  property.  I 
knew  it  was.  My  memory  will  not  tell  me  when  I  paid 
the  £1600  to  Mr.  Goodey.  It  was  two  or  three  months 
after  I  was  married.  I  drew  the  money  out  with  a 
cheque.  Mr.  Goodey  drove  me  down  in  a  dogcart,  or  else 
he  walked  down  with  me ;  nobody  else  was  with  me. 
Mr.  Goodly  had  not  any  money,  and  I  was  not  getting 
any  interest  from  the  bank.  I  oflfered  of  my  own  free 
will  to  extend  the  business  with  the  money.  I  made  the 
offer  to  him  in  my  own  house  at  Chippendale,  next  door 
to  the  mill ;  I  told  him  I  had  a  little  money  in  the  bank 
which  did  not  belong  to  me,  and  he  could  have  the  use  of 
it  until  such  time  as  the  children  required  it ;  those  are 
exactly  the  words  I  did  say.  At  first  he  said  he  did  not 
<!are  about  taking  it.  I  offered  him  a  second  time,  and 
then  he  was  glad  to  take  it.  He  said  I  should  have  it 
back  at  any  time  I  required  it.  The  second  offer  took 
place  on  the  day  he  got  it ;  I  had  talked  about  it  before. 
I  am  quite  certain  I  never  told  Mr.  Goodey  that  the 
£1600  was  my  own  money.  I  am  almost  certain  I 
handed  him  the  money  when  I  took  it  from  the  bank*  I 
think  I  gave  it  to  him  in  the  street,  if  not,  as  soon  as  I 
<jame  home  to  Chippendale.  I  am  certain  it  was  £1600. 
lietween  Mr.  Shepherd's  death  I  had  put  money  in  and 
-drawn  money  out ;  and  it  was  reduced  from  £2000  to 
£1600."  She  also  says  that  she  lodged  money  in  the 
bank  between  Mr.  Shepherd's  death  and  the  time  of 
lending  this  money.  **  The  money  so  lodged  was  notthe 
private  money  of  Mr.  Goodey,  it  was  the  produce  of 
Shepherd's  estate.  I  do  not  remember  how  often  I 
lodged  money.  Whenever  I  had  any  money  of  the  estate, 
which  was  not  wanted  for  the  children,  I  paid  it  into  the 
bank.  All  the  money  I  paid  into  the  bank  was  the 
produce  of  the  estate.  In  the  valuation  for  the  probate, 
the  household  furniture  was  alone  considered." 

Against  this  very  simple  and  consistent  account  by 
Mrs.  Goodey  of  the  transactions,  we  have  Mr.  Goodey's 
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admissions  and  evidence  to  the  following  effect : — That 
he  remembers  going  with  Mrs.  Goodey  to  the  Bank  of 
New  South  Wales  and  getting  some  money,  abont  three 
months  after  their  marriage,  having  had  a  conversation 
with  Mrs.  Goodey  the  same  day  on  which  she  said  she 
had  some  money  in  the  bank,  which  had  been  given  her 
by  her  previous  husband,  which  *'  she  would  get  out  of 
the  bank  and  hand  over  to  me  for  the  purpose  of  carrj-ing 
on  the  business."  He  admits  that  she  drew  out  the 
money,  and  that  afterwards  they  drove  to  the  Commercial 
Bank,  and  she  handed  him  a  roll  of  notes,  which  he 
deposited  there  in  his  own  name,  to  the  amount  of  JE1B50. 
He  also  says  that  he  paid  in  at  the  same  time  d9200  in 
notes,  and  that  sum  was  ''  my  own."  He  denies  that 
Mrs.  Goodey  ever  "  said  anything  about  the  money  being 
a  loan  to  me,  or  about  my  repaying  it,  or  of  its  belonging 
to  the  children."  He  says  he  lias  spent  the  i£lS50  in 
carrying  on  the  business,  and  in  improving  the  propert^^ 
round  the  mill  and  the  mill  itself. 

Upon  cross-examination,  he  says  he  does  not  know  that 
he  had  read  Mr.  Shepherd's  will  before  he  was  married 
or  before  he  had  the  money ;  but  he  has  read  the  will 
many  a  time,  and  he  will  not  swear  that  Mrs.  Shepherd 
**  did  not  show  me  the  will  before  my  marriage."  He 
also  swears  that  he  did  not  know  the  amount  she  drew 
out  of  the  bank,  though,  on  looking  at  the  cheque 
(exhibit  A),  he  admits  that  the  words  ''sixteen  hundred" 
and  the  figures  "  iJ1600"  are  in  his  own  handwriting. 
He  then  says  he  believed  the  money  in  the  bank  was  his 
and  Mrs.  Goodey' Sy  but  he  did  not  ask  her  for  it  as  his 
own  property.  He  does  not  remember  ever  having 
refused  the  money,  but  he  will  not  undertake  to  swear 
that  he  did  not. 

In  considering  the  results  of  all  this  testimony  it  is 
plain  to  my  mind  that  the  fund  in  the  bank  was  originally 
part  of  the  testator's  assets  and  subject  to  the  trusts 
declared  by  the  testator's  will,  and  that  Mr.  Good^  has 
never,  to  the  present  hour,  claimed  this  fund  as  his  wife's, 
either  as  a  donatio  mortis  causa  or  in  any  other  marital 
right. 

It  is  also  equally  clear  to  my  mind  that  Mrs.  Goodey 
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has  always  dealt  with  this  fund  as  part  of  her  first 
husband's  estate,  and  applied  it  upon  the  trusts  of  his 
will  for  herself  and  the  children,  and  her  own  statement 
as  to  the  appUcation  of  this  fund,  and  her  dealing  with 
this  bank  account,  are  exactly  confirmed  by  the  bank 
account  itself,  and  also,  to  a  very  great  extent,  by  the 
defendant's  own  admissions. 

With  reference  to  the  transaction  of  the  25th  June  as 
to  this  particular  cheque  for  £1600,  I  am  clearly  of 
opinion  that  the  defendant's  conduct  is  wholly  at  variance 
with  his  own  hypothesis,  whether  as  claiming  this  money 
in  his  marital  right,  or  as  "  being  "  his  own  and  his  wife's, 
— for  in  either  case  he  had  only  to  produce  his  certificate 
of  marriage,  when  he  might  have  claimed  the  whole  fund, 
and  not  the  £1600  only.  Instead  of  which  he  has  left 
the  account  in  his  wife's  name,  and  it  appears  that  after 
the  25th  June  she  drew*  out  other  sums  and  paid  in  other 
sums,  leaving  at  the  close  of  the  account  a  balance  of 
£190  4s.  to  her  credit  on  this  account. 

I  consider  Mrs.  Goodey's  act  of  drawing  out  the  £1600 
to  be  so  plainly  done  under  his  marital  control  and  influ* 
ence,  that  the  devastavit  and  breach  of  trust  was 
substantially  his  own  act  and  deed,  for  which  he  is  liable, 
under  the  circumstances,  as  much  as  if  he  himself  had 
presented  the  cheque  and  received  the  money.  Con- 
sequently, the  only  reduction  will  be  in  respect  of  any 
outlay  which  he  can  prove  to  have  been  made  upon 
improving  the  trust  property  out  of  this  particular  fund. 

Considering  also  the  very  manifest  equivocations  of  his 
evidence,  especially  as  to  fiUing  up  the  amount  of  the 
cheque,  and  the  strong  documentary  confirmation  of  Mrs. 
Ooodey's  truthfulness  contained  in  the  banking  accounts, 
I  have  no  hesitation  in  deciding  that  Mr.  Goodey  had 
constructive,  if  not  express,  notice  of  trusts  affecting  this 
sum  of  £1600,  as  part  of  the  bank  portion  of  the  testator's 
assets  held  by  Mrs.  Goodey  upon  trust  for  herself  and  the 
children ;  and,  consequently,  that  he  must  refund  the 
money,  as  prayed  by  the  bill. 

The  decree  will  therefore  contain  declarations  to  the 
above  effect,  and  a  direction  to  take  the  accounts  as 
prayed,  having  regard  to  the  above  declarations. 


1866. 


Shepherd 
and  others 

V. 

Goodey 
and  wife. 
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Shepherd 
and  others 

V. 
GOODEY 

and  wife. 


I  do  riot  see  that  I  can  make  any  further  declaration  as 
to  any  other  rights  of  the  parties  until  the  accounts  have 
been  duly  taken  and  the  net  amount  of  the  testator's 
assets  ascertained.  The  receiver  and  maintenance  to  be 
continued.  The  defendant,  T.  B.  Goodey,  to  pay  the 
plaintiff's  costs  to  the  hearing.  Mrs.  Goodey  to  have  no 
costs. 


March  26. 
Octol)er  3. 

Tlie  Master, 
in  taking  a 
partnei-sliip 
account  of  a 
station  ]iro. 
perty  piiv- 
cliased  by  the 
plaintiff  and 
defendant 
jointly,  gave 
credit  to  the 
plaintiff  for 
£500,  half  of  a 
sum  of  £1000 

Said  by  the 
efcndHnt  on 
account  of  the 
purchase 
money— find- 
ing by  his  re- 
port *'that 
there  was  cash 
of  phvintitTs 
to  the  amount 
of  £500  in  the 
defendant's 
hands  at  the 
date  of  the 
purchase,  and 


GoBMAN  against  Jones  (a). 

A  PPEAL,  by  the  defendant  to  the  full  Court,  from 
an   order  of  the  Primary  Judge  overruling  ex- 
ceptions to  tiie  Master's  Report. 

The  suit  was  instituted  by  Richard  Oorman  against 
Sees  Jones f  for  the  purpose  of  having  it  declared  that  a 
partnership  existed  between  them  in  a  station  called 
Taemas,  purchased  in  January,  1857,  from  one  Samuel 
Taylor,  and  for  a  dissolution  of  the  partnership  and  an 
account  of  the  partnership  dealings  and  transactions. 
At  the  date  of  the  purchase  the  defendant  was  a  store- 
keeper in  Yass,  and  the  plamtiff  was  residing  then,  or 
shortly  before,  on  the  Taemas  station. 

By  decree,  made  on  the  11th  August,  1863,  by  the 
Primar3'  Judge  (the  late  Mr.  Justice  Milford),  it  was 
declared  that  the  said  Taemas  station  and  stock  were 
purchased  by  the  plaintiflf  and  defendant  jointly,  on  the 
19th  of  Januar}',  1867,  and  had  been  ever  since  held  and 
managed  by  them  in  co-partnership  ;  and  it  was  ordered 

whichwatdedi'  that  the  partnership  should  be  dissolved  from  the  date 
cated  or  then  ,.     ,       ,  ,    ,  .         .         i        i  -i  t  i 

(nigiu  to  Jiavc     01  the  decree  ;  and  that  an  mquiry  should  be  made  as 
been  d^idicalcd 
to  that  pur- 
]K)se. " 

On  exceptions 
taken  to  this 
liuding,  Held 
{Bargracc,  J., 
disseiUiejUe\ 
that  the  ques- 
tion, substan- 
tially, was 
whether  or 

not  the  Master  was  right  in  giving  credit  to  the  plaintiff  under  the  circumstances,  for 
the  £500  on  the  partnership  account,  specifically  ;  and  exceptions  overruled. 
(a)  Coram,  Sir  A,  Stcpheiij  C.  J.,  Hargrave,  J.,  and  Faitcetl,  J. 


to  how  and  by  whom  the  purchase  money  had  been 
paid;  and  that  the  accounts  should  be  taken  upon  the 
terms  of  equal  profit  and  loss. 

The  Master  made  his  report,  in  pursuance  of  this 
decree,  on  the  7th  June,  18G5,  and  found,  inter  aJia,  as 
follows  : — **  That  the  purchase  money,  amounting  to 
the  sum  of  £2500,  was  actually  paid  by  the  defendant 
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ga- 


te the  former  owner,  Samuel  Taylor,  in  manner  follow- 
ing, viz.,  on  or  about  the  19th  Januar)',  1857,  the  sum 
of  dBlOOO  in  cash,  with  the  delivery  of  two  promissory 
notes  for  iGlSOO,  payable  three  and  four  months  after 
date,  and  that  the  said  sum  of  i£1500  was  paid  in  cash 
and  goods  by  the  defendant,  and  that  the  two  promis- 
sory notes  have  not  been  actually  retired,  but  definitely 
satisfied,  and  tlie  debt  to  the  said  S.  Taylor  extin- 
guished, and  that  the  sum  of  iG500  ought  to  be  set  oflf 
or  allowed  as  against  the  defendant's  payment  in  cash 
of  iGlOOO  on  the  said  purchase,  there  being  cash  of 
plaintiff's  to  the  said  amount  of  £500  in  the  defendant's 
hands  on  the  19th  of  January,  1857,  and  which  was 
dedicated  or  then  ought  to  have  been  dedicated  to  that 
purpose ;  and  that  the  plaintiff  is  entitled  to  credit 
therefor  in  taking  the  accounts  herein." 

The  defendant  excepted  to  this  report  in  respect  to 
tlie  credit  allowed  to  the  plaintiff  for  the  £500,  as  a  set- 
off against  the  £1000  paid  on  account  of  the  purchase 
money.  These  exceptions  were  overruled,  but  without 
costs,  by  the  then  Primary  Judge,  Sir  Alfred  Stephen, 
C.  J.,  his  Honor  being  of  opinion  that  the  Master  had 
found  that  the  £500  was,  in  point  of  fact,  dedicated  to 
the  purpose  referred  to,  and  that  the  Master  was  jus- 
tified in  so  finding. 

It  appeared  that  after  the  decree  the  defendant  sued 
the  plaintiff  at  law  on  a  private  account  between  them, 
and,  in  the  action,  gave  the  plaintiff  credit  for  the  £600 
now  in  dispute. 

The  defendant  now  appealed  from  the  order  of  the 
Primary  Judge,  and  submitted  the  following  amongst 
other  groxmds  of  appeal : — 1st.  That  the  Master,  by 
his  report,  abstained  from  finding,  and  did  not  find  as  a 
matter  of  fact,  that  the  sum  of  £500  had  been  dedicated 
to  the  purpose  in  the  report  mentioned,  and  that  there 
was  not  evidence  before  the  Master  sufficient,  in  his 
opinion  or  in  point  of  fact,  to  prove  such  dedication. 
2nd.  That  the  Master  intended  to  find,  and  did  find,  as 
a  matter  of  law,  that  the  said  £500  ought,  imder  the 
circumstances  of  the  case,  to  be  taken  to  have  been 
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1866. 
Gorman 

V. 

JON'RS. 


October  3. 


dedicated  to  the  purpose  referred  to,  but  that  such 
finding  was  erroneous.  And  3rd.  That  the  question 
whether  there  was  in  point  of  fact  a  dedication  of  the 
£500  to  the  purpose  referred  to,  was  not  before  the 
Primary  Judge  on  the  matter  of  the  exceptions,  and 
that  these  ought  to  have  been  allowed,  if  his  Honor 
was  of  opinion  that  the  finding  of  the  Master  could  not 
be  supported  as  a  matter  of  law. 

Sir  W.  Manning,  Q.C.,  and  Gordon  for  appellant. 

The  Attorney  General  and  Owen  for  respondent. 

Judgment  was  this  day  delivered  as  follows : — 
Stephen,  C.  J.  In  this  case  I  retain  my  former 
opinion,  for  the  reasons  there  expressed.  But  as 
these  reasons,  with  the  facts  on  which  the  contest  has 
arisen,  have  not  hitherto  been  stated  in  writing,  I  shall 
proceed  to  recapitulate  them  now. 

In  January,  1857,  the  plaintiff — a  very  illiterate  man, 
then  or  shortly  afterwards  residing  on  the  station  of  one 
Taylor, — agreed  with  the  defendant,  a  storekeeper  in 
the  neighbourhood,  for  the  purchase  jointly  by  them  of 
that^  station,  and  for  its  working  thereafter  in  partner- 
ship together,  in  equal  shares ;  it  being  understood  that 
Gorman  should  manage  the  property,  and  Jones  supply, 
as  required,  any  necessary  funds.  Of  the  purchase 
money,  £1000  was  to  be  paid  in  cash, — the  plaintiff 
then  immediately  (as  he  swears,  but  the  defendant 
denies,)  contributing  a  moiety,  out  of  j£674  then  at  his 
credit  in  Jones's  hands.  The  defendant  paid  the 
jE  1000,  accordingly,  to  Taylor;  but  not  immediately, 
nor  in  cash.  He  paid  it  by  the  delivery  of  store  goods 
— a  mode,  doubtless,  more  convenient  for  him,  if  not  as 
convenient  for  the  vendor.  Then,  having  so  done,  and 
from  time  to  time  furnished  the  station  with  supplies, 
he  advanced  or  paid  moneys  on  Gorman's  order  (the 
latter  continuing  to  reside  on  and  manage  the  property), 
and  also  having  in  due  course,  by  cash  or  goods,  paid 
off  the  balance  of  Taylor's  purchase  money,  the  de- 
fendant, in  1862,  denied  the  existence  of  any  partner- 
ship, and  claimed  a  considerable  sum  as  due  to  him  by 
the  plaintiff*. 
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The  then  Primary  Judge,  on  very  conclusive  evi- 1866^ 

dence,  decreed,  on  the  former  point,  in  Gorman's  Gorman 
favour  ;  and  the  partnership  accounts  were  directed  to  jonbs. 
be  taken.  The  late  Master,  in  taking  these,  credited 
the  plaintiff,  on  account  of  the  purchase  and  partner- 
ship specifically,  with  the  £500  (part  of  the  £674) 
directed  and  agreed  originally  to  be  so  appropriated  ; 
and  the  question  is,  simpl}',  in  effect,  whether  he  was 
light  in  so  doing. 

It  was  m}'  opinion,  on  exceptions  taken  to  his  report, 
that  the  Master  was  right.  But  the  matter  is  embar- 
rassed by  the  terms  in  which  the  particular  finding  was 
couched,  and  by  another  matter  to  which  I  shall  advert 
presently.  The  Master  so  credits  or  sets-off  that  £500, 
on  the  ground  that  it  had  been  dedicated  in  Jones's 
hands,  "  or  that  it  ought  to  have  been  so,"  to  the  pur- 
chase mentioned.  The  vagueness  of  this  language,  and 
that  it  was  suflBciently  loose  to  excuse  the  objection 
taken,  may  be  conceded.  But,  applied  to  the  facts  of 
the  case,  it  struck  me  that  the  meaning  could  without 
difficulty  be  collected,  and  that  it  was  this :  that  the 
£500  was  directed  to  be  applied  to  the  partnership 
purchase,  and  therefore  ought  to  have  been  so  devoted 
accordingly.  If  the  meaning  of  the  alternative  portion 
of  the  sentence  was,  that  the  money  was  either  in  fact 
set  apart  (dedicated)  in  Jones's  hands,  or  that  under 
the  circumstances  it  ought  to  have  been  so  set  apart,  I 
still  think  that  the  report  is  substantially  right.  For, 
after  all,  the  question  is  that  stated  in  the  outset — 
whether  the  £500  was  a  proper  item  of  set-off  or  credit, 
specifically,  against  the  defendant's  payments  on  part- 
nership account.  And  the  solution  of  this  depends  on 
the  fact,  according  as  it  may  be  found  for  Gorman  or 
against  him,  of  the  alleged  direction  and  agreement  to 
appropriate  £500  out  of  the  £674  already  mentioned. 
That  sum,  according  to  the  plaintiff,  was  expressly 
devoted  to  and  meant  to  form  part  of  the  first  instal- 
ment, or  joint  liability  of  the  partners,  then  about  to  be 
paid  by  them.  The  defendant's  case  is,  however,  that 
he  paid  that  £500  out  of  his  own  funds;  and  he  debits 
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__2^^  it  accordingl}',  together  with  all  his  sabsequent  ad- 
GoRMAN  vances  and  payments.  The  effect  in  this  suit  is,  that 
Jones.  ^®  makes  Gonnan  out  to  be  his  debtor,  on  the  partner- 
ship account,  in  exactly  that  amount  more  than  the 
Master  has  allowed  tlie  defendant.  And  the  Master 
was  right  in  that  respect,  I  apprehend,  if  the  direction 
in  question  was  made  and  assented  to,  bj'  whatever 
name  we  call  the  arrangement. 

The  result  to  Jones  (although  not  in  this  suit,  nor  on 
these  partnership  accounts)  would  practically  have  been 
the  same,  but  for  the  circumstance  now  to  be  mentioned; 
with  which  it  has  been  sought  to  complicate  the  case. 
Upon  the  decree  being  pronounced,  Jones  sued  this 
plaintiff  at  law  for  the  amount,  whether  in  cash  or  by 
goods  advanced  on  Gorman's  separate  account.  In  that 
action,  Jones  thought  fit  to  credit  the  latter  with  this 
jB500;  and,  failing  (it  is  said)  to  prove  a  particular  item 
of  debit,  the  verdict  passed  for  Gorman.  With  this 
result,  or  its  alleged  cause,  as  I  conceive,  we  have  here 
nothing  to  do.  The  giving  of  that  credit  was  Jones's 
own  act,  for  purposes  of  his  own ;  over  which  Gorman  had 
no  control,  and  for  which  he  cannot  be  made  responsible 
— and  the  result,  however  unfortunate  for  JoneSy  leaves 
the  question  for  our  decision  just  where  it  was.  It  is 
impossible,  indeed,  without  understanding  all  thedetails 
in  that  action,  to  see  that  injustice  really  will  be  sus- 
tained, after  all,  by  this  defendant — by  reason  of  his 
having  given  that  credit.  We  must  previously  be 
satisfied,  that  had  a  just  and  provable  claim  against 
Gorman  in  the  action,  to  an  amount  beyond  that  £500 ; 
and  to  this  conclusion  the  verdict  is  opposed.  Nor,  in 
any  event,  could  Jones  at  his  own  pleasure  make  this 
item  a  credit  on  the  separate,  instead  of  the  partnership 
account,  by  simply  electing  so  to  treat  it. 

As  to  the  disputed  fact,  whether  there  really  was  a 
direction  to  appropriate  .the  dB500,  as  stated  by  Gorman^ 
a  very  few  words  wUl  suffice.  In  having  given  superior 
credence  to  the  plaintiff,  the  master  is  not  shown  to  be 
wrong;  and,  looking  at  the  probabilities  of  the  case,  and 
the  unworthy  denial  of  the  partnership  by  the  defendant, 
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I  am  of  opinion  that  the  finding  is  right.     The  first         1866. 
instalment  was  a  large  one — nearl}'^  half  the  purchase      0  o&man 
money.     It  was  to  be  paid  in  cash,-  not  by  either  party       Jones. 
alone,  but  by  both;  and  Gorman  had  his  moiety  ready, 
in  the  defendant's  hands. 

The  plaintiflF  afterwards,  no  doubt,  required  and 
obtained  advances  or  supplies  from  Jones.  But  the 
amount  of  these  only  was  on  credit ;  not  the  original 
£500,  or  any  portion  of  it.  And  this,  by  arrangement 
•existing  at  the  time ;  the  effect  of  which  is  not  to  be 
destroyed,  I  take  it — since  the  matter  really  at  issue  has 
been  perfectly  understood  throughout — by  an  infelicitous 
mode  of  expression,  or  an  erroneously  stated  reason. 
Nor  can  I  regard  a  positive  direction  to  appropriate,  not 
repudiated  or  dissented  from,  as  less  in  effect  than  a 
binding  and  understood  arrangement  (in  other  words  an 
agreement),  between  the  parties. 

Hargrave,  J.  The  single  point  raised  by  this  excep- 
tion to  the  Master's  report  is  very  simple,  but  of  the 
greatest  possible  importance  to  every  accounting  party 
in  every  class  of  equity  suit. 

It  appears  that  the  late  Master  in  Equity,  in  taking 
2)artnership  accounts,  has  given  this  plaintiff  credit  for 
a  sum  of  i^500,  which  was  in  the  defendant's  hands  to 
plaintiff's  credit,  as  an  item  in  a  current  store  account, 
and  which  has  always  been  to  such  credit  of  the  plaintiff, 
in  such  store  account,  up  to  the  present  hour. 

The  words  of  the  Master's  report  are  that  the  said  sum 
has  been  dedicated,  or  ought  to  have  been  dedicated,  to 
the  plaintiff's  share  of  the  purchase  money  of  the  station, 
the  subject  of  this  partnership. 

The  Master  appears  to  have  thought  that  the  well 
known  authority  of  Clayton'' s  case  in  MeHvaWs  reports, 
as  to  the  appropriation  of  payments,  applied  to  this 
case,  but  it  is  obvious  that  the  rule  as  to  the  right  of 
every  payer  of  money  to  appropriate  such  payment 
specifically  to  one  out  of  two  debts  on  two  separate 
accounts  in  such  creditor's  books  a|  the  time  of  such 
jpayment,  can  have  nothing  to  do  with  any  subsequent 
G — 5 
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1866«  direction,  given  long  after  payment,  as  to  the  wishes  of 
Gorman  the  party  in  respect  to  any  specific  sum,  at  a  previous 
Jones.        *i™^  standing  to  his  credit,  in  any  person's  accounts. 

The  simple  question  is  whether,  at  the  time  of  taking 
the  present  account,  there  was  and  is  now  a  balance  of 
JE500  or  of  any  sum  standing  to  the  plaintiff's  credit,  as 
being  due  to  the  plaintiff  from  the  defendant  on  the 
store,  or  indeed  on  an}'  account.  This  credit  balance 
the  plaintiff  must  make  out  in  the  usual  way  by  proper 
evidence  afiBrmatively,  which  he  does  not  appear  to  have 
attempted.  But  what  he  has  done  is  this:  He  has 
merely  proved  that,  at  the  time  of  the  purchase  of  the 
partnership  station,  he  told  the  defendant  to  pay  for  his 
(the  plaintiff's)  share  of  the  station  out  of  his  store 
account,  which  happened  then  to  be  in  credit  somewhat 
above  i*500. 

To  allow  such  a  novelty  in  accounts  as  this  item,  under 
the  perfectly  unprecedented  expression  of  a  * '  dedication , ' ' 
or  **  quasi-dedication,"  would  unsettle  every  system  of 
accounts,  and  I  confess  that  I  cannot  concur  in  any 
degree  with  so  great  an  innovation  upon  equity  and 
justice  as  is  attempted  by  this  report. 

Lastly,  it  appears  that  this  very  item  of  £500  has 
moreover  been  already  duly  credited  hy  Jones  to  Gormatiy 
in  a  common  law  action  upon  the  current  store  account 
between  these  parties,  so  that  the  effect  of  supporting  the 
Master's  finding  will  be  in  effect  clearly  to  give  to  the 
plaintiff  a  second  credit  for  the  same  item. 

I  am  of  opinion,  therefore,  that  upon  the  grounds  I 
have  mentioned,  that  this  exception  ought  to  have  been 
allowed  by  the  Primary  Judge,  and  the  report  referred 
back  to  the  present  Master  in  Equity  for  reconsideration. 

Faucbtt,  J.  The  bill  in  this  case  pra3'ed  that  a 
partnership  should  be  declared  to  have  existed  between 
the  plaintiff  and  the  defendant,  in  respect  of  a  station 
alleged  to  be  purchased  on  their  joint  account,  and  that 
an  account  should  be  taken  of  the  partnership  dealings. 
In  pursuance  of  this  prayer,  a  partnership  was  declared 
to  have  existed  ;  and  it  was  referred  to  the  Master,  to 
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take  the  accounts.    And  the  substantial  question  which         ^^^^' 
has  now  to  be  decided  is,  as  it  appears  to  me,  whether       Gorman 
the  sum  of  £500,  mentioned  in  the  Master's  report,        jqnes. 
ought  to  be  credited  to  the  plaintiff  in  the  partnership 
accounts  or  not. 

The  difficulty  in  the  case  arises,  chiefly,  from  the 
wording  of  the  Master's  report ;  and  possibly,  also,  from 
some  misconception  on  his  part  of  the  principle  laid 
down  in  Clayton's  case.  But  it  appears  to  me  that  the 
Master  did  i7i  fact  credit  the  plaintiff  with  this  sum  of 
JB600 ;  and,  when  he  says  that  it  ought  to  be  set  off,  as 
it  was  **  dedicated,  or  ought  to  have  been  so,"  to  the  pay- 
ment of  the  purchase  money, — I  think  he  must  be  taken 
to  mean  that,  being  in  the  defendant's  hands,  it  was 
directed  by  the  plaintiff  to  be  so  applied.  Possibly  he 
may  have  thought  that,  if  it  had  not  been  directed  by 
the  plaintiff  to  be  so  applied,  the  law  would,  under  the 
circumstances,  have  so  appropriated  it.  But,  however 
this  may  be,  and  whether  he  was  right  or  wrong  in  his 
reasons,  it  appears  to  me  that  the  Master  did  give  the 
plaintiff  credit  for  this  sum  in  taking  the  partnership 
accounts;  and  found  upon  the  evidence — and  so  intended 
to  say  in  his  report, — that  the  plaintiff  had  directed  that 
that  sum  (as  his  share  of  the  J61000,  the  portion  of  the 
purchase  money  to  be  paid  in  cash)  should  be  paid  out 
of  the  £674  belonging  to  the  plaintiff,  then  in  the 
defendant's  hands. 

And  is  it  not  probable  that  this  was  the  case — 
assuming,  as  we  must  now  do,  that  there  was  a  partner- 
ship, on  the  tei*ms  stated  in  the  memorandum  of  19th 
January,  1857  ?  According  to  that  memorandum,  the 
sum  of  £1000  was  to  be  paid  in  cash  on  delivery.  Out 
of  what  fund  was  the  plaintiff's  share  of  this  £1000  to 
be  paid,  if  not  out  of  the  sum  then  in  the  defendant's 
hands  ?  There  is  no  reason  for  supposing  that  the 
defendant  would  advance  the  £1000  out  of  his  own 
funds,  and  retain  in  his  hands  the  plaintiff's  £674, 
either  unused,  or  as  a  fund  against  which  the  plaintiff* 
might  draw  on  his  own  account.  Up  to  this  point, 
therefore,  the  partnershi'p  being  once  established  on  the 


100  SUPREME   COURT  REPORTS. 

1866.        terms  of  this  memorandum,  I  think  that  all  the  proba- 
GoRMAN      bilities  are  in  favour  of  the  view,  that  it  was  intended  at 
JoNiss.        ^^®  *^°^®  *^*^  *^^  plaintiffs  share  of  the  £1000  should 
be  paid  out  of  his  £674,  then  in  the  defendant's  hands. 

The  case,  however,  is  certainly  embarrassed  by  the 
action  at  law  commenced  by  this  defendant ;  and,  if  it 
be  really  the  case  that  the  plaintiff  has  got  the  benefit 
of  a  set-oiF  in  that  action,  in  respect  of  this  £500,  it  is 
certainly  not  in  accordance  with  justice  that  he  should 
get  credit  in  this  suit  also  for  the  same  amount,  in 
respect  of  the  same  specific  sum.  The  same  observation 
will  apply  to  any  portion — if  there  be  any — of  the  £500 
for  which  he  may  have  got  the  benefit  of  that  set-off 
But  I  confess  that  I  cannot  see  my  way  clearly  to  the 
c  onclusion  that  the  plaintiff  did  get  the  benefit  of  a  set- 
off in  respect  of  this  amount;  and,  if  the  case  is 
involved  in  difficulty  on  this  account,  the  difficulty  has 
been  brought  about  by  the  defendant's  own  conduct; 
and,  whatever  may  have  been  the  result  of  the  common 
law  action,  I  think  the  view  I  have  ah*eady  stated  is 
probably  the  correct  one. 

On  the  whole,  therefore,  I  conclude  as  follows: — 
First,  that  the  Master,  substantially,  has  found  that  the 
plaintiff  ought  to  receive  credit  in  the  partnership 
accounts  for  this  sum  of  £500;  secondly,  that  the 
Master  has,  as  a  fact,  so  given  credit  accordingly ;  and 
thirdly,  as  I  do  not  see  that  he  was  wrong  in  so  doing, 
that  the  report  ought  to  be  confirmed. 
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O'Ferball  and  others  against  The  Attorney  Marcli  28. 

General  and  others  (a).  OctoW  3. 

TflHIS  was  an  appeal  by  Robert  Johnson,  one  of  the     An  adminis- 
defendants,  from  a  decree  made  on  the  8th  Novem-  ^^^U^^exed 
her,  1865,  by  Sir  Alfred  Stephen,  C.  J.,  the  Primary  of  a  testator, 
Jadge ;  \<^hereby  it  was  declared  that  the  said  defendant  ^411  c^^^d 
was  not  entitled  to  any  costs  of  suit,  and  it  was  ordered  ftU  liw  real 
inter  alia  that  he  should  pay  certain  costs  of  the  other  estate  with 
parties.  l)aymentofan 

^  ,  ,       ,  ,  annuity,  and 

The   suit  was   instituted   by   Louisa   and   Frances  .subject  to  that 

O'Ferrall,  infants,  by  their  next  friend,  against   the  SJ^perty,  real 

Attorney-General,  Robert  Johnson,  Richard  Johnson,  and  personal, 

A.  A.  Robson,  and  Louisa  his  wife,  Rolla  O'Fen'all,  in  equal  shares, 

and  Poi'tia  Burlton,  formerly  0' Ferrall— the  two  last  ^^  advanced 

'  ''  moneys  to 

parties  being  out  of  the  jurisdiction.     The  principal  some  of  the 

defendant,  Robert  Johnson,  was  the  administrator,  with  out  ^Wuc  *  ^ 

the  will  annexed  of  RoUa  O'Ferrall,  deceased.     Under  invested  funds 

to  meet  the 

that  will  the  defendant,  Mrs.  Robson,  was  entitled  to  an  annuity,  and 

annuity  for  life  of  £100,  chargeable  on  all  the  testator's  i*  was  sibse- 

quently  found 
real  and  personal  estate ;  and  subject  to  such  annuity,  the  that  the  per- 

defendants  four  children,  viz.,  the  plaintiffs  and  the  de-  j^^'JaJi^i^ 

fendants  Rolla   O'Ferrall  and  Portia  Burlton,  were  for  that  pur- 

entitled  to  the  whole  of  the  testator's  property  in  equal  ^m  {Stephen, 

shares.  9*  ^'*  diaseu' 

The  bill  prayed  for  the  establishment  of  the  will  and  administrator, 

the  execution  of  the  trusts  thereof — a  partition  of  the  real  "°^®[  *^®  ^^\ 

^     ,  ^  cumstancesof 

estate  and  the  appointment  in  the  meantime  of  a  receiver  the  case,  was 
— also  for  the  usual  accounts — and  that  if  it  should  ^staofsuit" 
appear  that  any  part  of  the  testator's  estate  had  not  been  out  of  the 
duly  applied  by  the  defendant  Robert  Johnson,  he  should 
be  charged  with  the  loss  occasioned  thereby. 

A  receiver  was  appointed  for  the  estate  in  September 
1861. 

In  April  1862  the  usual  decree  was  pronounced  by  the 
late  Mr.  Justice  Milford,  the  then  Primary  Judge,  for 
the  carrying  out  of  the  trusts,  and  the  taking  of  accounts ; 

(a)  Ck>ram,  Sir  Alfred  Stephen^  C.  J.,  HargravCf  J.,  and  FattccU,  J. 
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and  an  order  directing  further  enquiries  was  made  by 
the  same  Judge  in  December,  1864.  On  that  occasion, 
his  Honor  made  the  following  observations,  from  which 
the  circumstances  of  the  case  may  be  seen : — "  The 
duty  of  Mr.  Johnson,  after  payment  of  debts, 
funeral  and  testamentary  expenses,  was  to  realize  the 
personal  estate,  and,  as  he  took  possession  of  the 
real  estate,  to  receive  and  retain  the  rents  of  it.  He 
should  have  invented  the  personal  estate  on  govern- 
ment or  real  securities,  and  out  of  the  rents  and  the 
income  of  the  personal  estate  to  have  paid  the  annuity, 
and  to  have  divided  the  surplus  into  four  equal  parts — 
one  for  each  child.  The  surplus  income  belonging  to 
each  child  he  should  have  paid  to  those  of  age,  and  he 
should  have  paid  a  sufficient  part  of  the  income  of  the 
infants  for  maintenance.  Mr.  Johnson  had  no  power  to 
dispose  of  the  land  or  any  part  of  the  principal  money 
arising  from  the  personal  estate.  He  might  have  in- 
vested the  fund  in  hand  in  debentures,  under  13  Vic, 
No.  19 ;  but  even  then  he  could  not  have  disposed  of 
the  principal  money  without  the  sanction  of  the  Court. 
In  his  debtor  and  creditor  account  he  does  not  charge 
himself  with  the  receipt  of  any  interest ;  so  I  must  sup- 
pose he  never  received  any,  and,  therefore,  that  he  did 
not  invest  the  personal  estate.  He  has  paid  the  annuity, 
which  was  the  first  charge  ;  but  if  the  money  had  been 
invested,  the  interest  of  that,  with  the  rents  of  the  real 
estate,  would  have  been  sufficient,  in  all  probability,  for 
that  purpose  ;  if  not,  the  residuary  legatees  would  not 
have  been  entitled  to  a  single  farthing.  The  capital  of 
the  personal  estate  and  the  land  formed  the  security  for 
the  annuity.  It  is  impossible  to  say  what  the  plaintiffs 
in  this  case  are  entitled  to,  without  ascertaining  what 
^Ir.  Johnson  was  bound  to  pay  them,  on  the  supposition 
that  what  ought  to  have  been  done  was  done.  It  appears 
tome,  that,  taking  the  present  accounts  as  the  foundation 
of  the  inquiry,  and  not  to  be  disturbed,  yearly  balances 
should  be  struck,  and  Mr.  Johnson  should  be  charged 
with  interest  on  them."  And  the  order  was  dn^wn  up 
accordingly.     On  taking  the  accounts  and  making  the 
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inquiries  directed  by  this  order,  it  appeared  that  Mr. 
Johnson  had  taken  a  mortgage,  from  RoUa  O'Ferrall,  of 
his  one-fourth  share  of  the  real  estate,  to  secure  certain 
amounts  overpaid  him ;  and  had,  as  such  mortgagee, 
successfully  resisted  a  proposal  laid  before  the  Master  for 
a  lease  of  the  real  estate  to  the  annuitant's  husband. 
After  the  payment  into  Court  by  him  of  a  considerable 
sum,  the  cause  came  on  before  Sir  Alfred  Stephen,  the 
Primary  Judge,  in  August  1865,  for  further  directions 
and  costs;  and  on  the  8th  of  November,  1865,  his  Honor 
made  the  decree  now  appealed  against  (a). 
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The 
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(a)  His  Honor  in  delivering  judgment  stated  the  facts  of  the 
case,  and  continued — 

In  some  deeree  from  the  nature  of  the  case,  and  the  position 
of  the  parties,  but  infinitely  more  from  the  course  taken,  by  irregular 
advances— if  not  over-payments — to  the  elder  children,  and  to  the 
aimuitant,  and  by  the  omission  to  secnre  at  any  time  her  annuity  out 
of  specific  funds,  this  matter  is  in  a  singularly  embarrassing  state.  I 
have  felt  perplexed  in  the  extreme,  therefore,  respecting  the  proper 
course  to  be  taken  by  the  Court—both  as  it  respects  the  disposition  of 
the  property,  and  the  apportioning  of  the  costs,  so  as  to  do  justice  to 
all  parties.  But,  after  careful  review  of  all  the  circumstances,  I  have 
come  to  the  conclusion  that— without  casting  any  blame  on  the  ad- 
ministrator, except  for  the  irregularities  to  which  1  have  referred,  and 
of  which  some  may  have  been  due  to  importunities,  imprudently  com- 
plied with — I  could  not  direct  more  than  a  portion  of  the  costs  to  be 
paid  out  of  the  estate,  and  could  not  allow  to  him  as  a  defendant  any 
costs  whatever.  Accounts  were  rendered  by  him,  it  is  true,  before  the 
suit  was  instituted.  Further  inquiries  have  been  rendered  necessary, 
however,  by  the  irregularities  adverted  to.  The  plaintiffs,  moreover, 
as  well  as  the  annuitant  (who,  although  apparently  indebted  to  him 
for  unauthorised  advances,  has  still  a  claim  on  the  property  for  arrears), 
would  have  been  in  a  better  position,  had  not  the  aaministrator  as  mort- 
gagee under  young  O'Ferrall  opposed,  in  December  1862,  and  February 
1863,  a  lease  to  her  husband  of  the  land.  So  that  I  am  constrained  to 
attiibute  to  him,  from  these  very  irregularities,  much  of  the  existing 
difficulty  that  surrounds  the  case. 

The  rights  of  the  parties  under  the  will  (most  clearly  explained  by 
Mr.  Justice  Milfordy  in  the  observations  which  accompanied  his  order 
of  December  last),  are  easily  understood  and  stated.  All  the  testator's 
property,  real  and  personal,  was  charged  with  the  payment  of  the 
annuity ;  so  that,  except  by  her  express  consent — or  by  the  setting 
apart  of  a  specific  adequate  fund,  to  secui-e  its  payment — none  of  the 
capital  could  be  touched  by  any  of  the  children.  The  surplus  income 
would  belong  to  them,  but  that  alone  ;  although,  after  satisfaction  of 
the  annuity,  the  administrator  probably  might  have  divided  the  princi- 
pal Each  of  the  four  children,  subject  to  that  annuity,  was  entitled  to 
an  equal  share,  both  in  the  real  and  the  personal  estates.  The  two 
elder,  a  son  and  daughter,  became  of  age  sevei-al  years  ago ;  and  the 
administrator  has  paid— or  api^ears  to  have  paid,  for  I  cannot  so  decide 
in  their  absence— to  each  of  them  the  full  amount  of  their  eventual 
shares  in  the  personalty,  or  more.  The  real  estate,  however,  i-emains 
luitoQched;  and  the  administrator  took  from  the  son,  as  already 
noticed,  a  mortgage  (for  the  excess  admitted  by  him)  over  his  own  un- 
divided portion. 

How,  then,  under  these  circumstances,  is  the  annuity  to  be  secured  ? 
The  mortgage  clearly  cannot  stand  in  the  way.     Hut  the  real  estate,  it 
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Sir  W.  M.  Manning,  Q,  C,  for  the  defendant  Robert 
Johnson  (appellant). 

Gordon  for  the  plaintiffs. 

Wilkinson  for  the  defendants  the  Attorney-General 
and  Richard  Johnson. 

Darley  for  defendant  Louisa  Robson, 

Judgment  was  now  delivered  as  follows  : — 
Stephen,  C.  J.     Having,  since  the  argument  on  this 
appeal,  met  my  brother  Judges  in  conference  on  the 

seems  to  be  admitted,  will  probably  not  now  produce  sufficient  to  meet 
the  yearly  sum  required ;  and  it  would  plainly  be  unjust  to  charge 
more  than  a  moiety  of  the  deficiency  (should  there  be  any),  on  the  ac- 
cessible personally — for  that  exclusively  belongs  to  the  in&nts.  On  the 
other  hand,  the  adult  devisees  have  apparently  been  paid  their  shares, 
and  they  are  out  of  the  colony.  So  that,  as  to  this  matter,  the  only 
practicable  and  appropriate  order  appears  to  me  to  be  the  following. 

First,  that  the  receiver  shall  forthwith  let  the  real  property  for  seven 
years  certain  ;  with  a  provision  in  the  lease  for  a  further  term  of  twenty- 
one  years,  should  the  annuitant  so  long  live.  Secondly,  that  the  rents 
— not  exceeding  the  amount  of  her  annuity — be  periodically  paid  to  the 
annuitant.  Thirdly,  that  the  deficiency  (if  any)  be  made  up  from  the 
accruing  interest,  on  the  funds  invested  to  the  credit  of  the  cause — 
arising  from  the  personalty.  Fourthly,  that  the  infant  plaintiffs  shalL 
be  chargeable,  nevertheless,  with  two- fourths  only  of  any  deficiency  so 
paid  ;  the  administrator  bcin;;  personallv  bound,  in  my  opinion,  to 
make  ^ood  the  other  two-fourths.  Fifthly,  that  ho  shall  accordingly 
forthwith  pay  into  Court,  after  the  making  un  of  any  such  deficiency, 
the  amount  of  such  last  mentioned  two-ftmrtns— to  recoup  the  funds 
temporarily  displaced. 

With  respect  to  the  moneys  now  in  Court  to  the  credit  of  the  cause, 
and  the  additions  to  be  made  thereto  in  accordance  with  the  Master's 
report,  dated  the  6th  June  last,  thera  is  no  difficulty.  The  defendant 
(the  adnnnistmtor)  must  at  once,  or  within  the  usual  time  allowed  in 
such  cases,  pay  in  the  balance  remaining  due  by  him.  That  is  to 
say,  the  difference  between  the  sums  paid  under  the  original  decree, 
and  tliose  found  by  that  report  to  bo  due — being  in  respect  of  sums 
received  by  the  defendant,  on  account  of  the  real  and  personal  estates 
respectively — including  interest  thereon,  at  the  rate  fixed  by  the  order 
of  1864,  up  to  the  date  of  that  order.  He  must  also,  of  course,  pay  at 
the  same  time  interest  (at  the  rate  so  fixed)  on  the  balance,  from  that 
date  to  the  present.  All  these  sums,  with  those  already  in  Court,  must 
be  carried  to  the  credit  of  the  cause  generally — for  the  annuitant's 
protection— but  they  will  eventually  belong  to  the  plaintiffs,  of  course, 
in  equal  parts.  In  the  meantime,  the  funds  will  continue  to  be  invested 
as  heretofore. 

Now  as  to  the  costs.  As  already  intimated,  I  am  of  opinion  that  no 
costs  can  be  allowed  to  the  administrator.  I  think  further,  that  he 
must  pay  all  parties  their  costs,  severally,  of  the  proceedings  subse- 
quently to  the  hearing  in  November,  resulting  in  the  order  of  l)eoerober 
last — including  the  costs  of,  and  incident  to,  that  order.  All  the  other 
costs  of  those  parties  will,  eventually,  come  out  of  the  funds  in  Court ; 
those  of  the  Attorney-General,  and  the  annuitant  (or  rather  of  her 
trustee)  being,  in  the  first  instance,  payable  by  the  infants'  next  friend. 
The  consideration  of  further  costs  is  reserved— and  of  all  further 
directions,  if  necessary  ;  and  all  ^tarties  will  have  leave  to  apply  as 
there  may  bo  occasion.* 
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subject,  upon  more  than  one  occasion,  and  re-considered 
with  much  anxiety  my  own  decision,  opposed  as  I  find 
it  to  be  to  their  opinions,  I  am  now  to  state  the  con- 
clusions an*iyed  at  by  me. 

I  announced  at  the  hearing,  my  concurrence  with 
their  Honors,  that  the  administrator  should  be  relieved 
from  the  payment  of  any  costs ;  and  I  unreservedly 
agree,  on  considering  the  authorities,  that  he  ought  not 
to  be  exposed  to  the  censure  which  such  a  direction  im- 
plies, without  a  graver  amount  of  irregularity  than  it 
was  my  intention  to  impute  to  him. 

On  the  other  hand,  I  cannot  assent  to  the  judgment 
of  my  colleagues,  as  I  understand  the  matter,  on  the 
other  portions  of  the  case.  The  costs  of  the  annuitant 
and  her  trustee,  I  think,  should  be  paid  out  of  the  estate, 
because  she  was  brought  into  the  suit  with  claims  un- 
satisfied (so  far  as  the  Court  has  any  means  of  ascertain- 
ing), and  certainly  unsecured  ;  while  the  administrator, 
whose  duty  it  was  to  retain  the  whole  estate  for  her  pro- 
tection, had  taken  a  mortgage  on  it  from  one  of  the  re- 
versioners, to  secure  the  repayment  of  moneys  which — 
however  kind  the  motive  as  it  respects  that  individual — 
never  ought  to  have  been  advanced.  I  was,  and  am  of 
opinion,  therefore,  that  the  instrument  itself  in  the  ad- 
ministrator's hands  cannot  be  respected ;  so  as,  in  any 
degree,  to  interfere  with  that  annuitant's  rightful  claims. 

As  to  the  administrator's  claim  to  receive  costs,  both 
m}'  colleagues  are  so  clearly  of  opinion  in  his  favour, 
that  I  must  presume  them  to  be  right.  I  regret,  how- 
ever, my  inability  to  agree  with  them.  It  is  certain  that 
he  rendered  accounts  before  the  filing  of  the  bill,  and 
that  those  accounts  have  not  been  falsified.  And  I  am 
quite  willing  to  assume,  nor  do  I  for  a  moment  doubt, 
that  he  has  paid  to  the  absent  reversioners  all  the  sums 
alleged  to  have  been  so  paid.  But  they  had  no  right, 
while  the  annuitant  remained  unsatisfied,  to  receive  a 
shilling — much  less  to  be  paid  in  excess  of  their  shares. 
And  the  result  is  seen,  in  the  eventual  inadequacy  of  the 
real  estate,  to  pay  her  annuity.  It  is  urged,  that  the 
administrator  did  in  effect  set  apart  a  fund,  sufficient  to 
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satisfy  that  claim.  In  other  words,  as  it  would  seem  (for 
really  there  is  no  evidence  of  this),  he  retained  a  sum  in 
his  own  hands  for  that  purpose ;  paying  the  annuitant 
regularly  interest  on  it,  and  at  a  high  rate — sometimes, 
moreover,  in  advance — up  to  the  commencement  of  the 
suit.  But,  however  honourable  the  administrator's  con- 
duct in  this  respect,  I  cannot  regard  it  as  affecting  the 
principle  of  my  decision.  And  I  still  think  that  he  in- 
dicted an  injury  on  the  estate,  without  reasonable  excuse, 
by  putting  forward  his  own  unauthorised  security  in  ob- 
struction of  the  arrangement,  so  beneficial  at  the  time  to 
all  other  parties  interested,  proposed  in  December  1862. 
These  things  being  considered,  I  retain  my  opinion  that 
the  administrator  ought  not  to  receive,  though  yielding 
to  the  conclusion  that  he  ought  not  to  pay  costs. 

I  may  add,  that,  whereas  the  infant  reversioners  pray 
for  a  partition — to  which  they  would  be  entitled  if  the 
annuity  were  provided  for — this  their  object  is  defeated, 
by  the  administrator's  acts  or  omissions  indicated.  And 
yet,  as  urged  by  Mr.  Gordon,  the  administrator's  costs, 
if  allowed  him  in  this  suit,  will  have  to  be  paid  out  of 
the  shares  of  those  infants  only. 

The  question  as  to  the  disposal  of  the  real  estate,  in 
order  to  produce  the  highest  rental,  for  the  protection  at 
once  of  the  annuitant,  and  finally  the  reversioners,  and 
without  an  unnecessary  further  reference  to  the  Master, 
was  I  conceive  satisfactorily  and  efficiently  disposed  of  in 
my  judgment.  An  uncertain  tenure  will  not  induce  a 
high  rental;  and  the  plan  proposed,  while  it  secures 
some  certainty  to  a  lessee,  will  leave  the  projierty  open 
for  division  after  a  certain  term,  in  case  of  the  annuitant's 
death  during  the  extended  tenn.  This  will  afford  the 
best  chance,  it  appears  to  me,  for  avoiding  a  deficiency. 
But  should  there  be  one,  I  apprehend  clearly  that  these 
plaintiffs  cannot  be  made  to  contribute,  in  all  fairness, 
more  than  one  moietj'  of  it.  The  other  two-fourths, 
then,  should  be  paid  personally  by  the  administrator ; 
since,  by  his  own  act,  there  are  no  other  funds  out  of 
which  it  can  now  be  met. 

I  am  of  opinion,  that — ontlie  footing  of  this  judgment, 
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which  however  is  not  that  of  the  Court — each  party 
should  bear  his  own  costs  of  the  appeal.  But,  as  my 
brethren  are  wholly  with  the  appellant,  he  will  of  course 
receive  his  costs  out  of  the  estate — and  so,  I  presume, 
must  the  respondents. 

Hargrave,  J.  This  Court  having  unanimously  de- 
cided at  the  hearing  of  this  appeal  that  the  decree  of  the 
Primary  Judge  is  to  be  amended  by  omitting  the  directions 
that  the  administrator  should  pay  the  costs  of  any  party 
to  this  suit,  only  two  questions  have  remained  for  our 
consideration,  viz. : — First,  whether  the  administrator 
should  receive  his  costs  of  the  suit  to  the  present  time ; 
and,  secondly,  whether  any  step  could  be  taken  bene- 
ficially to  the  plaintiffs,  and  also  consistentl}'  with  the 
equities  of  the  several  parties,  with  a  view  to  the  leasing, 
partition,  or  sale  of  the  testator's  real  estate;  one-half  of 
which  belongs  to  the  infant  plaintiffs,  subject  to  the 
annuity. 

With  regard  to  the  first  point,  viz.,  the  right  of  the 
administrator  to  receive  his  costs  of  this  suit,  the  English 
rule  upon  this  point  seems  to  me  to  be  too  clear  for  any 
argument,  and  is,  moreover,  founded  on  reasons  so  strong 
as  not  to  admit  of  any  hesitation  on  my  part  to  adopt 
the  English  rule,  unless  this  Court  is  prepared  to  over- 
rule such  leading  cases  as  Heighington  v.  Grant  (a\ 
before  Lord  Chancellor  Cottenham^  in  1844;  Stevens 
V.  PillenQ}),  before  Sir  James  JVigram,  V.C,  in  1848; 
Noble  vi  Meymott  (c),  and  Royds  v.  Royds  (d),  before 
Sir  John  Romilly^  M.R.,  in  1851 ;  Knott  v.  Cotter  (e), 
and  Cotton  v.  Clark  (/),  before  the  same  learned  Judge, 
in  1852.  So  also  the  still  more  recent  cases  of  Robison 
V.  Kelly  (g),  White  v.  Giidgeoniji),  and  Hyatt  v. 
Hyatt  (i),  all  in  1862 ;  and  the  two  cases  of  Randfield 
V.  Randfield  (A),  and  Wettenhall  v.  Davis  (i),  both  in 
1868,  are  all  in  favour  of  the  appellant. 


(a)  1  Philliiw  600. 
(c)  14  Beav.  471. 
(c)  16  Beav.  77. 
(g)  30  Beav.  620. 
(i)  30  Beav.  680. 


(/)  9  Jur.  N.  S.  1216. 


{b)  12  Jur.  282.   ^ 
{d)   14  Beav.  64. 
(/)  16  Beav.  134. 
(/<)  30  Beav.  646. 
(X)  9  Jur.  N.  S.  842. 
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Lastly,  in  Birks  v.  Micklethtvcdte  (a),  Lord  Chan- 
cellor Westbury  8sid :  Nothing  ought  to  he  "adhered 
to  more  sacredly  than  the  general  principle  that 
trustees  or  executors  must  have  their  costs ;  "  without 
this  protection  "  it  will  be  impossible,  as  the  Judges^ 
have  frequently  said,  to  get  intelligent,  competent, 
and  responsible  persons  to  act  as  trustees."  Upon 
this  first  point,  therefore,  it  is  plain  to  my  mind  that 
the  administrator  must  receive  out  of  the  personal  estate 
all  his  costs  of  suit,  and  as  between  solicitor  and  client, 
before  any  other  party  receives  any  costs. 

It  has  indeed  been  suggested  that  the  facts — first,  that 
the  administrator  became  a  mortgagee  of  the  share  of 
one  of  the  adult  defendants ;  and  secondly,  that  he  has 
successfully  resisted  some  application  for  a  lease  of  the 
real  estate,  ought  to  deprive  him  of  his  costs.  But  as  to- 
the  fir^t  circumstance,  viz.,  that  the  administrator  has 
taken  before  suit  a  valid  and  bona  fide  mortgage  from 
one  of  the  two  adult  defendants  of  his  one-fourth  of  the 
residue  before  his  going  out  of  the  jurisdiction,  as  this 
mortgage  was  to  recoup  the  administrator  his  advances, 
made  to  the  mortgagor,  it  is  a  perfectly  miimpeachable 
transaction,  just  as  if  such  securit}'  were  in  the  hands 
of  a  third  party,  but,  of  course,  such  mortgage  was. 
taken  by  the  administrator  as  subject  to  the  prior 
charge  of  the  annuity.  As  to  the  second  circum- 
stance that  he,  being  a  litigant,  has  resisted  any 
proceedings  in  the  Master's  Office  which  might  damage 
his  security,  it  certainly  would  be  a  most  novel 
alignment  for  this  Court  to  consider  any  such  law- 
ful defence  by  a  litigant  of  his  bona  fide  security  as 
affecting  in  the  least  his  right  to  his  costs  of  suit.  The 
Court  has  never  yet  visited  any  litigants  with  the  loss  of 
their  costs  of  suit,  because  they  fail  in  opposing  any  col- 
lateral proceeding,  still  less  can  they  be  thus  punished 
because  such  opposition  has  been  successful. 

U|)on  this  part  of  the  case  I  tliink  that,  according  to 
the  long  established  i-ules  and  practice  in  Equity,  this- 
administrator  is  entitled  to  his  costs  of  suit,  including  his. 
(a)  34  L.  J.  Ch.  864. 
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<;osts  of  this  appeal,  out  of  the  personal  estate,  before  any 
other  party  receives  any  costs;  and  as  the  plaintiffs  have 
brought  him  here  to  pass  his  accounts  as  administrator 
in  a  most  useless  but  expensive  litigation,  I  cannot  un- 
<lerstand  why,  if  the  fund  should  be  deficient,  either  two- 
fourths,  or  any  other  deficiency  in  the  personal  estate, 
shouldbe  thrown  upon  this  administrator,  merely  because 
the  two  other  parties  interested  in  the  estate  are  made 
formal  defendants,  and  have  long  since  received  their 
shares,  being  perfectly  satisfied  with  their  administrator's 
conduct,  and  without  any  litigation;  and  also,  be  it  re- 
membered, without  the  other  parties  making  those 
grave  and  unfounded  accusations  against  Mr.  Johnson* s 
character  as  the  administrator  of  this  estate,  which  accu- 
sations are  only  now  at  last  unreservedl}'  withdrawn  as 
having  been  altogether  groundless  from  the  very  be- 
ginning. 

With  regard  to  the  costs  of  the  other  parties,  and 
especially  the  annuitant's  costs  and  the  separate  costs  of 
her  trustee,  the  usual  practice  has  been  only  to  allow  one 
set  of  costs  to  two  co-defendants  being  assignor  and 
assignee  of  a  defendant's  interest  in  a  fund  in  Court ; 
unless  there  be  some  special  reason  for  such  persons 
being  entitled  to  two  sets  of  costs  out  of  the  estate,  as 
both  necessary  defendants  and  rightly  severing  in  their 
defences;  but  I  confess  I  can  discover  no  ground 
in  the  perusal  of  the  case  for  a  double  set  of 
costs  being  thus  charged  against  the  estate  of  these 
infants  in  respect  of  this  annuitant  and  of  her 
trustee  only.  I  am  also  of  opinion  that  such  costs 
ought  to  be  paid  pari  passu  with  the  plaintiff's  costs  of 
suit;  and  if  the  personal  estate  should  be  found  insuffi- 
cient for  all  such  pari  passu  costs,  the  plaintiff's  own 
costs  must,  I  think,  be  applied  in  payment  of  the  annui- 
tant's unsatisfied  costs  ;  and  all  these  unsatisfied  costs 
must  be  reserved  until  further  directions  have  been 
carried  out  as  to  the  real  estate. 

With  regard  to  any  lease,  sale,  or  partition  of  the  real 
estate,  I  do  not  see  how  the  Court  can  take  into  its 
hands,  without  any  reference  to  the  Master,  to  make 
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final  directions  to  deal  conclusively  with  the  infants* 
estate  in  the  manner  proposed  by  the  decree  under  con- 
sideration, and  in  truth,  without  any  facts  regularly  or 
even  informally  before  the  Court. 

All  that  can  now  be  directed  is  the  usual  refer- 
ence to  the  Master,  to  inquire  what  is  best  to  be  done 
with  the  real  estate  for  the  benefit  of  the  annuitant  and 
all  parties  interested  ;  and  if  the  plaintiff's  next  friend 
has  any  real  regard  for  the  interests  of  the  infants, 
ostensibly  under  his  care,  there  will  be  no  real  diffi- 
culty in  proceeding  rapidly  and  successfully  with  this 
special  direction,  so  that  the  real  estate  may  be  duly  ad- 
ministered according  to  the  circumstances  of  this  most 
unfortunate  and  unnecessary  suit. 

Faucett,  J.  The  principal  question  in  this  case  is, 
whether  the  administrator  should  receive  his  costs  out  of 
the  estate  or  not. 

At  a  period  when,  according  to  the  evidence,  no  other 
person  could  be  procured  to  undertake  the  trouble  of 
managing  the  estate,  the  administrator,  at  the  urgent 
request  of  the  parties  interested,  took  upon  himself  the 
task  of  administering  it.  For  many  years  he  has  received 
large  sums  of  money  belonging  to  the  estate ;  and,  being 
called  upon  before  the  commencement  of  the  suit  to  fur- 
nish accounts,  he  furnished  debtor  and  creditor  accounts 
which  have  in  no  way  been  falsified.  In  one  trifling 
instance  only  there  was  an  error;  which,  it  is  admitted, 
was  unintentional,  and  was  corrected  by  the  adminis- 
trator himself.  He  retained  in  his  own  hands,  however, 
a  considerable  sum  of  money,  to  meet  the  payment  of  the 
annuity  and  other  charges  connected  with  the  estate — 
instead  of  investing  it  on  security.  Out  of  the  funds 
that  came  into  his  hands,  he  has  paid  the  annuitantfirom 
time  to  time  her  annuity  ;  or,  rather,  he  has  charged 
himself  with  interest  on  the  sum  he  retained,  and  paid 
the  annuity  out  of  that  interest.  He  also  appears  to  have 
paid  the  children  from  time  to  time  sums  of  money, 
which  he  seems  to  have  considered  as  an  overplus,  after 
retaining  sufficient  for  the  payment  of  the  annuity,  and 
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which  might  have  been  paid  as  portions  of  the  shares  to 
which  they  were  entitled  under  the  will. 

It  is  not  suggested,  as  I  understand,  that  the  adminis- 
trator has  acted  in  reference  to  the  administration  in  any 
way  with  a  view  to  his  own  benefit ;  and  it  appears  to 
me,  from  the  evidence,  that  the  moneys  which  he  has 
paid,  and  the  advances  which  he  may  have  made  from 
time  to  time,  were  so  paid  and  made  solely  with  a  view 
to  the  interests  of  the  parties  who  were  entitled  under 
the  will.  Under  these  circumstances,  the  administrator 
has  been  charged  compound  interest  on  all  the  moneys 
that  have  come  into  his  hands  as  administrator ;  and  I 
do  not  think  that  he  ought,  in  addition,  to  be  compelled 
to  pay  his  own  costs  of  this  suit.  If,  in  addition  to  the 
trouble  which  as  administrator  he  has  had,  he  should 
have  to  pay  his  own  costs,  it  would  be  difficult  to  get 
honest  and  responsible  men  to  undertake  such  duties. 

It  is  said,  however,  that  the  administrator  has  taken, 
for  moneys  advanced  by  him,  a  mortgage  over  the  share 
of  the  real  estate  to  which  one  of  the  children  may  be 
entitled ;  and  that  he  has  used  his  rights  under  this 
mortgage,  so  as  to  prevent  a  beneficial  disposal  of  the 
estate — and  that,  for  any  portion  of  the  suit,  or  of  delay 
in  it  caused  by  that,  he  ought  not  to  get  his  costs.  I 
confess  that  I  felt  some  difficulty  on  this  point.  But,  as 
regards  that  mortgage,  I  think  he  is,  with  respect  to  the 
annuitant  and  the  other  parties,  interested  in  the  position 
of  the  mortgagor ;  and  I  am  not  satisfied  that  he  has 
done  anything  that  the  mortgagor  might  not  have  done^ 
But  I  entirely  agree  with  the  Chief  Justice,  that  the 
mortgage  cannot  be  allowed  in  any  way  to  interfere  with 
the  payment  of  the  annuity.  The  annuity  is  the  first 
charge  on  the  real  as  well  as  the  personal  estate ;  and  if 
the  children,  either  by  mismanagement  or  miscalculation, 
or  from  misplaced  kindness,  have  had  advances  made  to- 
them  which  have  rendered  the  personal  estate  insufficient 
to  pay  the  annuity,  the  deficiency  must  be  made  up  out 
of  the  real  estate.  And  I  see  no  reason  to  suppose  that 
it  will  be  insufficient  for  this  purpose. 
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On  the  ^hole,  as  the  administrator  has  not  been 
charged  with  fraud,  or  any  misconduct  approaching  to 
fraud,  and  as  the  accounts  which  he  furnished  before 
the  suit  have  not  been  falsified,  and  as  the  error  of 
making  advances  appears  to  me  to  have  arisen  from  a 
desire  to  promote  the  interests  of  the  children,  without 
intending  or  expecting  to  prejudice  the  annuitant,  and 
further,  as  he  has  been  charged  compound  interest  on  all 
the  moneys  that  have  come  into  his  hands  belonging  to 
the  estate,  and  considering  also  the  circumstances  under 
which  he  took  upon  himself  the  administration,  I  do  not 
think  that  the  Court  ought  to  go  farther,  and  prevent 
him  from  getting  his  costs.  I  am  of  opinion,  therefore, 
that  he  ought  to  get  his  costs  out  of  the  estate. 

With  respect  to  the  disposal  of  the  real  estate,  I 
understand  that  this  matter  has  not  been  reported  on  by 
the  Master.  If  so,  as  he  is  the  proper  person  to  consider 
what  is  the  best  mode  of  disposing  of  it,  I  think  that  it 
ought  to  be  referred  to  him  to  consider  that  question — 
(I  do  not  mean  necessarily  selling) — having  regard  in 
the  first  place  to  the  interests  of  the  annuitant,  and  then 
to  the  interest  of  the  other  parties  concerned. 


ERRATUM. 
Page  31  (Equity),  last  line  but  one — omit  the  words  '*  The  paper  has, 
of  course,  been  submitted  to  my  learned  colleagues, "  and  change  the 
full  stop  at  **  access  "  into  a  semicolon. 
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ABANDONMENT  OP  JUDGE'S  ORDER. 

See  Practioe.  2.    Fanning  v.  Simmons  224 

ABSCONDING  FROM  SERVICE. 

^ee  Mastebs  and  Servants  Act,  1.     Ex  parte  Monson    256 

ACCOMMODATION  BILLS  OR  NOTES. 

See  Promissory  Note,  1.    Ickerson  v.  Hayes  158 

AGREEMENT.  1.  la  an  action  by  A.  against  B.,  on  an  agreement 
in  the  words  following — ''On  the  assumption  that  the  deed  of 
assignment  executed  by  you  to  us  this  day,  contains  a  true 
and  correct  statement  of  your  debts  and  liabilities,  we  hereby 
undertake,  on  the  execution  thereof  by  a  majority  of  the 
creditors  named  in  such  deed,  and  on  the  same  being  duly 
registered  according  to  the  requirements  of  the  5  Vic.,  No. 
9,  to  pay  to  you  the  sura  of  £200,  in  addition  to  the  sum  of 
£45  belonging  to  your  estate  now  in  your  possession" — ffeld^ 
on  demurrer,  that  the  agreement  disclosed  no  consideration 
for  the  promise.     Alexander  v.  BenauAan  and  another     314 

2.  The  first  count  set  out  a  contract,  dated  17th  November, 
1864,  to  deliver  2500  cattle  between  the  1st  February  and 
1st  April,  1865,  at  a  certain  price  and  place.  There  having 
been  only  a  partial  delivery  and  payment,  the  second  count 
allesed  an  agreement  by  the  defendant  to  pay  all  damages 
for  his  breach  (including  the  difference  in  price  between  the 
defendant's  agreed  price  and  an  ificreased  price  which  the 
plaintiffs  would  have  obtained  by  re-sale  to  B.),  and  to 
deliver  the  remainder  of  the  cattle  at  the  former  price,  but 
in  an  extended  time  and  at  a  different  place. 

Plea  to  the  second  count,  after  setting  out  the  agreement 
of  17th  November,  1864,  as  declared  on  in  the  first  count, 
stated  that  the  contract  sued  on  in  the  second  count  was  as 
follows  :—*  'April  28, 1865  I  (the  defendant)  have  this  day 
received  from  D.  and  S.  O'S.  (the  plaintiffs)  £735,  and  their 
acceptance  at  six  months  for  the  like  sum,  in  payment  for 
784  cattle  delivered  to  them  this  day,  being  part  of  the 
number  of  2500  cattle  sold  to  them  as  per  contract  of  17th 
November,  which  said  number  of  2500  were  to  be  delivered 
on  1st  April  last.  The  Messrs.  D.  and  S.O'S.,  in  taking 
delivery  of  the  present  number,  784,  I  acknowledge,  have 
not  in  any  way  prejudiced  their  right  to  any  action,  &c., 
for  breach  of  contract.  I  now  promise,  &c.,  to  fulfil  the 
remainder  of  that  contract  within  one  month  from  this  date, 
by  delivering  1716  cattle,  according  to  the  contract  of  17th 
November,  at  C.  (a  different  place  from  that  named  in  the 
former  contract),  and  hereby  certify  that  I  will  indemnify 
the  said  D.  and  S.  O'S.  for  any  loss  or  consequence  that  may 
accrue  to  them  through  my  breach  of  contract,  through 
cattle  being  delayed  in  delivery  to  B.  I  make  myself  liable 
for  the  difference  of  price  paid  by  D.  and  S.  O'S.  to  me,  and 
that  paid  by  B.  to  them."  Held,  on  demurrer  to  the  plea, 
that  no  consideration  moving  from  the  plaintiffs  appeared 
for  the  second  contract ;  and  that  the  defendant  was  en- 
titled to  judgment.   (ySvUhxin  and  another  v.  Aarona,   353 

3.  The  declaration  stated  an  agreement  for  a  purchase  of  land 
between  the  plaintiff  and  defendant  to  have  been  as 
follows : — That  the  defendant  should  pay  ^62000  cash  down, 
and  the  remainder  (the  whole  price  oeing  £3250)  at  such 
times  as  should  be  mutually  agreed  upon,  not  to  exceed 
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two  years,  with  interest ;  and  that  the  plaintiff  should  giro 
a  clear  marketable  title  to  the  property.  Averment,  that 
although  the  plaintiff  was  always  ready  to  perform  the 
agreement,  the  defendant — before  a  reasonable  time  had 
elapsed  for  performance  of  any  part  of  it  by  the  plaintiff, 
and  before  any  breach  by  him — wholly  refused  to  perform 
his  own  portion,  and  then  discharged  the  plaintiff  from  the 
performance  of  bis  part  of  the  agreement  and  from  all 
readiness  to  perform  it. 

The  defendant  pleaded  to  this  allegation  of  refusal  by 
him  (repeating  the  words  of  the  declaration  as  to  the  lapse 
of  time  and  the  denial  of  any  previous  breach  by  the  plain- 
tiff), that  he  did  not,  before  a  reasonable  time  had  elapsed 
for  its  performance  by  the  plaintiff,  or  before  anybreaehby 
him,  refuse  to  perform  his  own  part  of  the  agreement.  Hdd 
bad  on  demurrer. 

The  defendant  also  pleaded  to  the  allegation  of  refusal 
(but  without  referring  to  the  allegation  as  to  time,  or  the 
denial  of  any  breach  by  the  plaintiff),  that  the  plaintiff  did 
not  give  or  tender  to  the  defendant  a  clear  marketable 
title,  and  that  the  performance  of  those  acts  was  never 
waived  by  the  defendant.  Hdd,  on  demurrer,  bad.  Hib- 
hurd  V.  Warden  192 

AMENDMENT  AT  NISI  PRIUS. 

See  Pabtnershif,  2.  Morthead  and  another  v.  Mclmacs 
and  another  295 

AMENDMENT  (JF  CONVICTION  on  motion  for  prohibition.  Ex 
parte  Salmon  397 

See  Sale  of  Liquors  Licensing  Act  (26  Vic.  No.  14  \  1. 

ARSON.  1.  A  tent,  which  is  the  ordinary  sleeping  place  of  the  pro- 
secutor and  his  family,  and  in  which  (in  fact)  he  and  they 
lived  for  many  months,  up  to  within  a  few  days  of  the  arson, 
is  a  dwelling-house  for  the  purposes  of  arson.  H.  v.  5tom  26 

ASSAULT.  I.  A  complaint  under  the  9  G.  IV.,  c.  31,  s.  27,  for  an 
assault  was  as  follows  :—*'— personally  cometh  before 
T.  B.  C,  Esq.,  one  of  Mer  Majesty's  Justices  of  the  Peace, 
&c.,  and  upon  bis  oath  complaineth  that  J.  T.  and  J.  C." 
did  assault  *'the  said  H.  H.  contrary,  ftc."  The  complaint 
was  signed  by  H.  H.,  but  there  was  not  the  name  of  any 
justice  subscribed  to  the^ttro^. 

On  the  day  of  the  hearing  before  the  justices  H.  H.  did 
not  appear  personally,  but  his  attorney  appeared,  and  stated 
that  he  appeared  for  the  complainant,  for  the  purpose  of  in- 
forming the  justices  that  the  matter  had  been  abandoned, 
and  withdrawn  by  notice;  and  J.  T.  and  J.  C.  having 
pleaded  not  guilty,  at  their  request  the  justices  dismissed 
the  complaint,  as  not  having  been  proved.  Held,  that  there 
was  no  complaint  by  the  party  aggrieved,  as  required  by  the 
9  G.  IV.  c.  31,  s.  27;  ana  that  the  justices  had  no  jurisdic- 
tion to  adjudicate.     Ex  parte  Hawkins,  152 

ASSIGNMENT.  1.  The  35th  section  of  the  5  Vic,  No.  9,  provides 
that  no  deed  of  assignment  shall  be  valid,  unless  such  deed 
shall  have  been  executed  by  not  less  than  four-fifths  in 
number  and  in  value  of  the  creditors  of  the  assignor  ;  but 
that  where  any  deed  shall  be  so  executed,  its  provisions 
shall  be  binding  on  all  creditors  named  in  the  schedule, 
whether  assenting  or  not.  Hdd,  that  in  respect  of  out- 
standing bills,  the  creditor  at  the  time  of  the  execution  of 
the  deed  is  the  then  bolder. 

Whore  the  execution  of  a  deed  of  assignment  by  A.,,  a 
creditor  of  the  assignor,  was  a  nullity,  it  was  held  that  it 
could  not  be  made  good  as  against  B.,  a  non-executing 
creditor,  by  a  deed  of  confirmation  executed  by  A.  after 
action  brought  by  B.     Beauchamp  v,  Wailer  '    1 

ATTACHMENT.  1.  The  service  of  an  order  of  attachment  obtained 
by  a  judgment  creditor  A.,  under  the  27th  section  of  the 
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Common  Law  Prooedure  Act  of  1857,  against  a  garnishee, 
B.,  attaching  debts  due  by  B.  to  C,  does  not  bind  such 
debts  as  against  B.  and  C,  so  that  A.  thereby  a^jquires  a 
"security  or  lien"  within  section  39  of  the  Lisolvent  Act. 
Where  the  judgment  creditor  had  obtained  such  an  order, 
and  before  execution  issued  against  the  garnishee,  the  estate 
of  the  judgment  debtor  was  sequestrated,  Hddj  that,  as  by 
the  sequestration  the  debt  due  by  the  garnishee  passed  to 
the  judgment  debtor's  assignee,  the  order  of  attachment 
ought  to  be  set  aside.     Randavd  v.  Cox  347 

See  Praoticb,  6.     Ex  parte  Dodey  343 

ATTORNEY.  1.  The  omissiou  by  an  attorney  who  prepares  a  deed 
of  assignment  under  the  5  Vic,  No.  9,  including  real  estate, 
to  get  the  deed  registered,  is  ^ross  negligence  ;  and  the  in- 
strument is  invalid.     In  re  Ktrchner's  Trustees  346 

AWABD  under  Crown  Lands  Occupation  Act  of  1S61. 

See  Trespass,  1.     Busden  v.  Bagnall  40 

BANK  NOTE.  1.  In  an  action  upon  certain  bank  notes  made  by 
the  defendants,  payable  to  bearer  on  demand  at  the  de- 
fendants' office,  at  S.,  and  lost  before  presentation,  the 
Court  {Stephetif  C.J.,  dissentiente)  m&de  bltl  order — under  the 
63rd  section  of  the  Common  Law  Procedure  Act  of  1857 — 
restraining  the  defendants  from  setting  up  as  a  defence  the 
loss  of  such  notes,  upon  indemnity  given.  The  AustrcUian 
Joint  Stock  Bank  v.  The  Oriental  Bank  129 

BILL  OF  EXCHANGE.  1.  An  instrument  in  the  following  words  : 
"At  sight  pay  W.  B.,  or  bearer,  the  sum  of  £42  10s.,  for 
value  received.  (Signed),  T.  E.  Payable  at  the  residence 
of  T.  H.  8.,  Church-street,  Mudgee,"  is  a  bill  of  exchange. 
Gordon  and  another  v.  Bowman  28 

BILL  OF  SALE.  1.  Where  a  bill  of  sale  contained  a  power  of  sale 
upon  default  in  the  payment,  on  demand,  of  the  amount  pay- 
able thereunder,  a  aemand  of  a  larger  sum  than  the  amount 
justly  payable  does  not  vitiate  the  sale;  and  the  mortgagor 
can  protect  himself  by  tendering  the  true  sum,  or,  seTnble, 
by  bringing  an  action  against  the  mortgagees  for  demanding 
and  selling  for  a  larger  amount.     Humjmery  v.  Roberta  376 

CALLS,  action  for    Pi-ince  v.  Noiolan  304 

See  CoUFANY,  1  and  2. 

CERTIFICATE  of  dismissal,  under  the  9  6.  IV.,  o.  31.  Ex  parte 
Hawkins  152 

See  Assault,  1. 

of  title,  under  the  Real  Property  A  ct.  Stockdale  v.  Hamilton 
and  another  180 

CERTIORARI. 

^ee  Assault,  1.     Ex  parte  Hawkins  152 

CHEQUE,  lost,  action  on    Hargan  v.  Kennedy  151 

See  Bank  Notb,  1.  The  Australian  Joint  Stock  Bank  v. 
The  OrieiUal  Bank  129 

COMPANY.    1 .  Action  on  behalf  of  a  company  against  a  shareholder, 

for  a  call  covenanted  to  be  paid  unaer  adeed  of  co-partnership. 

PJea — that  the  defendant  was  induced  to  join  and  to  sign 

the  CO- partnership  deed,  because  of  and  on  the  faith  of  certain 

false  representations  made  to  him  by  one  J.  G.,  an  agent  of 

the  company  ;  such  agent  having  been  employed  to  solicit 

co-operation,   and  procure  subscribers.      Averment,  that 

within  a  reasonable  time  after  notice  of  the  fraud,  and  before 

he  had  received  any  benefit  under  the  deed,  the  defendant 

repudiated  his  liabilities  and  abandoned  his  rights  under 

the  deed.     Held,  on  demurrer,  that  the  unauthorised  fraud 

of  such  agent  is  a  defence.     Prince  v.  Nowlan  304 

2.  Action  on  1)ehalf  of  a  company  against  a  shareholder,  for  a 

call  covenanted  to  be  paid  under  a  deed  of  co-partnership. 

Plea — that  the  defendant  was  induced  to  join  and  to  sign 


iv  SUPREAtE  COURt  REPORIfS. 

the  deed,  because  of  and  on  the  faith  of  certain  false  repre- 
sentationB  made  to  him  by  one  J.G.,  an  agent  of  the  company; 
such  agent  having  been  employed  to  solicit  co-operation,  and 
procure  Hubscribers.  Averment,  that  within  a  reasonable 
time  after  notice  of  the  fraud,  and  before  he  had  received 
anv  benefit  under  the  deed,  the  defendant  repudiated  his 
liabilities,  and  abandoned  his  rights  under  the  deed.  Repli- 
cation, that  before  the  plaintiff  had  any  notice  of  such  repudi- 
ation, several  persons  on  the  faith  of  defendant's  name  joined 
the  association,  and  also  the  plaintiff  and  the  trustees  bor- 
rowed on  the  same  ground,  for  the  purposes  of  the  company. 
Held  bad,  as  the  defendant  was  altogether  dischar^d,  even 
as  to  subsequent  shareholders.     Prtnce  v.  Notclan  310 

COMPLAINT  for  assault  under  the  9  G.  IV.,  c.  31,  s.  27.  Ex 
parte  Hawkviis  152 

See  Assault  1 

COMPOSITION,  deed  of.    Beauchamp  v.  WaUtr  I 

See  Assignment,  1. 

CONDITION  PRECEDENT. 

See  Pleading,  2.     Hibburd  v.  Warden  192 

CONSIDERATION  for  promise.     Alexander  v.  Benmtfan  314 

See  Agreement,  1. 

absence  of.     O* Sullivan  v.  Aarons  353 

See  Agreement,  2. 

effect  of  absence  or  failure  of,  on  indorsement  after  maturity. 
Ickersqn  v.  Hayes  158 

See  Promissory  Note,  1. 

for  a  guarantee.    Robertson  v.  HecUy  290 

See  Guarantee,  I. 

for  a  post-nuptial  settlement.     Ex  parte  GibUn  260 

See  Settlement,  1. 

for  partnership  undertaking  separate  liability.  Morehead 
and  another  v.  Mclsaacs  and  another  295 

See  Partnership,  1. 

CONTRACT.  1.  In  a  contract  to  deliver  coals  on  board  a  vessel 
there  is  an  implied  contract  to  deliver  the  same  with  care, 
but  it  is  no  portion  of  that  contract  to  distribute  them  when 
delivered  on  board.  Broum  and  another  v.  Waratc^  Coal 
Company  238 

See  Agreement. 

CONTRIBUTORY. 

See  Company,  1.     Prince  v.  Noidan  804 

CONVERSION  OF  PROPE  RTY  of  joint  owners.  Lane  and  others 
V.  Taylor  and  another  84 

See  Trover,  1. 

CONVICTION,  summary,  unreversed,  is  answer  to  action  for  false 
imprisonment.     Armstrong  v.  Fuller  269 

See  False  Imprisonment,  1. 

CORPORATION. 

See  Municipality,  1.  The  Municipality  of  Cook  v.  St. 
Paul's  College  322 

COSTS.  1.  Where  no  principle  or  very  large  sum  is  involved,  and 
the  question  is  within  the  discretion  of  the  Judge,  the  Court 
will  not  entertain  a  motion  for  reviewing  the  decision  of  the 
Judge  as  to  costs,  although  such  discretion  has  been  wrongly 
exercised.    Fanning  and  another  v.  Simmons  224 

See  Practice,  2. 
2.  Notice  to  admit  not  having  been  given,  costs  of  proving 
documents  not    allowed  in  the    araence  of    the  Judge's 
certificate  under  the  92nd  section  of  the  Common  Law  Pro- 
cedure Act.     Levy  v.  Smith  400 

CRIMINAL  LAW. 
See  Arson. 

See  Dying  Declaration. 
See  False  Pretences. 
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See  Fbaudulemt  Insolvenct. 
See  MuRDRB. 
See  Perjury. 
CRIMINAL  PLEADING. 

SeeLAROENY,  1.     i?.  v.  Wilson  15 

See  Fraudulent  Insolvency,  6.    i?.  v.  Curtia  340 

CROWN  DEBT.  L  A.  being  sued  upon  an  administration  bond  exe- 
cuted by  him  under  the  4  6.  IV.,  c.  96,  s.  15,  sequestrated 
his  estate.  The  sequestration  took  place  after  action  brought, 
and  before  judgment  obtained  ;  but  no  notice  of  the  action 
was  given  to  the  official  assignee  of  A.'s  estate,  nor  was  he 
"summoned  to  take  up  and  defend  the  action"  under  section 
31  of  the  Insolvent  Act.  The  action  went  on,  and  judg- 
ment was  obtained  as  on  a  bond  to  the  Crown.  An  applica- 
tion having  been  made  in  the  name  of  the  Attorney -General, 
the  nominal  plaintiff  in  the  action,  to  prove  in  the  estate 
for  the  full  amount  of  the  judgment,  was  refused  by  the 
Chief  Commissioner.  Held,  on  appeal  that  such  refusal  was 
right.     In  re  Buckland's  Insolvent  Estate  244 

CUSTOMS.  1.  The  Customs  Act  of  1865  enacts  that,  **  on  the  im,- 
portation  of  any  goods  now  liable  to  duty,  except  tea, 
brandy,  and  gin,  there  shall  be  charged  in  aadition  to  such 
duty  twenty  pounds  for  every  hundred  pounds  thereof." 
Held,  that  the  additional  duty  hereby  imposed  did  not 
attach  to  goods  already  landed  and  warebous^  under  bond. 
Tucker  and  another  v.  Duncan  198 

DAM,  erection  of,  by  riparian  proprietor  across  a  running  stream  is 
unlawful,  if  flow  of  entire  stream  obstructed.  Pring  v. 
Maritia  390 

DAMAGES.  1.  Land  under  mortgage  to  A.  was  leased  to  B.  B. 
mortgaged  the  lease  to  the  plaintiff  fur  £525.  Afterwards, 
by  deed,  B.  assigned  the  lease  to  the  defendant  (the  plaintiff 
joining  in  the  conveyance),  in  consideration  of  the  payment 
by  the  defendant  of  £553  to  the  plaintiff,  and  of  £247  to  B.; 
these  amounts  remaining  unpaid,  but  being  by  the  deed 
acknowledged  to  be  paid.  On  the  same  day  on  which  the 
assignment  was  executed,  the  defendant  obtained  the  deeds 
from  the  plaintiff,  and  signed  a  memorandum — *'  I  have  re- 
ceived the  deeds  from  T.  (the  plaintiff)  upon  loan — the  deed 
of  assignment  being  an  escrow  only,  until  and  unless  I  pay 
him  £553;  and  in  the  event  of  my  not  paying  the  same  sum 
to  him  upon  request,  I  hold  the  deeds  for  him,and  will  return 
them  to  him. "  The  plaintiff  having  obtained  the  deeds  from 
the  defendant,  caused  the  deed  of  assignment  to  be  registered, 
and  afterwards  lent  them  to  the  defendant  to  raise  money 
upon  them.  The  latter  having,  subsequently,  paid  £200  to 
the  plaintiff,  refused  to  return  the  deeds  to  the  plaintiff, 
unless  that  amount  was  repaid.  The  plaintiff  sued  the  de- 
fendant for  a  breach  of  the  promise  to  return  the  deeds  con- 
tained in  the  memorandum.  Held,  that  he  was  entitled  to 
recover  substantia]  damages.     Thurhw  v.  Scotland         316 

DEBT.  1.  A  proniise  by  an  uncertificated  insolvent  to  pay  a  debt 
provable  against  his  estate  creates  a  new  debt;  and  an 
action  will  lie  for  such  new  debt  before  certificate  obtained. 
Miller  v.  Keogh  210 

DEEDS,  measure  of  damages  for  detention  of  deeds.  Thurhw  v. 
ScoUand  316 

See  Damages,  1. 

DELIVEK,  contract  to.  Brown  and  another  v.  Waratah  Coal  Com' 
pany  238 

See  Contra  err  1  • 

DESERTED  WIVES  ACT,  protection  order  under  Clark  y.HaH  252 
See  Fkmk  Covert,  1. 

DESERTION,  property  acquired  by  feme  covert  after.  Clark  v. 
HaH  252 

•    See  FiUE  Covert,  1. 
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DETENTION  OF  DEEDS,  measure  of  damages  for.  Thtarlow  v. 
Scotland  316 

See  Damages,  1. 

DEVISE  is  void  against  testator's  unpaid  creditors  of  every  degree, 
and  land  of  which  testator  clied  seized  remains  vested  in 
the  heir  for  their  benefit.     Maclean  v.  Dight  95 

See  Shkkxpf   1 

DISTRICT  COURT. '  1.  The  defendant  was  a  contractor  for  build- 
ing  a  bridge  at  A.,  where  he  had  slept  for  three  or  four 
months ;  but  he  ordinarily  lived  in  S.  Held,  that  he  was 
not  resident  at  A.  within  the  meaning  of  the  fourth  section 
of  the  District  Courts  Act.     Ex  parte  Baillie  17 

See  PractpicEi   1 

DUPLICITY  in  information,     ff.  v.  Curtis  340 

See  Fraudulent  Insolvbncy,  5. 

DYING  DECLARATION.  1.  Declaration  by  a  man  who  states  his 
belief  that  he  is  dying,  and  causes  prayers  for  the  dying  to 
be  read  for  him,  and  who  is  then  in  fact  dangerously  ill,  is 
receivable  as  a  dying  declaration,  althougli  he  at  the  time, 
or  shortly  before,  had  sent  for  a  medical  practitioner  to 
attend  him.     R,  v.  Sam  Poo  25 

ENDORSEMENT  on  lien,  on  wool.  Cheeabrough  v.  ThovMon  and 
others  366 

See  LiKN  ON  Wool,  1. 

EQUITABLE  PLEA. 

See  TRESPAK3,  1 .     RuHden  v.  BagnaU  40 

See  School  or  Arts,  1.    Stenhouae  and  another  v.  Hardie 
and  another  350 

EVIDENCE.  1.  Under  the  third  section  of  the  Insolvency  Amend- 
ing Act  of  1855,  19  Vic,  No.  33,  no  statement  made  by  an 
insolvent  on  his  examination  in  the  Insolvent  Court  is  ad- 
missible in  evidence  against  him,  on  the  trial  of  any  indict- 
ment  other  than  an  indictment  for  perjury.  B.  v.  Harris  66 
See  Fraudulent  Insolvency,  2. 
2.  In  an  action  for  a  case  of  birds  sold  by  the  plaintiff  to  the 
defendant,  the  [|laintiff*s  day-book,  containing  an  entry  of 
the  sale  in  question,  was  put  in  evidence  by  the  plaintiff,  as 
part  of  his  case,  the  defendant's  counsel  not  objecting,  and 
then  evidence  was  given  by  the  defendant  questioning  the 
fact  of  the  entries  being  contemporaneous  with  the  alleged 
sale  ;  and  the  Judge  allowed  evidence  to  be  given  in  reply, 
that  a  particular  entry  in  plaintiil's  day-book,  viz.,  of  a  sale 
of  birds  to  one  W.  was  correct.  Meld,  that  although  evi- 
dence in  reply  was  properly  admitted,  the  evidence  of  this 
specific  transaction  with  W.  was  altogether  inadmissible. 

The  case  in  question  was  alleged  to  nave  been  sold  by  the 
plaintiff  in  his  shop  to  the  defendant,  personally,  on  the  13th 
October,  and  delivered  in  the  same  shop  to  the  defendant 
on  the  14th.  Two  witnesses  for  the  defendant  stated  that 
the  defendant  was  confined  to  his  house  on  both  days, 
except  that  one  of  the  witnesses  admitted  that  he  went  out 
during  the  evening  of  the  13th.  The  Judge  told  the  jury 
that  the  evidence  of  these  witnesses  might  more  properly 
be  termed  circumstanti&l.  ffeldy  that,  although  such  direc- 
tion was  inaccurate,  it  was  not  sufficient  ground  for  grant- 
ing a  new  trial.  Palmer  v.  Whitfield  219 
proof  of  sequestration.  B.  v.  Hughes  71 
See  Fraudulent  Insolvency,  3. 

of  account  at  bank.     B,  v.  Shield  213 

See  False  Pretences,  2. 

of  aceount  at  bank.     B.  v.  Dawson  33 

See  False  Pretences,  1. 

in  reply.     Palmer  v.  Whitfield  219 

See  Dying  Declaration,  1.     R,  v,  Sam  Poo  25 

EXECUTION  against  one  partner,  illegal  sale  of  partnership  pro- 
perty is.     Lane  and  others  v.  Taylor  and  another  84 
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EXTINGUISHMENT  of  debt  by  agreement.  Morehead  and 
another  v.  MelsaacJi  and  another  295 

Soe  Partnkrsmip  2 

FALSE  IMPRISONMIi:NT.'  1.  By  section  7  of  the  Vaffrant  Act, 
any  person  may  apprehend  any  person  '*who  shall  be  found 
offending  against  the  Act,"  and  deliver  him  to  a  constable, 
to  be  taken  before  a  justice  who  may  convict  in  a  summary 
way.  The  defendant  arrested  the  plaintiff  and  cave  her  in 
charge  to  a  constable.  The  plaintm  was  taken  by  the  con- 
stable before  a  justice,  and  having  been  charged,  under  sec- 
tion 3  of  the  same  Act,  with  being  a  rogue  and  a  vagabond, 
by  having  been  found  in  the  defendant's  dwelling-house  for 
an  unlawful  purpose,  was  convicted  of  such  offence  in  a 
summary  way.  The  plaintiff  bavins  sued  the  defendant  for 
such  arrest.  Held,  that,  even  assuming  that  the  conviction 
was  wrong  in  form  and  substance,  and  that  there  was  no 
offence  whatever  committed  against  section  3  of  the  statute, 
the  coDviction  being  unreversed  was  a  complete  answer  to 
the  action.     Armstrong  v.  Fuller  269 

FALSE  PRETENCES.  I,  The  prisoner  was  charged  with  falsely 
pretending  that  a  cheque  drawn  by  him  was  good,  and  that 
he  had  sent  £500  down  to  the  Oriental  Bank  to  meet  it. 
At  the  trial,  the  evidence  was  only  that  of  the  accountant 
of  the  bank,  who  had  no  knowledge  of  the  facts,  except  as 
derived  from  the  bank  books,  it  not  being  his  business  to 
receive  moneys.  The  cheque  was  not  shown  to  have  been 
presented.  Jleld,  that  the  evidence  was  defective,  and  the 
conviction  was  quashed.     B,  v.  Dawson  33 

2.  Upon  an  information  for  obtaining  money  by  false  pretences, 
by  means  of  a  cheque  signed  by  the  prisoner.  It  is  sufficient 
to  call  the  bank  accountant  to  prove  that  the  prisoner  kept 
no  account  at  the  bank  in  which  the  cheque  was  drawn,  and 
that  no  money  was  paid  in  there  to  his  credit,  durins  the 
preceding  four  months,  without  producing  the  booKS  or 
calling  the  teller.     R,  v.  Shitid  213 

3.  The  prisoner  obtained,  by  false  pretences,  from  the  steward 
of  a  club,  money  of  which  he  was  in  charge,  and  for  which 
he  was  responsible  and  accountable  to  the  club.  Held,  that 
the  prisoner  might  be  convicted  of  obtaining  such  money 
by  false  pretences,  on  an  information  laying  the  property  in 
the  money  in  the  steward.     B.  v.  DaJrymple  266 

4.  A.  being  charged  with  obtaining  money  by  false  pretences, 
it  appeared  that  A.,  on  the  27th  November,  had  drawn  and 
passed  at  Gundasai  a  cheque  on  the  Oriental  Bank  at  Yass. 
The  jury  found  that  A.  was  *'guilty  of  drawing  the  cheoue, 
but  intended  to  have  provided  funds  to  meet  it,  if  he  had 
had  sufficient  time."  The  Judge  refused  to  accept  this  as  a 
verdict  of  not  guilty,  and  insisted  on  an  unambiguous 
verdict.  Thejury  retired,  and  presently  returned  a  verdict 
of  guilty.  Meldy  that  the  first  finding  was  sufficiently 
ambiffuous  to  justify  the  Judge  in  the  course  he  pursued, 
and  the  conviction  was  sustained.     B,  v.  Bhadfortk        337 

FELONS'  APPREHENSION  ACT.  1.  In  information  framed 
under  the  Felons*  Apprehension  Act,  for  giving  information 
to  the  accomplice  of  any  proclaimed  outlaw,  the  accomplice 
ought  to  be  named,  or  it  ought  to  be  alleged  that  his  name 
IS  unknown.     R,  v.  Burfora  115 

FEME  COVERT.  1.  A  feme  covert,  who  has  obtained  a  Judffe*s 
order  protecting  personal  property  acquired  by  her  after 
desertion,  under  tne  22  Vic,  No.  6,  s.  4,  is  entitled  to  sue  in 
respect  of  personal  property  acquired  by  her  after  such  order. 
Secus  in  respect  of  personal  property  belonging  to  her 
husband,  and  left  by  him  in  her  possession,  and  for  which  a 
demand  had  been  made  upon  the  defendant  by  the  husband. 
Glurk  V.  HaH  262 
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FRAUD  in  agent  of  company,  answer  to  action  against  shareholder 
for  calls.     Prince  t.  Notclan  3©4 

See  Company,  1. 

FRAUDS.  STATUTE  OF. 

See  Partnership,  1.     Morehead  and  another  v.  Mel90Mcs 
and  another  295 

See  Guarantee,  1.     RoberUon  and  another  v.  Healy      290 

FRAUDULENT  INSOLVENCY.  1.  A  memorandum  in  writing, 
headtsd  **  Meeting  of  Creditors,"  on,  ^.,  and  in  which  paper 
the  meeting  in  E.B.'8  estate  is  mentioned  as  the  second,  and 
having  the  following  words  written  in  the  margin  thereof, 
"  to  &  taken  by  the  Registrar  in  insolvency,'*  sach  words 
being  initialled  by  the  Chief  Commissioner,  is  a  sood  ap- 
pointment and  order  by  the  CommissioDcr  to  the  Kegistrar 
to  hold  meetings  of  creditors  for  the  proof  of  debts  in  E.H.'8 
estate,  under  the  9th  section  of  the  25  Vic,  No.  1. 

The  Hegistrar  havina;  this  power  has  power  to  take  evi- 
dence, both  orally  and  by  affidavit,  for  the  purpose  of  such 
proof.     R.  V.  Enoch  Hughes  13 

2.  A  person  who  had  become  insolvent,  intentionally  omitted 
a  horse  and  cart  from  his  schedule,  with  intent  to  defraud 
his  creditors.  But  he  afterwards,  at  his  second  meeting, 
disclosed  the  fact  of  his  having  this  property.  Held^  that 
he  was  rightly  convicted  of  fraudulent  insolvency  under 
the  73rd  section  of  the  5  Vic,  No.  17. 

Under  the  3rd  section  of  the  Insolvency  Amending  Act  of 
1855,  19  Vic,  No.  33,  no  statement  made  by  an  insolvent 
on  his  examination  in  the  Insolvent  ('ourt  is  admissible 
in  evidence  against  him,  on  the  trial  of  any  indictment 
other  than  an  indictment  for  perjary.     R,  v.  Harris        66 

3.  The  defendant  was  charged,  for  that  he  **being  insolvent," 
unlawfully,  &c.,  with  intent  to  defraud  W.8.L.  and  others, 
the  creditors  of  the  defendant,  did  embezzle,  retain,  and 
remove  a  certain  portion  of  his  estate,  &c.  HM,  that  upon 
an  information  so  framed,  the  order  for  sequestration  of  the 
defendant's  estate,  under  the  hand  of  the  Chief  Commis- 
sioner, was,  under  the  107th  section  of  the  5  Vic,  No.  17, 
and  the  ith  section  of  the  25  Vic,  No.  8,  sufficient  proof  of 
the  sequestration. 

Heid,  also,  that  it  was  not  necessary  to  show  that  the 
creditors  intended  to  be  defrauded  were  creditors  who 
had  proved  ;  but  that  it  was  sufficient  to  show  an  intent  to 
defraud  creditors  generally. 

The  defendant  had  contracted  to  build  a  bridge  for  the 
Orovernment.  W.S.L.  superintended  the  contract  for  him. 
The  latter  bad  advanced  money  to  pay  the  wages  of  the  men 
engaged  on  the  contract,  on  condition  that  when  the  money 
was  paid  by  Government  on  account  of  the  contract,  it 
should  be  lodged  to  his  credit,  to  be  expended,  in  the  first 
place,  in  paying  the  men's  wages  then  due,  and  the  balance 
to  be  retained  by  W.S.L.,  to  repay  himself  his  advances. 
Two  cheques  having  been  received  by  the  defendant  from 
the  Qovernment,  and  the  proceeds  embezzled,  Held,  that 
they  were  properly  described  in  the  information  as  a  portion 
of  the  defendant's  estate.     R,  v.  Hughes  71 

4.  A.  was  charged  in  the  first  and  second  count,  under  section  73 
of  the  Insolvent  Act,  with  contracting  a  debt  fraudulently,  by 
falsely  pretending  to  the  manager  of  a  bank  that  he  was  pos- 
sessed of  certain  land  of  the  value  of  £5000.  and  that  certain 
deeds  then  nresented  by  him  were  the  title  deeds  of  such  land, 
and  were  all  free,  and  a  perfect  security  for  the  repayment  of 
certain  sums  of  money  which  A.  had  asked  the  bank  to  ad- 
vance. He  was  also  charged  in  a  third  count  of  obtaining 
money  by  false  pretences,  under  the  7  and  8  Geo.  IV.,  c  29. 
It  appeared  thatin  December  1864,  A.  applied tb  thenianager 
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of  the  bank  for  a  cash  credit  of  £600^  and  offered  to  deposit 
as  security  the  deeds  of  certain  property;  and  the  applica- 
tion was  granted.  When  he  deposited  his  deeds,  and  while 
the  names  of  his  proposed  sureties  were  being  taken  down, 
he  said  the  deeds  were  a  perfect  security  in  themselves  for 
more  than  he  wanted;  but,  the  usual  surety  bond  not  having 
been  executed,  A.  was  allowed  to  overdraw  to  that  extent 
— the  old  account  current  being  continued.  The  balance 
against  him  in  this  matter  varied — sometimes  being  very 
small,  and  on  two  occasions  the  balance  was  in  his  favour. 
About  March,  1865,  A.  applied  for  a  further  cash  credit  of 
£400,  and  offered  to  sisn  a  lien  on  the  property.  Before  he 
signed  it,  A.  stated  to  the  manager  that  these  properties  were 
his  and  unencumbered  ;  that  all  the  deeds  were  safe  and  the 
properties  quite  free.  The  cash  credit  of  £400  was  then 
allowed,  as  before,  on  the  faith  of  the  deeds  deposited.  In 
tact  A.  hiid,  before  the  application  for  the  first  cash  credit, 
mortgaged  the  property  to  D.  for  JS400,  but  this  mortgage 
was  unregistered  ;  and  he  had  also  made  a  voluntary  settle- 
ment of  the  same  property,  which  was  registered.  The 
jury  having  convicted  A.  on  the  three  counts,  finding 
specially  that  A.  made  a  false  representation  both  with 
regard  to  the  mortgage  t<>  D.  and  also  the  settlement,  and 
contracted  a  debt  thereby,  the  Court  set  aside  the  verdict 
on  the  third  count,  but  sustained  the  verdict  on  the  first 
and  second  counts.     B.  v.  Britcher  121 

5.  An  information  framed  under  the  73rd  section  of  the  Insol- 
vent Act,  which  charged  in  the  same  count  that  the  prisoner 
did  ^'embezzle,  conceal,  retain,  and  remove"  certain  moneys, 
&c.,  is  not  bad  for  duplicity,  as  charging  two  or  more 
distinct  offences.     /?.  v.  CurtU  340 

GARNISHEE. 

See  Attachment,  1.     Baiidattd  v.  Cox  347 

GRANT,  LOST. 

See  NuiSANCR,  I.     Vichery  v.  Marr  202 

See  Pr.BADiNG,  1.  Municipality  of  Waterloo  v.  Hinckcliffe  273 

GRANT  OF  EASEMENT  in  gross.     MunicipalUy  of  Waterloo  v. 
Hinckcliffe  273 

GUARANTEE.  1.  Declaration  on  a  (guarantee  in  the  following 
terms,  given  by  the  defendant  to  the  plaintiffs  : — '*  Gentle- 
men, I  liereby  hold  myself  responsible  for  McC,  for  any 
liabilities  he  has  or  may  have  with  your  firm,  in  connection 
with  his  telegraphic  contract  with  the  New  South  Wales 
Government,  for  the  line  between  D.  and  the  S.  A.  boun-  • 
dary."  Averment,  that  relying  on  the  promise  of  the 
defendant,  the  plaintiffs  made  further  advances  to  McC.  of 
money  and  goods.  Breach,  non-payment  by  McC.  or  the 
defendant,  for  such  further  advances.  Held,  on  demurrer, 
good.     Roberlwn  and  another  v.  Healy  290 

IMPORTATION,  meaning  of, in  Customs  Act.   Tucker  v,Ihmcan  198 

INCLOSED  LANDS  ACT  (18  Vic,  No.  27). 

See  JusnCFj^,  2.     Ex  parte  Deamtrnd  387 

INCORPORATION,    petition  for.      MunicipalUy  of  Cook  v.   St. 
PauVft  College  322 

INDEMNITY  being  given,  the  defence  of  loss  of  notes  restrained. 
Australian  Joint  Stock  Bank  v.  The  Oriental  Bank  129 

INDORSEMENT  after  maturity  of  promissory  note.    Ickerson  v. 
Hayes  168 

See  Promissoby  Note,  1. 

of  promissory  note  by  one  to  whom  it  has  not  been  trans- 
ferred, will  not  make  indorser  liable  on  indorsement. 
Williams  v.  Burley  206 

INSOLVENCY,  FRAUDULENT. 

See  Fraudulent  Insolvkncy,  1.     R.  v.  Enoch  Bvghen    13 
„  ,,  „  2.     /?.  V.  Harris  66 

„  „  „  3.     R.  V.  Hnghex  71 
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See  Fraudulent  Insolvency,  4.    i?.  v.  BrUeher  121 

„  „  „  5.     JR.  V.  Curtis  340 

INSOLVENT,  promise  by  uncertificated,  to  pay  debt  proveable 
against  his  estate,  creates  a  new  debt  recoverable  by  action. 
MUler  V.  Keogh  210 

INSOLVENT  ACT,  proof  of  Crown  judgment  debt  under.  In  re 
Buckfand'M  Estate  244 

order  of  attachment  is  not  **  security  or  lien  "  within  s.  39 
of.    Banclaud  v.  Cox  347 

under  section  7  of,  principles  regulating  summary  application 
to  set  aside  voluntary  settlement.  Ex  parte  QiUin  260 
See  Settlement   1 

JOINT  ACTION  by  partners.     Lane  v.  Taylw  84 

See  Trover,  J. 

JURISDICTION,  summary,  of  justices  ousted  by  the  bona  fide 
assertion  of  a  claim  of  right.     Ex  parte  Desmond  387 

See  JuHTiCES,  1.     Ex  parte  (7r€en  110 

JUSTICES.  1 .  Summary  junsdiction  was  conferred  on  two  justices: 
three  justices  adjudicated,  of  whom  two  only  heard  the 
evidence.  Held,  that  since  all  the  three  concurred  in  the 
adjudication,  the  third  justice  did  not  invalidate  the  deci- 
sion of  the  other  two.  Ex  parte  Orten  110 
2.  The  bona  fide  assertion  of  a  claim  of  right,  whether  well  or 
ill  founded,  if  only  it  be  honestly  made,  ousts  the  justices 
of  all  jurisdiction  to  convict  u^n  an  information  under  the 
18  Vic.  No.  27,  for  entering  into  enclosed  lands  without 
lawful  excuse.  Ex  parte  Desmond  387 
See  Assault,  1.     Ex  parte  Hawkins  152 

LARCENY.  1 .  The  prisoner  was  charged  with  stealing  a  one  pound 
note,  the  property  of  C.  H.  The  note  was  taken  with  a  letter 
in  which  it  had  been  put  by  C  H.,  from  the  Braid  wood  post- 
office,  where  C.H.  was  the  postmaster.  But  C.H.  deposed 
that  he  placed  the  note  and  letter  in  the  box  for  the  purpose 
only  of  testing  the  honesty  of  the  prisoner,  and  that  the 
address  of  the  letter  was  wholly  fictitious.  He  added  that  it 
was  not  bis  intention  to  send  the  letter.  Held,  the  property 
in  the  note  was  rightly  laid  in  C.H.     R.  v.  Wilson  15 

LIEN  ON  WOOL.  1.  H.  and  T,  being  partners,  were  lienees  of 
certain  wool  of  the  plaintiff.  After  the  dissolution  of  the 
partnership,  T.  endorsed  the  lien  to  M.  and  B.,  to  whom  H. 
and  T.  were  largely  indebted  for  advances  made  to  the 
firm.  Held  (Hargrave  dubitante),  that  the  endorsement 
was  good,  although  made  by  one  of  the  partners  after  the 
dissolution,  being  for  the  disposal  of  previously  existing 
property  of  the  firm,  and  for  the  paying  off  of  part  of  cheir 
previously  existing  liabilities. 

The  endorsement  on  the  lien  was  as  follows  : — "  Deliver 
the  within  wool  to  M.  and  B."  Held  valid  and  sufficient  in 
point  of  form  to  pass  the  property  in  the  wool  to  the 
assignees.     Cheesbrough  v.  Thomson  and  others  366 

LOST  GRANT,  plea  of 

See  Nuisance,  1.     Vickery  v.  Marr  202 

See  Pleading,  1.  Municipalily  of  Waterloo  v.fiinchcUffe  273 

LOST  NEGOTIABLE  INSTRUMENTS,  action  on.  Australian 
Joint  Stock  Bank  v.  The  Oriental  Bank  129 

See  Bank  Note,  1. 

MASTERS  AND  SERVANTS  ACT.  1.  A  servant  charged  with 
unlawfully  absconding  from  the  hired  service  of  his  master 
without  reasonable  cause  before  the  expiration  of  the  term 
of  his  agreement,  cannot  be  sentenced  to  imprisonment 
under  the  second  section  of  the  Masters  and  Servants  Act. 

On  motions  for  prohibitions,  affidavits  of  what  occurred 
before  the  justices  are  not  admissible  to  supplement  the 
depositions,  but  they  may  be  used  for  the  purpose  of  shew- 
ing merits. 
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A  party  who  has  served  a  Judge's  order  on  the  other  side 
with  a  notice  that  he  intends  to  appeal,  does  not  waive  his 
right  to  move  to  rescind  such  order.     Ex  parte  Monson  256 

MORTGAGE  OF  GOODS. 

See  Bill  of  Salk,  1.     Humphery  v.  Roberta  376 

MUNICIPALITY.  I.  A  proclamation  constituting  a  municipality, 
under  the  Municipalities  Act  of  1858,  is  not  invalid  because 
in  its  definition  of  boundaries  it  omits  a  substantial  portion 
of  the  land  included  in  the  petition  for  incorporation.  The 
Municipality  of  Cook  v.  St,  PavTs  College  322 

See  Pleading,  1 .  Municipality  of  Waterloo  v.  Hinchdiffe  273 

MURDER.  1.  Where  a  constable,  in  lawful  charge  of  a  number  of 
prisoners,  is  killed  by  one  of  them,  in  the  prosecution  of  a 
common  design  to  escape  at  all  hazards,  it  is  murder.  R, 
V.  Crookwell  119 

NECESSITY,  way  of.     Othstm  v.  M'Oeorge  44 

NEGLIGENCE  by  attorney  in  preparing  deed  of  assignment.  In 
re  Kirchner^ft  Trustees  346 

NOTICE  TO  ADMIT. 

See  Costs,  2.     Levy  v.  Smith  400 

NUISANCE.  1.  In  an  action  for  nuisance,  by  discharging  fouled 
water  and  filth  over  the  plaintiff's  land,  the  defendant  jus- 
tified, under  a  lost  grant  by  S.  T.,  the  then  owner  of  the 
plaintiff's  land,  to  the  then  owners  of  the  defendant's  laud, 
so  to  discharge.  The  plea,  after  stating  the  conveyance  '*to 
the  said  then  owners  of  the  said  adjoining  land,  and  to  their 
heirs  and  assigns  of  the  right  for  themselves  their  tenants 
and  servants  of,  &c.,"  continued,  ''and  by  virtue  of  the  said 
grant  the  defendant,  at  the  times,  &c.,  as  and  beinff  tenant 
for  life  of  the  said  adjoining  land,  was  entitled  to  the  right 
of,"  &c.  Averment,  that  the  grievances  were  user  by 
the  defendant  of  the  said  right.  Held^  on  demurrer,  that 
the  plea  was  bad,  as  not  stating  the  derivative  title  of  the 
defendant  from  the  grantee  under  S.  T.  Virkery  v.  Marr  202 
by  overflow  of  water,  whereby  plaintiffs'  culverts  were 
injured.     Municipality  of  Waterloo  v.  Hinchdiffe  273 

See  Plkadino,  1. 

PARTNERSHIP.  1.  In  a  case  in  which  there  were  eight  plaintiffs, 
it  appeared  that  the  plaintiffs  and  the  defendant  put  into  a 
common  fund  £180  (£20  a-piece),  out  of  which  it  was  agreed 
that  the  defendant  should  receive  100  guineas  for  his  trouble, 
in  examining  and  reporting  upon  a  quartz  reef,  and  50 
guineas  for  his  expenses.  If  the  report  was  favourable,  the 
plaintiffs,  the  defendant,  and  A.  were  to  work  the  reef  in 
partnership.  The  defendant  received  the  150  guineas,  but 
neither  made  a  report  nor  inspected  the  mine.  Hdd^  that 
the  plaintiffs,  being  joint  contributors  with  the  defendant, 
could  not  sue  him  to  recover  back  the  50  guineas,  or  any 
part  thereof.     HarhoUle  v.  Hargrares  104 

2.  In  an  action  against  M.  and  N.,  who  were  partners,  for  coals 
sold  and  delivered,  M.  allowed  judf<ment  to  go  by  default, 
and  N.  pleaded  the  general  issue.  At  the  trial,  it  appeared 
that  M.  was  indebted  to  the  plaintiffs  for  coals  sola,  Ac, 
before  the  partnership  with  N.  After  the  evidence  on  both 
sides  was  closed,  the  Judf^e  allowed  a  special  count  to  be 
added,  which  alleged  that  M.  and  N.  jointly  contracted  to 
pay  the  debt  of  M.  to  the  plaintiffs,  in  consideration  that 
the  plaintiffs  would  continue  to  sell  coals  and  deliver  them 
to  M.  and  N. ;  and  he  permitted  the  defendant  to  plead  the 
Statute  of  Frauds.  The  jury  liaving  found  for  the  plaintiff 
on  the  special  count,  Heldy  that  the  Statute  of  Frauds  was 
no  answer  to  the  contract  alleged  in  that  count. 

Held  also,  that  by  such  contract  the  debt  of  M.  was,  as 
a  matter  of  law,  extinguished. 

Held  also,  that  the  count  was  good,  and  disclosed  a  suffi- 
cient consideration  for  the  contract. 
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Hddy  that  the  amendment  was  properly  made,  and  that 
the  terms  on  which  it  was  allowed  hy  the  Judge  ought  not 
to  be  reviewed. 

Held  also,  that  even  if  the  count  was  bad  for  not  alleging 
that  the  debt  of  M.  was  agreed  to  be  extinguished,  the  ob- 
jection ought  not  to  prevail,  as  it  had  not  been  taken  at  the 
trial.  Morehead  and  another  v.  Mclf^aacs  and  another  295 
See  Lien  on  Wool,  1.  CheeahroHgh  v.  Thomson  and  others 

[366 
See  Trover,  1.  Lane  v.  Taylor  84 

PERJ  URY.  1 .  Information  before  two  justices,  under  the  Inclosed 
Lands  Trespass  Act  of  1854,  the  18  Vic,  No.  27,  against  A. 's 
son,  who  set  up  as  his  excuse  for  the  alleged  trespass,  that 
he  did  it  by  the  authority  of  A.,  who  claimed  the  property. 
He  then  called  A.  as  a  witness,  who  swore  that  he  had  a 
claim  to  the  land,  when  in  fact  he  had  no  such  claim.  On 
this  the  justices  disn.issed,  or  the  prosecutor  withdrew  the 
case.  JJeld  [Hargrare,  3.,  disMejUienU)  that  A.  could  not 
be  convicted  of  perjury  in  that  he  had  so  sworn.  R.  v. 
Armstrong  36 

PETITION  OF  INCORPORATION. 

See  Municipality.   1.     llie  Municipality  of  Cook  v.  5"^ 
PauVs  College  322 

PLEA  of  lost  grant.      Vichtry  v.  Marr  202 

of  fraud  to  action  for  call.     Prince,  v.  Nowlan  304 

PLEADING.  1.  The  first  count  of  the  declaration  stated  that  the 
defendant  was  possessed  of  a  wool  washing  establishment, 
near  to  a  wntercourse  and  certain  roads  and  lands  of  the 
plaintiffs  ;  and  that  the  defeadant  kept  his  premises  so  in- 
sufficiently and  improperly  constructed,  and  in  such  a  bad 
state  of  repair,  and  so  negligently  and  improperly  used 
them,  that  he  caused  great  quantities  of  water  to  overflow 
therefrom,  over  the  plaintiffs*  said  roads  and  lands,  and 
into  the  said  watercourse — whereby  sundry  culverts  and 
bridges  on  it  were  broken,  and  the  roads  and  lands  became 
torn  up  and  otherwise  damaged. 

The  second  count  charged  that  the  defendant  wrongfully 
caused  a  large  overflow  of  water  from  his  premises,  in  and 
upon  the  watercourses,  roads,  and  lands  of  the  plaintiffs ; 
whereby  the  culverts  and  bridges  were  broken,  and  the 
roads  and  lands  torn  up. 

Plea,  that  the  watercourses,  roads,  and  lands,  at  the  time 
of  the  acts  complained  of,  were  the  soil  and  freehold  of  Sir 
D.  C.  and  T.  B.;  and  that  the  defendant  did  the  acts  by 
their  permission.     Held^  on  demurrer,  bad. 

Another  plea  set  up  a  lost  deed,  whereby  the  then  owner 
in  fee  of  the  water 'jourses,  roads,  and  lands  (not  named) 
granted  to  the  then  owner  in  fee  of  the  woolwashing  estab- 
lishment, whose  estate  the  said  Sir  D.  C  and  T.  B.  had  at 
the  tin\e  of  the  grievances,  and  to  his  heirs  and  assigns,  the 
right — for  themselves  and  their  tenants — of  discharging 
"  surplus  "  water  from  those  premises,  for  their  more  con- 
venient use  and  occupation,  over  and  into  the  said  roads, 
lands,  and  watercourses.  The  plea  then  alleged  that  Sir  D. 
C.  and  T.  B.,  beiug  seised  of  the  establishment,  demised  it 
by  deed,  together  with  all  rights  under  the  said  grant,  to 
T.  H.  and  his  assigns  ;  and  that  the  defendant,  l^ing  the 
latter's  tenant,  committed  the  grievances  in  the  exercise  of 
the  aforesaid  right.  Heldy  on  demurrer,  a  good  answer  to 
the  second,  but  not  to  the  first  count. 

Another  plea  stated,  that  before  the  plaintiffs  had  any 
interest  in  the  watercourses,  roads,  and  lands,  or  any  of  them. 
Sir  D.  C.  aud  T.  B.  were  seised  in  fee  of  the  woolwashing 
establishment,  and  also  of  those  lands,  and  the  land  on  which 
the  said  roads  and  watercourses  have  since  been  constructed, 
and  also  of  a  dam  adjoining  ;  and  that,  being  so  seised,  the 
said  Sir  D.  C.  and  T.  B.  demised  the  said  establishment  and 
dam  to  T.  H.  and  his  assigns,  for  a  term  still  unexpired,  with 
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the  right  to  discharge  *'  surplus  "  water  from  the  premises, 
for  their  more  convenient  use  and  occupation,  upon  and  over 
the  aforesaid  lands — now  of  the  plaintiffs.  The  plea  then 
stated  that  T.  H.,  by  deed,  assigned  the  term,  together  with 
that  right,  to  the  defendant,  who  accordingly  discharged  the 
surplus  water  as  he  lawfully  might.  Ileldf  on  demurrer,  no 
answer  to  the  first  count,  but  a  good  plea  to  the  second. 
The  Mnnicipcdity  of  Waterloo  v.  Hmchdiffe  273 

2.  The  declaration  stated  an  agreement  for  a  purchase  of  land 
between  the  plaintiH  and  defendant  to  have  been  as  follows: 
— That  the  defendant  should  pay  £2000  cash  down,  and  the 
remainder  (the  whole  price  being  £3250)  at  such  times  as 
should  be  mutually  agreed  upon,  not  to  exceed  two  years, 
with  interest ;  and  that  the  plaintiff  should  eive  a  clear 
marketable  title  to  the  property.  Averment,  that  although 
the  plaintiff  was  always  ready  to  perform  the  agreement,  the 
defendant — before  a  reasonable  time  had  elapsed  for  perfor- 
mance of  any  part  of  it  by  the  plaintiff,  and  before  any  breach 
by  him — wholly  refused  to  perform  his  own  portion,  and 
then  discharged  the  plaintiff  from  the  performance  of  his 
part  of  the  agreement,  and  from  all  readiness  to  perform  it. 
The  defendant  pleaded  to  this  allegation  of  refusal  by  him 
(repeating  the  words  of  the  declaration  as  to  the  lapse  of 
time  and  the  denial  of  any  previous  breach  by  the  plaintiff), 
that  he  did  not,  before  a  reasonable  time  had  elapsed  for  its 
performance  by  the  plaintiff,  or  before  any  breach  by  him, 
refuse  to  perform  his  own  part  of  the  agreement.  HM 
bad  on  demurrer. 

The  defendant  also  pleaded  to  the  allegation  of  refusal  (but 
without  referring  to  the  allegation  as  to  time,  or  the  denial 
of  any  breach  by  the  plaintiff),  that  the  plaintiff  did  not  give 
or  tender  to  the  defendant  a  clear  marketable  title,  and  that 
the  performance  of  those  acts  was  never  waived  by  the  de- 
fendant, ^e/f/,  on  demurrer,  bad.  Hibhtirdv.  Warden  192 
statement  of  derivative  title.     Vickeiy  v.  Marr  202 

See  Nuisance,  1. 

POSTAGE. 

See  Larckny,  1.     R.  v,  Wilson  15 

PRACTICE.  1.  The  decision  of  a  Judse  in  Chambers,  on  a  rule 
granted  by  the  Court,  but  made  returnable  in  Chambers, 
is  subject  to  be  reviewed  by  the  Court. 

The  defendant  was  a  contractor  for  building  a  bridge  at 
A.,  where  he  had  slept  for  three  or  four  months ;  but  he 
ordinarily  lived  in  S.  Heldj  that  he  was  not  resident  at  A. 
within  the  meaning  of  the  fourth  section  of  the  District 
Courts  Act.     Ex  parte  BaiUie  17 

2.  The  plaintiffs  having  applied  to  a  Judge  for  an  order  to 
restrain  the  defendant  from  pleading,  the  Judge  granted  the 
application  subject  to  the  payment  of  costs  by  the  plaintiffs; 
the  plaintiffs  then  wrote  to  the  defendant  that  they  should 
not  act  on  the  order  as  they  intended  to  appeal  from  it  to 
the  Court;  and  they  thereupon  moved  the  Court  to  rescind 
the  order,  and  their  motion  was  dismissed  with  costs.  The 
defendant  having  allowed  his  time  for  pleading  to  expire 
without  pleading,  the  plaintiffs  signed  judgment  and  claimed 
the  costs  of  the  action.  Be/d  (Ifargravet  J.,  dimeivtieiiie) 
that  the  plaintiffs  had  abandoned  the  order,  and  that  there- 
fore the  judgment  was  regularly  signed. 

Where  no  principle  or  very  large  sum  is  involved,  and  the 
question  is  within  the  discretion  of  the  Judge,  the  Court 
will  not  entertain  a  motion  for  reviewing  the  decision  of 
the  Judge  as  to  costs,  although  such  discretion  has  been 
wrongly  exercised.     Fanning  and  another  v.  Simmons    224 

3.  On  a  separate  application  to  the  Court,  after  an  unsuccessful 
one  to  a  Judge,  new  facts  may  l>e  adduced;  and  the  Judge's 
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order  may  or  may  not  be  dischareed  or  varied  as  incidental 
to  the  order  of  the  Uourt.     O'Smlivan  v.  Aarona  336 

4.  On  a  motion  for  a  prohibition,  affidavits  of  what  occurred 
before  the  justices  are  not  admissible  to  supplement  the 
depositions;  but  they  may  be  used  for  the  purpose  of  show- 
ing merits.     Ex  parte  MoiMon  256 

5.  A  party  who  has  served  a  Judge's  order  on  the  other  side 
with  a  notice  that  he  intends  to  appeal,  does  not  waive  his 
right  to  move  to  rescind  such  order.     Ex  parte  Monnon  256 

6.  A  rule  for  an  attachment  for  nonpayment  of  money,  under 
a  Judge's  order,  is  only  a  rule  nm.     Ex  parte  Dooley    343 

7.  Notice  to  admit  not  having  been  given,  costs  of  proving 
documents  not  allowed  in  the  absence  of  the  Judge  s  certi- 
ficate under  the  92nd  section  of  the  Common  Law  Procedure 
Act.  Levy  v.  Smith  400 
as  to  amendment  at  nisiprius,  Morehead  v.  Mclmacs  295 
See  Partnership,  1. 

PROHIBITION,   supplementary  affidavits   may   not   be  used   on 

motion  for  a  statutory.     Ex  parte  Motmon  256 

See  Masters  and  Servants  Act,  1. 

at  common  law.     Ex  parte  Baitlie  17 

See  District  Court,  1. 

See  Small  Debts  Act,  1.     Ex  parte  Charles  108 
PROMISE  OF  LEASE  under  the  Crown  Lands  Occupation  Act  of 

1861.     Macdonald  v.  Murray  55 

PROMISSORY  NOTE.  1.  In  an  action  by  the  indorsee  of  a  pro- 
missory note  against  the  maker,  the  first  plea  alleeed  that 
the  note  was  made  and  given  to  S. ,  in  payment  of  the  prir*e 
of  certain  ale  and  stout,  under  an  agreement  by  S.  to  sell  to 
the  defendant  twenty  hogsheads  of  **  Muir'a  new  brew  '*  ale, 
and  three  hogsheads  of  stout,  both  guaranteed  to  be  in  good 
condition ;  that  S.  did  not  deliver  any  such  ale  or  stout, 
but  wholly  neglected  in  any  respect  to  perform  his  agree- 
ment ;  ana  that  the  note  was  indorsed  to  the  plaintiff  after 
maturity.  The  second  plea  varied  from  the  first,  only  in 
the  allegation  that  the  indorsement  by  S.  to  the  plaintiff 
was  without  value.  At  the  trial  the  allegations  of  the 
pleas  were  proved  ;  it  appearing  that  the  ale  delivered  after 
the  promissory  note  was  given  was  unsound,  and  not  of  the 
stated  description,  whereupon  the  defendant  wrote  to  S., 
offering  to  send  it  to  any  place  S.  might  name.  The  jury 
having  found  for  the  defendant  on  the  first  issue,  the  CouH 
{Hargrave,  J.,  dUsentiente)  refused  to  disturb  their  finding; 
because  the  note  having  been  indorsed  after  maturity,  the 
plaintiff  stood  in  the  shoes  of  S.,  his  indorser,  between 
whom  and  the  defendant  the  absence  of  consideration  or  its 
failure  was  fatal  to  the  instrument. 

The  plaintiff  at  the  trial  having  given  no  evidence  of 
value,  Held  (Hargrave,  J.,  dissent iente)^  that  the  circum- 
stances raised  such  a  degree  of  suspicion  of  fraud,  affecting 
him  and  his  title,  as  to  render  it  incumbent  in  him  to  give 
that  evidence,  and  that  the  defendant  was  entitled  to  the 
verdict  on  the  second  plea. 

On  motion  by  plaintiff  for  judgment  iitni  obstante  veredicto. 
Held  {Hargravt,  J.,  dusentiejU^^  that  the  first  plea  was  not 
bad,  at  least  after  verdict,  for  omitting  to  allege  that  the 
contract  was  rescinded,  or  that  an  offer  was  made  on  the 
breach  to  return  the  articles. 

Except  in  the  case  of  accommodation  bills  or  notes,  he 
who  takes  a  negotiable  instrument  after  its  maturity  does  so 
at  his  peril,  and  obtains  by  indorsement  no  better  title  or 
right  than  his  immediate  indorser  had.  Ickersonv.  Hayes  158 
2.  The  indorsement  of  a  promissory  note  by  one  to  whom  it 
has  not  been  transferred,  will  nut  make  the  indorser  liable 
on  his  indorsement.     WiUiafns  v.  Burley  206 
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PROOF  OF  CROWN  JUDGMENT  DEBT  under  Insolvent  Act. 

In  re  BucUand/s  Estate  244 

See  Crown  Debt,  1. 
REAL  ESTATE  sold  under  execution.     Madtan  v.  DiglU  95 

REAL  PROPERTY  ACT.  1.  The  declaration  framed  under  the 
23rd  section  of  the  Real  Property  Act,  by  a  person  who  had 
entered  a  caveat^  complained  that  the  defendants  put  him 
unjustifiably  to  expense,  by  falsely  asserting  title  to  certain 
land,  and  endeavouring  to  procure  a  certificate  of  title 
thereto,  notwithstanding  the  fact  that  he  was  seised  and 
entitled  as  they  well  knew.  Then,  after  stating  the  lodg- 
ment of  his  caveat^  and  that  notice  of  this  suit  had  been 
duly  given,  the  declaration  alleged  that  the  plaintiff  had 
instituted  it  in  order  to  establish  his  title,  and  to  obtain  an 
order  restraining  the  Reffistrar-Oeneral  from  further  pro- 
ceeding in  the  matter.  Seld,  on  demurrer,  that  the  action 
was  maintainable,  and  in  its  present  form. 

The  defendants  pleaded,  first,  that  the  plaintiff  never 
was,  nor  is  he  now,  seised  in  fee  simple  in  the  land  in 
question  ;  secondly,  that  he  was  not  now  in  possession  of 
the  said  land.     Held  good,  on  demurrer. 

A  third  plea  alleged  that  the  defendants  were  the  persons 
in  whom  the  fee  simple  of  the  land  was  vested  in  possession 
at  law  or  in  equity,  and  were  jointly  seised  of  the  fee  simple 
in  the  land,  wherefore  they  made  application  to  the  Regis- 
trar Genera],  and  did  declare  that  the  fee  simple  was  so 
vested,  and  that  they  were  jointly  so  seised,  and  did  carry 
on  proceedings  for  bringing  the  land  under  the  provisions 
of  the  Real  Property  Act,  and  to  obtain  a  grant  of  a  certi- 
ficate of  title  under  the  Act.  Held^  bad,  on  demurrer,  for 
not  stating  whether  their  title  was  legal  or  equitable. 

A  fourth  plea  traversing  the  defendants'  knowledge  of  the 
plaintiff's  title  also  field  tMd,  Stockdale  v.  JSamUton  and 
another  180 

RECEIVING  STOLEN  PROPERTY.  1.  Some  rings  and  other 
property  were  stolen  on  the  11th  October,  1^4,  from  L.'s 
house  at  Tamworth  ;  and  on  the  25th  January,  1865,  some 
of  the  stolen  property  was  found  in  the  possession  of  the 
prisoner.  The  prisoner  was  seen  near  L.'s  nouse  on  the  11  th 
October,  1864,  and  lodged  in  the  neighbourhood  for  two 
months  about  that  time.  Held,  that  there  wsbs  sufficient 
evidence  to  support  the  verdict  of  the  jury,  that  the 
prisoner  was  guilty  of  receiving  the  said  stolen  property. 
R.  V.  Arkon  118 

REGISTRAR  IN  INSOLVENCY,  power  of,  to  take  evidence.  B, 
V.  Enoch  Hughes  13 

See  Fraudulent  Insolvency,  1. 

REPUDIATION  OF  CONTRACT  on  ground  of  fraud.  Prince  v. 
Nowlan  310 

SIaa  CjOM^i*anv   2 

RESERVATION  OF  RIGHT  OF  WAY. 

See  Way,  1.     Gibson  v.  M'George  44 

RIGHT  OF  WAY. 

See  Way,  1.     Gibson  v.  M* George  44 

RIPARIAN  PROPRIETORS,  relative  rights  of.  PHng  v. 
Marina  390 

See  Watkrcourse,  1. 

SALE  under  bill  of  sale.     Humphery  v.  Boberts  376 

See  Bill  of  Sale. 

by  sheriff  of  right,  title,  and  interest.     Maclean  v.  Dighl  95 
See  Sheriff,  1. 

SALE  OF  LIQUORS  UCENSING  ACT  (25  Vic,  No.  14).  1.  By 
section  3  of  the  Sale  of  Liquors  Licensing  Act,  25  Vic,  No. 
14,  every  person  who  shall  sell  in  any  house  any  liquor  with- 
out a  license,  shall  be  liable  to  a  penalty.    By  section  2,  ever 
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term  used  iu  this  Act  importing  the  commission  of  any 
offence  shall  include  and  apply  to  the  wilfully  permitting 
or  suffering  the  commission  of  a  like  offence  by  any  other 
person,  and  shall  render  the  person  so  wilfully  permitting 
or  suffering  liable  to  the  like  penalty,  as  by  any  of  the  pro- 
visions hereof  attend  the  actual  commission  of  the  like  offence. 
A.  was  informed  against  for,  and  convicted  of,  permitting 
to  be  sold  liquors  in  an  unlicensed  house,  without  alleging 
that  he  wilfully  so  permitted,  &c.  Hdd  {Hargrave,  J.,  dia- 
fientiente),  that  the  conviction  was  bad  ;  but  the  Court,  on 
motion  for  a  statutory  prohibition,  amended  the  conviction. 
Ex  parte  Sainton  397 

SCAB  IN  SHEEP  ACT'OF  1863.  1.  The  27th  section  of  the  Scab 
in  Sheep  Act  of  1863  provides  that  no  sheep  shall  be  brought 
across  the  boundary  from  any  adjoining  colony,  till  the 
owner  shall  have  obtained  from  some  inspector  a  certificate, 
&c.  The  28th  section  enacts  that  as  soon  as  any  sheep  shall 
have  passed  any  such  boundary,  the  owner  shall  obtain  from 
the  inspector,  *Mn  addition  to  the  certificate  aforesaid,"  a 
permit.  Held  {Faucettj  J.^ditsentiente),  that  the  provisions 
of  the  28th  section  wefe  applicable  to  sheep  illegally  brought 
over  the  border  without  a  certificate  having  been  given,  as 
well  as  to  those  in  respect  of  which  a  certificate  shall  have 
been  given.     Ex  parte  Green  112 

SCHOOL  OF  ARTS.  1.  Declaration  by  the  President,  senior  Vice- 
President,  and  Treasurer,  for  the  time  being,  of  the  Sydney 
Mechanics'  School  of  Arts,  for  that  the  defendants,  who 
occupy  the  adjoining  land,  on  which  a  steam  flour  mill  is 
erected,  have  rendered  the  buildings  of  the  Society  useless 
for  those  purposes,  and  deprived  the  plaintiffs  of  the  profit 
which  they  were  accustomed  to  obtain,  from  hiring  the 
room  for  lectures  and  similar  public  entertainments  therein, 
by  making  loud  uoises  with  the  machinery  of  the  mill,  to 
the  annoyance  and  disturbance  of  the  plaintiffs,  and  all 
persons  permitted  to  resort  to  the  said  buildings. 

Plea,  by  way  of  equitable  defence,  that  the  defendants' 
lessor — they  being  tenants  of  the  premises  for  a  term  of 
years — erected  the  mill,  and  put  up  the  machinery,  with 
the  consent  of  the  then  office-bearers  of  the  Society,  they, 
and  also  the  plaintiffs,  having  notice  that  the  working  of 
that  machinery  would  necessarily  produce  the  noises  com- 
plained of.  f/eldy  on  demurrer,  bad.  Stenkoune  and 
another  v.  Bardie  and  another  359 

SERVANT,  absconding  by.     Ex  parte  Monson  256 

See  Masters  and  Servants  Act,  1. 

SERVICE  OF  JUDGE'S  ORDER. 

See  Practice,  5.     Ex  parte  Monson  256 

SETTLEMENT.  1.  On  motion  to  set  aside  a  settlement  under  the 
7th  section  of  the  Insolvent  Act,  it  appeared  that  the  settle- 
ment was  executed  within  twelve  months  before  the  seques- 
tration of  his  estate  by  the  insolvent,  who  had  a  life  interest 
in  four  houses — his  eldest  son  having  the  reversion  in  fee. 
The  father  and  son  conveyed  the  houses  to  a  trustee,  to 
raise  money  on  them  for  repairs,  and  subject  thereto,  on 
trust  for  the  former's  wife  for  her  life,  and  then  for  two 
younger  children  till  twenty -one,  with  remainder  to  the 
eldest  son,  the  original  reversioner.  No  money  had  been 
raised  for  repairs — and  all  the  rent  had  been  paid  by  the 
trustee  to  the  wife.  Held^  that  the  settlement  was  not 
voluntary.    Ex  parte  Qiblin  and  another  260 

SHAREHOLDER,  repudiation  of  liability  by,  in  consequence  of 
fraud  in  agent  of  company.     Prince  v.  Novolan  310 

!See  Company,  2. 
See  CoarPANY,  1.    Prince  v,  Nowlan  304 
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SHERIPi<\  1.  The  first  count  of  the  declaration  stated  that  A., 
sheriff  of  the  colony,  (fee,  azreed  to  sell  to  the  defendant, 
and  that  the  latter  agreed  to  bay  from  him,  '*the  right,  title, 
and  interest"  of  one  H.,  **  heir-at-law,"  and  of  J.  and  G. 
C,  ^'devisees"  of  G.  H.,  deceased,  to  and  in  certain  lands 
described,  at  a  price  named.  Averment  of  fulfilment  of  all 
conditions  precedent      Breach,  nonpayment  of  balance. 

The  second  count  was  for  not  tendering  or  preparing  a 
conveyance  of  the  premises,  for  execution  by  the  plaintiff. 
Plea,  setting  out  the  proceedings  in  an  action  by  one  0. 
against  the  same  heir  and  devisees,  on  certain  debts  due  by 
the  testator  in  his  life  time;  in  which  action  these  defen- 
dants allowed  judgment  to  go  against  them  by  default ; 
whereupon  a  writ  of  fieri  facias  issued  to  the  plaintiff  as 
sheriff,  commanding  him  to  levy  the  amount  of  that  judg- 
ment on  the  lands  and  goods  of  the  heir  and  devisees.  1  he 
plea  then  alleged  that  the  sale  was  under  the  writ,  and  that 
the  heir  never  had  any  title  to  or  interest  in  the  land  in 
question,  and  that  the  devisees  held  it  in  trust  only,  with- 
out any  beneficial  interest  in  themselves  whatever. 

Replication,  setting  out  the  testator's  will,  by  which  it 
appeared  that  he  left  all  his  property  to  the  devisees  named, 
the  land  in  question  being  a  portion,  in  trust  for  his  wife 
and  children,  alleged  that  tlie  testator  died  seised  thereof. 
Held,  on  demurrer,  that  the  plaintiff  was  entitled  to  judg- 
ment. 

Every  devise  is  void  as  against  a  testator's  unpaid  credi- 
tors of  every  degree,  and  land  of  which  the  testator  died 
seised  remains  vested  in  the  heir  for  their  benefit.  Maclean 
V.  Dight  95 

SMALL  DEBTS  ACT.  1.  A.  was  summoned  to  the  K.  Small  Debts 
Court,  by  the  municipality  of  K.,  for  £4  lOs.  4d.,  being  the 
rate  due  by  A.  for  the  half-year  ending  July,  1865.  A.  had 
previously  been  served  with  a  notice  to  pay  £15,  for  a  rate 
due  by  him  to  the  same  municipality  for  a  preceding  year. 
But  the  latter  rate  was  formally  abandoned  by  a  resolution 
of  the  Council,  and  entry  made  in  the  minute-book  that  it 
was  "  cancelled  and  relinquished."  At  the  trial  the  chair- 
man stated  that  the  municipality  had  no  claim  against  the 
defendant,  except  for  the  rate  of  £4  10s.  4d.  then  sued  for. 
Heldy  on  motion  for  a  prohibition,  that  the  Court  of  Petty 
Sessions  had  jurisdiction,  and  that  there  had  been  no 
splitting  of  the  cause  of  action  for  the  purpose  of  bringing 
the  same  within  the  jurisdiction  of  the  Small  Debts  Court. 
Ex  parte  Charles  108 

SPLITTING  OF  CAUSES  OF  ACTION. 

See  Small  Debts  Act,  1.     Ex  parte  Charles  108 

TITLE,  claim  of,  ousts  the  summary  jurisdiction  of  justices.  Ex 
parte  Desmond  387 

See  Justices,  2. 

TOLL. 

See    Waoga    Waoga    Bridge    Company,   1.      Ex  parte 
McKay  236 

TRESPASS.  1.  Trespass  for  breaking  and  entering  a  certain 
station  of  the  plaintiff,  called  A.  Plea,  on  equitable 
grounds,  after  alleging  that  before,  &c.,  there  had  been  a 
dispute  between  the  plaintiff  and  defendant  as  to  the 
boundaries  of  their  respective  runs,  A.  and  B.,  set 
forth  an  arbitration  and  award  in  pursuance  of  the  pro- 
visions of  the  Crown  Lands  Occupation  Act  of  1861. 
It  then  averred  that,  by  the  award,  it  was  directed  that 
a  certain  line  should  be  struck  and  measured,  and  that 
the  defendant  was  entitled  to  a  lease  of  the  country  to  the 
east,  and  the  plaintiff  to  a  lease  of  the  country  to  the 
west  of  the  said  line.     Averment,  that  the  land  trespassed 
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upon  lay  to  the  east  of  the  said  line.     Hddf  on  demnrrer, 
bad.     Kusden  v.  Bagnall  40 

2.  In  an  action  of  trespass  for  seizing  and  impoandinff  cattie 
damage  feoMLiU,  one  question  being,  whether  the  land  where 
the  seizure  was  made  legally  formed  part  of  the  defendant's 
run  called  M.,  or  was  properly  part  of  an  adjoining  run 
called  B.,  of  which  a  lease  had  been  promised  to  the  plaintiff; 
and  a  second  question  being,  whether  the  defendant  had 
received  a  similar  promise  within  section  28  of  the  Grown 
Lands  Occupation  Act  of  1861,  applicable  to  the  particular 
area ;  it  appeared  that  the  run  called  M.  was  occupied  by  the 
defendautin  aud  before  1847>under  a  Grown  license,  and  that 
he  in  1848  applied  for  a  lease  of  the  property,  describing  it 
by  boundaries  which  included  the  tract  in  dispute  but  repre- 
senting the  entire  extent,  which  was  actually  above  37,000 
acres,  to  be  32,000  acres;  and  that  this  application  was  noti- 
fied in  the  Oazettef  favourably  reported  on  in  1849  to  the 
Ghief  Commissioner,  and  from  that  dateup  to  1863,  the  esti- 
mated rent  on  32,000  acres  had  been  paid.  It  appeared  also 
that  in  September,  1857,  the  plaintiff  tendered  as  for  a  new 
run,  for  16,000  acres,  of  which  the  disputed  tract  formed  a 
part  under  the  name  of  B.  The  local  Commissioner  having 
reported  favourably,  the  plaintiff's  tender  was  accepted,  and 
a  lease  promised  to  the  plaintiff  by  letter  under  the  Chief 
Commissioner's  hand.  The  jury  having  found  that  there 
was  no  promise  of  a  lease  of  the  disputed  area  to  the  defen- 
dant, the  Court,  on  motion  for  a  new  trial,  refused  to 
disturb  the  verdict.  The  promise  to  the  plaintiff  gave  a 
title  to  the  area  in  question,  notwithstanding  the  defendant's 
possession  of  the  same,  unless  the  defendant  could  support 
it  by  adequate  evidence  of  a  prior  promise  embracini;  the 
same  land.     Mdcdonald  v.  Murray  55 

See  Troveb,  1.     Lane  v.  Taylor  84 

See  Way,  1.     Gibson  v.  M'Oeorge  44 

TROVER.  1.  A  joint  action  will  lie  by  partners  whose  goods  have 
been  sold  and  removed  under  an  execution  against  one  of 
them,  confirming  Smitk  v.  Ogg  (3  Sup.  Ct.  B.,  C.  L.  6). 

To  a  count  in  trover  by  members  of  a  partnership,  one  of 
the  members  pleaded  that  the  conversion  complained  of 
was  a  seizure  and  sale  of  the  goods  of  the  firm  by  the  other 
defendant,  under  a  writ  ot  Ji.  Ja.^  against  one  of  the 
partners.*  Replication,  setting  up  negligence  in  the  sale, 
whereby  the  goods  realised  much  less  than  their  value. 
Held  bad  on  demurrer. 

The  plea  also  was  held  bad  as  not  confessing  the  conver- 
sion complained  of. 

To  a  count  in  trespass,  for  breaking  and  entering  the 
close  of  the  partners,  one  of  the  defendants  pleaded  the 
same  judgment  and  execution,  alleging  that  the  other 
defendant,  in  pursuance  of  the  writ  of  ^.  /a.,  entered  on  the 
premises  to  execute  the  same,  and  there  seized  the  goods  of 
one  of  the  partners.  Replication,  settins  up  negligence  in 
the  sale.  Held  bad  on  demurrer,  as  negligence  in  the  sale 
cannot  make  the  entry  unlawful. 

The  plea  was  also  held  bad  as  not  confessing  the  entry 
alleged.     Lane  v.  Taylor  84 

TRUSTEE. 

See  School  of  Arts,  1.     Steiihotine  v.  ffardie  359 

UNCERTIFICATED  INSOLVENT,  promise  by,  to  pay  debt  prove- 
able  against  his  estate,  creates  a  new  debt,  recoverable  by 
action.     Miller  v.  Keogh  210 

VAGRANT  ACT. 

See  False  Imprisonment,  1.     Armstrong  v.  Fuller       269 
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VARIANCE. 

See  Contract,  1.     Brown  v.  WaralaJi  Coal  Coinpany      238 
See  Partnership,  1.    Marehead  v.  Mclsaacs  295 

VERDICT. 

See  False  Pretences,  4.     /?.  v.  Shadforlh  337 

VOLUNTARY  SETTLEMENT. 

See  Settlement,  L     Ex  parte  GiUin  258 

WAGES,  advance  of,  under  Masters  and  Servants  Act.  Ex  parte 
Monsoii  256 

See  Masters  and  Servants  Act,  L 

WAGGA  WAGGA  BRIDGE  COMPANY.  L  The  sixth  section  of 
the  Wagga  Wagga  Bridge  Company's  Act  empowered  the 
company  to  receive  the  tolls  for  the  use  thereof.  The  21st 
section  provides  that  "  if  any  person  pass  through  any  toll- 
gate  at  or  upon  the  said  bridge  without  paying  the  legal 
toll  to  which  he  is  liable,  or  shall  fraudulently  evade  or  do 
any  act  whatever  in  order  or  with  intent  to  evade  the  pay- 
ment of  such  toll,"  he  shall  be  liable  to  a  penalty.  The  26th 
section  enacts  that  the  company  shall  have  the  absolute  and 
exclusive  right  of  ferry  over  the  river  Murrumbidgee  for  the 
full  and  clear  distance  of  two  miles  on  each  side  of  the  said 
bridge,  up  and  down  the  said  river,  and  every  person 
establishiuK  for  hire  or  profit  any  ferry  shall  be  liable  to  a 
penalty.  Ileldj  that  the  company  is  not  entitled  to  receive 
toll  in  respect  of  animals  crossing  the  river  within  two 
miles  of  their  bridge,  but  not  over  it,  nor  is  such  crossing 
the  river  an  evasion  of  payment  of  the  toll  under  the  2Ut 
section.      Ex  parte  McKay  236 

WATERCOURSE.  1.  The  erection  of  a  dam  by  a  riparian  owner 
across  a  running  stream  cannot  be  lawful  if  it  obstruct  for 
one  moment  the  flow  of  the  entire  stream  to  the  other  lands 
below. 

Action  for  erecting  a  dam  upon  a  stream,  and  thereby 
obstructing  the  flow  of  the  water,  to  the  injury  of  the 
plaintiff,  who  occupies  land  lower  down  the  stream.  Plea 
— that  the  said  stream  flowed  through  the  defendant's  run, 
and  the  defendant  was  entitled  to  the  reasonable  use  of  the 
water  thereof  for  himself,  servants,  etc.,  and  for  the 
beneficial  use  of  his  run ;  and  that  for  such  reasonable  use, 
&c.,  he  erected  the  dam,  and  thereby  interrupted  and 
obstructed  the  flow  of  the  water  of  the  stream  a  little  and 
not  more  than  was  necessary  for  the  purposes  aforesaid, 
and  that  the  interruption  and  obstruction  were  not  nor  are 
they  a  continuous  interruption  and  obstruction  of  the  water, 
but  were  fur  a  short  time  only,  and  until  the  water  rose  to  the 
level  of  the  said  dam,  leaving  during  such  time  sufficient 
water  in  the  stream  for  the  piaintifi^s  use ;  and  thai  there- 
upon the  stream  flowed  and  continued  to  flow  into  and  upon 
the  plaintiffs  land.  Averment,  that  the  quantities  of  water 
so  interrupted  and  obstructed  were  and  are  very  small  and 
inappreciable  quantities,  and  not  more  or  greater  than  were 
and  are  necessary  for  the  defendant's  purposes,  and  the  small 
and  inappreciable  quantities  were  and  are  not  required,  and 
had  at  no  time  theretofore  been  appropriated,  by  the  plaintiff, 
and  the  said  interruptions  and  obstructions  did  not  deprive 
the  plaintiff  of  the  use  of  the  stream,  nor  have  they 
occasioned  any  actual  or  perceptible  damage  to  the  plain- 
tiff. Held,  on  demurrer,  bad.  Pring  v.  Marina  390 
See  Pleading,  1.  Municipality  of  Waterloo  v.  Hinch- 
cliffe                                                                                   273 

WAY.  1.  In  an  action  for  trespasses  to  land,  which  the  defendant 
justified  by  reason  of  a  right  of  way  of  necessity,  it  appeared 
that  in  and  before  1835  the  defendant  occupied  acertainfarm, 
bounded  on  three  sides  by  granted  lands,  and  on  the  fourth 
side  by  waste  lands  of  the  Crown,  which  were  granted  to  the 
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plaintiff  in  1835.  The  defendant's  occupation  of  the  said 
fami  continued  up  to  1839,  when  he  obtained  a  grant  of  the 
same.  Held^  that  when  the  Crown  granted  the  waste  land 
to  the  plaintiff,  it  reserved  to  itself  a  way  of  necessity  over 
the  same  to  and  from  the  defendant's  farm,  and  that  the 
same  risht  passed  by  the  grant  of  1839  to  the  defendant. 

Semble,  that  even  although  the  Crown  had  not,  before 
1835,  actually  granted  all  trie  lands  adjoining  the  defen- 
dant's farm,  this  implied  reservation  of  a  right  of  way  of 
necessity  to  the  defendant's  farm  equally  existed,  as  other- 
wise neither  the  Crown  nor  the  defendant  could  reach  the 
latter's  farm  without  violating  the  rights  of  his  neighbours. 
Gihaon  v.  M^  George  44 

WIFE,  meaning  of  word  in  devise.     Brown  v.  Brown  216 

See  Will,  1. 

WILFULLY  PERMITTING  sale  of  Liquors  under  Sale  of  Liquors 
Licensing  Act.     Ex  parte  Salmon  397 

^ee  Sale  of  Liquo&s  Licensing  Act,  1. 

WILL.  1.  The  testator  was  at  the  time  of  his  death  living  with 
Jane  B.  as  his  wife,  the  ceremony  of  marriage  having  passed 
l)etween  them.  Jiut  in  reality  his  wife  was  one  Hannah 
Jane  B.  He  had  not,  however,  lived  with  or  recognised 
the  latter  for  some  years  ;  and  she  on  her  part  believing, 
for  certain  reasons,  that  her  marriage  with  the  testator 
was  invalid,  had  been  married  to  and  living  with  one  C, 
By  his  will  the  testator  first  devised  certain  lands  to  "my 
wife,  Jane  B.,  her  heirs,  &c.;''  and  then  there  being  no 
intervening  reference  to  any  wife,  he  said,  **  as  to  all  the 
residue,  &c.,  I  devise  the  same  to  my  wife,  and  hereby 
appoint  her  executrix  of  this  my  will. "  Ifeld^  that  Jane  B. 
took  under  this  devise,  and  was  entitled  to  probate  as 
executrix.     Brown  v.  Brown  216 

WOOL  (LIEN  ON). 

See  Lien  on  Wool. 


CASES    IN    EQUITY. 


ACQUIESCENCE.  There  can  be  no  acquiescence  where  all  parties 
arc  ignorant  of  their  rights.     Norton  v.  H-ughes  23 

ADMINISTRATOR.  An  administrator,  with  will  annexed  of  ates- 
tator,  who  by  his  will  charged  all  his  real  and  peraonal 
estate  with  payment  of  an  annuity,  and  subject  to  that  gave 
all  his  property,  real  and  personal,  to  his  children,  in  equal 
shares,  had  advanced  moneys  to  some  of  the  children  with- 
out having  invested  funds  to  meet  the  annuity,  and  it  was 
subsequently  found  that  the  personalty  was  insufficient  for 
that  purpose. 

Held  (Stephen,  C.  J.,  dissejitiente),  that  the  administrator, 
under  the  circumstances  of  the  case,  was  entitled  to  his 
costs  of  suit  out  of  the  estate.  (yFerrall  and  others  v.  The 
Attorney  General  and  others  101 

ADVICK  OF  COURT  under  Act  26  Vic,  No.  12.  A  testator,  after 
directing  the  payment  of  his  debts  by  his  executors  out  of 
his  estate  generally,  made  a  specific  devise  of  certain  real 
property  to  an  infant,  and  devised  and  bequeathed  the  resi- 
due of  his  realty  and  personalty  to  his  executors  and  trus- 
tees on  certain  trusts,  giving  them  also  power  to  sell  his  real 
estate  when  they  should  think  advisable,  and  before  sale  to 
demise  the  whole  or  any  part  thereof.  Previous  to  his  death 
the  testator  deposited  the  title  deeds  as  well  as  the  specific 
devise  as  of  lands  included  in  the  residue,  as  an  equitable 
mortgage  to  secure  a  debt.  On  the  trustees  seeking  the 
advice  of  the  Court  as  to  the  mode  of  dealing  with  testator's 
property,  for  the  payment  of  this  debt.  Hd^ly  that  the 
specific  devise,  as  between  .itself  and  the  residuary  devise, 
was  changed  with  its  proportionate  share  of  the  debt,  and 
that  in  case  the  personal  estate  was  insufilcient  for  the  pay- 
ment of  the  testator^s  debts,  the  deficiency  should  be  borne 
by  all  the  property  subject  to  the  mortgage,  as  well  that 
specifically  devised  as  those  included  in  the  residue,  in  pro- 
portion to  their  respective  values.  Trustees  advised  that 
such  values  might  be  ascertained  by  respectable  valuators, 
and  the  deficiency  raised  by  mortgage  or  otherwise.  Stdli- 
van'n  Will  and  Trust  Property  Act,  1862  20 

AUCTIONEER.  An  auctioneer  cannot  appoint  an  agent  to  bid  for 
an  intending  purchaser. 

R.  and  W.  were  auctioneers  and  also  mortgagees  of  a 
station  belonging  to  H.  B.  and  R.  B.  On  a  sale  of  the 
station  by  R.  and  W.,  they  nominated  an  ag^t  to  bid  for 
M.,  one  of  their  constituents,  who  became  the  purchaser. 
Hdd,  that  the  purchase  by  M.  through  the  agent  so 
appointed  was  void  as  against  H.  and  R.  B.  Brooks  v. 
Richardson  3 

BIDDINGS,  OPENING  OF 

Ske  Sale  by  Order  op  Court. 

CONSTRUCTION  OF  WORDS.  1.  In  will.  Devise  to  the  "  chil- 
dren "  of,  held  to  give  them  an  estate  in  fee.  Norton  v. 
Hughes  23 

2.  In  will.  Bequest  or  money  to  wife  "  for  her  use  and  bene- 
fit," and  for  the  purpose  of  maintaining  testator's  children. 
See  Trust,  Breach  of 
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3.  In  Master's  Report.     Money  of  plaintiffs  in   defendant's 
hands,  which   was  *'  dedicated,"  or  ought   to   have  been 
dedicated  to  a  certain  purpose. 
See  Partnership  Account. 

COSTS. 

See  Administrator. 

CO-TRUSTERS. 

See  Limitations,  Statute  of 

DELAY  in  applying  to  the  Court  a  bar  to  relief.  Betn^y  v.  Stirling  73 
See  Shareholders. 

DEVASTAVIT. 

See  Trust,  Breach  of 

INJUNCTION. 

See  Mortgage. 

LIMITATIONS,  STATUTE  OF.  Statute  of  Limitations  no  defence 
to  bill  by  trustees  and  cestui  que  trtiMn  against  co-trustee, 
where  the  trust  is  express. 

S.  T.,  by  his  will  ii  ade  in  1824,  devised  two  farms  called 
C.  and  R.  to  H.  M.  in  taU^  and  by  a  subsequent  devise  gave 
certain  lands  specitically  mentioned,  and  '*  all  and  singular 
other  his  messuages,  farms,  lands,  and  hereditaments  of 
every  description,  not  thereinbefore  disposed  of  by  him,  and 
wheresoever  lying  and  being,  and  whether  in  possession,  re- 
mainder, or  expectancy,  to  E.  T.  (his  heir  at  law)  in  tail. 
By  a  codicil  made  in  1834,  S.  T.  expressly  revoked  the  devise 
in  tail  to  E  T.,  and  devised  by  name  the  same'  lands  given 
by  his  will  to  E.  T.,'*  and  all  other  his  real  estates  not  other- 
wise disposed  of  by  his  will  or  this  codicil,"  to  trustees  in/ee 
on  certain  trusts.  By  another  codicil  made  in  1836,  S.  T. 
partially  revoked  the  last  mentioned  trusts,  substituting  a 
trust  for  E.  T.  during  life,  and  after  his  decease  to  the  heirs 
of  his  body,  and  in  case  of  the  said  E.T.'s  death  without 
issue,  he  devised  "the  same  real  estate  to  all  the  children  of 
J.  T.,  J.  T.  H.,  and  M.  F.  H.,  who  should  be  then  living 
as  tenants  in  common,"  and  directed  his  trustees,  upon  such 
event,  to  convey  the  said  estate  unto  and  to  the  use  of 
each  of  the  said  children  accordingly. 

S.  T.,  the  testator,  died  in  February,  1838,  having  survived 
H  M.,  who  loft  no  issue.  In  March,  1838,  E.  T.,  the  testa- 
tor's heir-at-law — to  whom  it  was  supposed  by  all  parties  the 
farms  C.  and  R.  had  descended,  by  lapse  of  the  devise,  to  H. 
M. — convey  :d  them  for  value  to  J.  T.  H.,  one  of  the  trustees, 
who  then  entered  into  possession  of  the  said  farms  and  175 
acres  adjoining,  also  now  claimed  as  part  of  the  residuary 
estate;  and  in  1844  all  these  properties  were  settled  on  E.  H., 
the  wife  of  J.  T.  H.,  to  her  separate  use.  E.  T.  died  in 
November  1838,  without  issue.  J.  T.  H.  died  in  1851.  In 
1854  his  widow,  E.  H.,  became  one  of  the  trustees  of  S.  T.'s 
will.  From  1838,  J.  T.  H.  and  E.  H.  held  possession  of  and 
dealt  with  the  two  farms,  C  and  R.,  and  the  175  acres  as 
their  own — no  objection  to  their  possession  being  made  by 
an>(  of  the  trustees  or  ce'^trii  que  trusts,  until  sometime  after 
E.  H.  became  trustee.  The  original  bill  was  filed  in  1862. 
In  suit  by  trustees  and  ce^ttui  que  trusts  against  E  H. ,  Held 
(Hargravf,  J.,  dissentiente),  that  the  farms  C.  and  R.,  as  well 
as  the  175  acres,  were  part  of  the  residuary  estate  of  S.  T., 
and  were  held  by  E.  H.  and  co-trustees  upon  an  express 
trust,  within  the  meaning  of  the  25th  section  of  the  statute 
of  Limitations,  and  that  the  cestui  que  trusts  were  not  barred 
from  claiming  them  by  the  lapse  of  twenty  years. 

Held  sAbo  (Hargrai'c,  J.,  din'<enliente)  that  by  the  devise 
in  S.  T.'s  codicil  of  1836,  to  the  **  children  "  of,  &c.,  they 
took  an  estate  in  fee.     Norton  v.  Hughes  23 

MORTGAGE.  The  purchaser  of  an  equity  of  redemption,  having 
notice  of  any  lease  or  occupation  of  the  mortgaged  premises, 
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is  bound  by  the  equities  cxistinff  between  the  mortgagor  and 
the  tenants  or  occupiers ;  and  if  the  mortgagee  himself  pur- 
chase the  equity  of  redemption,  without  the  intervention  of 
a  trustee,  he  cannot  set  up  his  mortgage  against  such 
equities,  but  takes  the  estate  precisely  as  any  other  pur- 
chaser. E.  having  in  1863  mortgaged  certain  land  to  L., 
with  proviso  for  redemption  in  1868,  granted  a  lease,  in  1864, 
of  part  of  tlie  property  to  B.  for  thirty  years.  In  1865  L. 
purchased  the  equity  of  redemption,  and  at  the  same  time 
save  a  lease  of  the  whole  property  to  S.  for  three  years,  both 
L.  &  8.  having  at  the  time  notice  of  B.'8  lease.  Heldy  that 
the  lease  to  8.  was  subject  to  B.  's  lease,  and  that  B.  was 
entitled  to  an  injunction  restraining  S.  from  prosecuting  an 
action  of  ejectment  against  him,  and  to  have  nis  lease  con- 
firmed by  L.  &  S. 

MORTGAGE,  EQUITABLE. 
See  Advice  of  Court. 

PARTIES.  1.  U.  B.  and  R.  B.  being  partners  in  a  station  property, 
the  latter  assigned  his  estate  to  trustees  for  the  benefit  of 
his  creditors  ;  but,  subsequently,  his  estate  was  re-assigned 
to  him.  The  station  was  sold  by  the  mortgagees  while  H. 
B.'s  estate  was  still  in  the  hands  of  the  trustees,  who  made 
no  objection  to  the  sale. 

Heldy  that  the  re-assignment  gave  H.B.  a  right  to  join  with 

R.  R  in  a  suit  impeaching  the  sale.     Brookf*  v.  Richardson    3 

2.  Suit  defective  for  mis  joinder  and  want  of  Berry  v.  Stirling  73 

PAR  rNERSHIP  ACCOUNTS.  The  master  in  taking  a  partnersliip 
account  of  a  station  property  purchased  by  the  plaintiff  and 
defendant  jointly,  gave  credit  to  the  plaintiff  for  £500,  half 
of  a  sum  of  £1000  paid  by  the  defendant  on  account  of  the 
purchase  money — finding  by  his  report  **that  there  was 
cash  of  plaintiffs  to  the  amount  of  £500  in  the  defendant's 
hands  at  the  date  of  the  purchase,  and  iMch  was  dedicated, 
or  then  might  to  have  been  dedicaiedy  to  that  purpose.  There 
was  also  a  sep  irate  account  between  the  parties. 

On  exceptions  taken  to  this  iinding,  Utld  (HargraiJe,  J., 
duiHentiente),  that  the  question  substantially,  was  whether  or 
not  the  master  wa<4  right  in  giving  credit  to  the  plaintiff  under 
the  circumstances  for  the  £500,  on  the  partnership  account, 
specifically,  and  exceptions  overruled.     Oorman  v.  Jones  92 

RECEIVER.  A  receiver  or  manager,  with  a  salary  fixed  at  a 
certain  sum  per  annum,  who  has  been  discharged  within 
the  year,  and  before  he  has  actually  entered  upon  his 
duties,  or  received  any  of  the  income,  is  not  entitled  to  a 
proportionate  part  of  his  salary  for  the  time  during  which 
he  held  the  appointment.     Frost  v.  Healy  1 

SALE  under  order  of  Court.  An  order  to  open  biddings  will  not  be 
made  until  after  the  master  has  made  his  report  as  to  the 
sale.     Wyse  v.  Heggarty  84 

SALE  VOID. 

'    See  AucTiONBRB. 

SH  \  REHOLDERS.  Shareholders  who  have  obtained  releases  from 
further  liability,  excluded  from  participation  in  surplus. 

The  Bank  of  Australia  being  under  heavy  liabilities, 
which  its  directors  intended  to  pay  off  by  repeated  calls 
on  the  shareholders — enforcing  such  calls  by  the  aid  of 
a  sci,  Ja.,  on  a  judgment  obtained  by  the  Bank  of 
Australasia — the  plaintiffs  after  paying  two  calls,  com- 
pounded, by  an  immediate  payment,  for  releases  from  all 
future  liabilities  as  shareholders.  The  releases  were  given, 
but  no  transfer  of  the  shares  was  made.  After  the 
releases,  the  liabilities  of  the  bank  were  paid  off,  and  a 
surplus  remained,  which,  by  a  resolution  of  the  shareholders 
passed  in  March  1851,  was  distributed  amons  such  share- 
holders as  had  paid  all  the  calls,  and  who  had  not  received 


xxiv  SUPRF.ME  COURT  REPORTS. 

releases.     In  June,  1850,  the  plaintifis  filed  their  bill,  claim- 
ing a  share  in  the  surplus. 

HMy  that  the  releases  obtained  by  the  plaintiffs,  as  they 
exonerated  them  from  further  liability,  also  excluded  them 
from  participation  in  the  surplus  distributed  among  the  share- 
holders who  had  paid  their  calls,  but  not  received  releases. 
Held  also,  that  the  plaintiffs  were  precluded  from  obtain- 
in;;  the  relief  sought,  by  their  delay  in  applying  to  the  Court. 
Hddy  lastly,  that  the  suit  was  objectionable  for  misjoinder 
and  want  of  parties  —the  directors  alone  being  made  parties 
defendants.     Berry  v.  Stirling  73 

STATUTE  OF  LIMITATIONS  no  defence  to  bill  by  trustees  and 
ceJitui  qjie  trusts  against  co-trustee,  where  trusts  are  express. 
Norton  v.  Hughes  23 

TRUST,  BREACH  OF.  W.S..  by  his  will,  declared  "my  will  and 
meaning  is,  that  my  wife  shall,  during  the  term  of  her 
natural  life,  be  and  remain  in  possession  of  all  my  household 
floods,  Ac.  ;  and  that  the  reniaining  personal  property — such 
as  money — shaU  he  for  her  nse  and  bene.fit^  and  for  the  pur- 
pose of  maintaining  my  eight  children,  so  far  as  the  same 
will  go."  He  also  devised  his  real  property  upon  certain 
trusts  to  his  wife,  whom  he  appointed  his  executrix  and 
trustee  and  guardian  of  his  children.  His  widow  entered  on 
the  trusts,  and  afterwards  intermarried  with  T.B.G.  without 
settlement.  A  sum  of  money,  the  produce  of  W.S.*s  estate, 
and  which,  since  his  death,  stood  in  the  bank  in  the  name 
of  his  widow,  was,  after  her  second  marriage,  drawn  ou€  by 
her  and  handed  to  her  husband,  T.B.G.,  who  applied  it  to 
his  own  use,  without  giving  any  security  for  its  repayment. 
The  children  had  always  been  properly  maintained  by  Mrs. 
6.  since  the  testator's  death. 

Held^  that  the  said  sum  was  part  of  the  testator's  personal 
assets,  and  subject  to  the  trusts  of  his  will,  and  that  T.B.G. 
and  wife — the  former  having  constructive  notice  of  these 
trusts — had,  in  respect  thereof,  committed  a  devoMavii  and 
breach  of  trust  respectively,  and  T.B.G.  was  decreed  to  re- 
fund the  money — allowance  being  made;  for  any  outlay  by 
him  out  of  that  particular  fund  in  the  improvement  of  the 
trust  property.     Shepherd  v.  Ooodey  84 

TRUSTEES. 

See  Advice  of  Court. 

TRUSTEES  AND  CESTUI  QUE  TRUST. 
See  Statutk  ok  Limitattons. 
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